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THE  ORIGIN  AND  GROWTH 

OF  THE 

ENGLISH  CONSTITUTION, 

AN   HISTORICAL  TREATISE 

In  which  is  drawn  out,  by  the  light  of  the  most  recent  researches,  thegradueU 

development  oj  the  English  constitutional  system,  and  the  growth  out 

of  that  system  of  the  Federal  Republic  of  the  United  States, 

BY 

HANNIS  TAYLOR,  LL.D., 

LATE  MINISTER  PLENIPOTENTIARY  OP  THE  UNITED  STATES  TO  SPAIN. 
>►♦-< 

Pormaify  mdopied  as  m  Text-book  by  the  University  of  Dubtta,  tn  use  at  the 
UalverslOes  of  Oxiard  and  Edinburgh.  Adopted  either  as  a  Text'book  or  Book 
of  Reference  by  many  of  the  leading  American  Universities  and  Schools. 


*  The  completion  of  the  second  volume  rounds  out  one  of  the  most  important 
recent  achievements  of  American  scholarship/— /^mwi;  of  Reviews,  November,  18^8, 

*The  freshness  and  originality  of  his  views  and  the  air  of  impartiality  and 
tolerance  which  is  conspicuous  in  his  writing  may  be  attributed  to  the  "semi- 
detached '*  position  whicn,  as  an  American,  he  is  able  to  take  up. .  . .  The  account  of 
the  jury  is  the  best  to  be  Ifound  an3rwhere.' — English  Historical  Review,  October,  i8^p. 

*I  may  congratulate  you  on  the  production  of  a  piece  of  sound,  thorough  and 
interesting  work.' — Rt.  Kev.  Wiluam  Stubbs,  Lord  J3ishop  0/ Oxford, 

*l  coneratulate  you  on  having  finished  so  great  a  task,  and  given  the  most 
valuable  illustration  of  the  unityofnistory  in  tracing  the  principles  of  the  Constitution 
from  its  early  beginnings  in  the  Englana  of  the  seventh  and  eighth  centuries  to  its 
latest  developments  in  the  United  States  as  well  as  in  England.  I  trust  that  it  may 
take  an  important  place  in  historical  and  constitutional  teaching  in  our  Universities.' 
— Rt.  Hon.  James  JBryce,  Author  of  the  American  CommonweallSi, 

*  I  have  already  read  a  good  deal,  here  and  there,  in  your  monumental  work. 
Your  plan  of  treating  the  constitutional  history  of  England  and  the  United  States 
as  a  connected  whole  strikes  me  as  particularly  happy.  The  book  must  be  the 
outcome  of  enormous  research.'— Thomas  E.  Holland,  D.C.L.,  Chichele  Professor  of 
International  Law  and  Diplomacy,  Universify  of  Oxford, 

*  No  other  book  exhibits  so  clear  a  view  of  the  English  Constitution,  "  broadening 
down  from  precedent  to  precedent."' — Montagu  Burrows,  Chichele  Professor  of 
Modem  History  in  the  University  of  Oxford, 

*  The  work  is,  in  my  judgment,  a  masterly,  philosophical,  and  exhaustive  treat- 
ment of  the  most  important  chapter  of  political  history  which  the  world  has  ever 
seen  or  is  likely  to  see.'— Edward  J.  PhelI^s,  Late  United  States  Minister  to  England. 

*The  work  gives  every  promise  of  becoming  recognized  as  an  authoritative 
summary  of  the  entire  evolution  of  Anglo-American  constitutional  liberty  and 
government'— JVew  York  Law  Journal. 
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NOTES. 

THE  current  series  of  the  Law  Reports  will  henceforth  be  referred 
to  by  the  full  foim  of  citation.  No  practical  abbreviation 
of  the  new  year's  date,  1900,  occurs  to  us,  and  it  seems  better  to 
-write  those  of  the  forgoing  years  in  full  for  conformity's  sake. 


Many  lawyers  must  have  observed  with  regret  a  tendency  in 
i-ecent  decisions  of  the  Judicial  Committee  to  dispose  in  a  some- 
what ofihand  manner  of  questions  involving  piinciples  of  general 
importance.  We  venture  to  think  that  the  judgment  in  Cook  v.  Sprigg 
[i  899]  A.C.  573, 68  L.  J.  P.  C.  144,  will  be  found  not  only  uninstructive 
but  perplexing.  The  action  was  in  substance  a  claim  of  title  against 
the  Crown,  as  represented  by  the  executive  government  of  the  Cape 
Colony,  by  persons  holding  a  *  concession'  of  certain  rights  in 
Eastern  Pondoland  from  a  native  chief.  After  the  '  concession ' — 
a  term,  by  the  way,  unknown  to  the  common  law,  and  not  stated 
to  be  known  to  iiie  Roman-Dutch  law  of  the  Colony — and,  appa- 
rently, before  the  grantees  had  taken  up  their  grant  by  acts  of 
possession,  Pondoland  was  annexed  to  the  Cape  Colony.  The  colonial 
Government  refused  to  recognize  the  grant  on  several  grounds  of 
substance,  and  the  Supreme  Court  of  the  Colony  held  that  most  of 
these  grounds  were  good.  One  of  them  was  that  the  '  concession ' 
conferred  no  legal  right  before  the  annexation  and  therefore  could 
confer  none  afterwards  :  which  would  bring  the  case  exactly  within 
1)099  V.  Secretary  of  State  for  India  in  Council  (1875)  L.  R.  19  Eq.  509, 
where  the  claim  was  originally  against  the  King  of  Oudh.  Another 
ground  which  seems  material,  though  noticed,  so  far  as  appeai-s, 
only  in  argument,  is  that  the  *  concession'  probably  was,  in  the 
terms  of  our  law,  not  a  present  grant  of  any  estate,  but  a  contract 
or  licence,  and  thus  the  right  existing  at  the  date  of  the  annexation, 
if  any,  would  be  merely  personal,  and  the  claimants  had,  at  best, 
misconceived  their  remedy. 
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But  the  judgment  of  the  Judicial  Committee  sweeps  all  these 
details  aside.  It  says  'a  more  complete  answer'  to  the  claim  is 
furnished  by  the  fact  that  the  acquisition  of  the  territory  was  an 
act  of  State,  and  *  no  municipal  Court  had  authority  to  enforce  such 
an  obb'gation '  as  the  duty  of  the  new  government  to  respect  exist- 
ing titles.  We  can  read  this  only  as  meant  to  lay  down  that  on  the 
annexation  of  territory,  even  by  peaceable  cession,  there  is  a  total 
abeyance  of  justice  until  the  will  of  the  annexing  Power  is  expressly 
made  known ;  and  that,  although  the  will  of  that  Power  is  com- 
monly to  reepect  existing  private  rights,  there  is  no  rule  or  pre- 
sumption to  that  effect  of  which  any  Court  must  or  indeed  can 
take  notice.  With  great  submission,  this  doctrine  appears  to  us 
neither  sound  nor  convenient.  It  is  contrary  to  the  law  of  nations 
as  generally  understood,  and  we  know  of  no  warrant  for  it  in  the 
common  law.  The  Indian  cases  relied  on  by  their  lordships  were 
altogether  distinguishable.  On  the  other  hand  their  lordships  took 
no  notice  of  a  whole  series  of  decisions  in  the  Supreme  Court  of  the 
United  States,  very  properly  and  aptly  cited  in  argument,  in  which 
a  very  different  course  was  followed.  Claims  founded  on  old 
Spanish  grants  in  Florida  and  Louisiana  were  examined  and  dealt 
with,  as  of  right,  according  to  the  law  under  which  the  grants 
were  made.  The  same  principle  was  applied  in  Missouri,  and 
later  in  California. 

We  humbly  conceive  that,  according  to  all  principles  hitherto 
recognized  (unless  there  be  some  very  peculiar  rule  of  Roman-Dutch 
law  on  the  subject,  which  was  not  alleged),  it  was  the  business  of 
the  Supreme  Court  of  the  Cape  of  Good  Hope  to  consider  whether, 
on  the  day  when  the  territory  became  British,  the  plaintiffs  below; 
had  or  had  not  a  good  title  under  the  existing  local  laws  and 
customs,  whatever  they  were,  and  that  the  Court  was  quite  right  in 
doing  so.  If  the  Court  had  found  them  well  entitled,  as  on  the 
merits  it  did  not,  then  only  an  act  of  legislation  could  have  displaced 
their  title.  The  reasons  assigned  by  the  Judicial  Committee  put 
all  private  rights  in  a  newly-acquired  territory  at  the  mercy  of  the 
new  executive  power.     We  cannot  think  this  correct. 

If  we  are  wrong,  it  is  in  Chief  Justice  Marshall's  company. 
*  A  cession  of  territory  is  never  understood  to  be  a  cession  of  the 
property  belonging  to  its  inhabitants ' ;  U.  S,  v.  PercAeman,  y  Peters, 
5h  87-  

It  seems  rather  strange  that  two  of  the  three  judges  who  com- 
pose the  Supreme  Court  of  Trinidad  should  have  held  that  the 
stratum  of '  pitch '  lying  underground  in  the  neighbourhood  of  the 
Pitch  Lake  was  to  be  treated,  for  legal  purposes,  as  if  it  were  water. 
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In  fact,  this  curious  deposit  of  crude  asphalt,  both  underground 
and  in  the  '  lake '  itself,  is  neither  liquid  nor  solid,  but  viscous,  with 
enough  inclination  to  solidity  at  the  ordinary  temperature  of  the 
climate  to  allow  of  walking,  riding,  and  driving  carts  over  it,  and 
to  require  the  use  of  a  pick-axe  to  get  it  by  digging.  The  Chief 
Justice,  on  the  other  hand,  observed  that  asphaltum  is  a  mineral, 
not  water ;  and  the  Judicial  Committee  agreed  with  him  :  Trinidad 
Asphalt  Co.  V.  Ambard  [1899]  A.  C.  594, 68  L.  J.  P.  C.  1 14,  and  held  the 
ordinary  rules  of  law  to  be  applicable,  both  as  to  support  and  as  to 
the  consequences  of  wrongful  appropriation.  As  their  Lordships 
justly  remark, '  The  pitch,  which  is  the  peculiar  product  of  this  strip 
of  land  in  the  island  of  Trinidad,  resembles  water  in  one  respect. 
At  a  certain  temperature  it  becomes  liquid.'     So  does  iron. 


McLeodY.  St  Aubyn  [1899]  A.C.  549,  68  L.  J.  P.  C.  137,  determines 
in  the  main  a  mere  matter  of  fact,  viz.  that  JT,  who  innocently  lent 
a  paper  containing  a  scandalous  attack  upon  a  Court  of  Justice 
without  knowing  what  the  contents  of  the  paper  were,  was  not 
guilty  of  and  could  not  rightly  be  committed  for  a  contempt  of 
Court.  The  importance  of  the  case  lies  however  not  in  the  decision 
in  favour  of  the  appellant,  but  in  the  clear  exposition  by  the  Privy 
Council  of  the  principle,  which  is  sometimes  forgotten,  that  a  scan- 
dalous attack  upon  a  Court  after  the  delivery  of  judgment  may 
amount  to  contempt.  The  judgment  of  the  Privy  Council  is  indeed 
in  every  way  satisfactory.  It  warns  the  judges  of  subordinate 
Courts  against  undue  use  of  the  power  to  commit  for  contempt,  and 
it  reminds  the  public  that  the  power  of  the  Courts  to  enforce  sum- 
marily that  respect  for  their  decisions  which  is  absolutely  necessary 
for  the  due  administration  of  justice  can  rightly  be  extended  as  far 
as  the  necessity^  of  the  time  requires. 


^  is  a  shipowner  residing  at  Paris  where  he  has  his  principal 
place  of  business.  He  has  also  an  office  in  London  where  business 
is  carried  on  for  him  by  an  agent.  His  ships  trade  between  French 
ports  and  English  ports,  and  other  places.  One  of  his  ships  comes 
on  the  high  seas  into  collision  with  and  damages  a  ship  belonging 
U}  A,  JTis  not  in  England.  A  under  these  circumstances  wishes  to 
bring  in  England  an  action  in  personam  against  X  for  the  damage. 
The  action  is  clearly  not  maintainable ;  and  for  the  simple  reason 
that  as  a  general  rule  an  action  is  not  maintainable  against  a  de- 
fendant who,  at  the  time  for  the  service  of  the  writ,  is  not  in 
England,  and  the  case  falls  within  none  of  the  exceptions  to 
this  principle  embodied  in  Rules  of  Court,  Order  XI,  r.  i. 
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Let  the  case  however  be  varied  by  one  circumstance  only, 
namely,  that  the  ship  causing  the  collision  is  owned  not  by  X,  an 
individual  Frenchman,  but  by  X  4*  Co.,  a  French  company  formed 
under  French  law  whose  head  office  is  at  Paris.  A  may  then  main- 
tain an  action  in  personam  in  the  High  Court  against  X  Sc  Co,  It  is 
possible,  in  short,  to  maintain  an  action  against  a  foreign  company 
where  it  would  be  absolutely  impossible  to  maintain  an  action 
against  an  individual,  whether  an  Englishman  or  a  foreigner,  who 
was  not  in  fact  in  England.  This  is  the  effect  of  La  Bouraogne  [  1 899] 
A.  C.  431,  68  L.  J.  P.  104,  and  must  be  now  taken  to  l>e  good  law. 
All  that  a  critic  can  say  is  that  the  decision  in  which  the  Probate 
Division,  the  Court  of  Appeal,  and  the  House  of  Lords  agree,  esta- 
blishes a  cui'ious  aoiomaly  which  may  lead  to  some  inconvenient 
results.  

Let  it  be  particularly  noted  that  with  the  general  principle  appa- 
rently established  by  La  Bourgogne^  namely,  that  a  foreign  corpora- 
tion which  does  business  in  England  in  such  a  way  as  to  be  resident 
here  may  be  sued  here,  and  the  writ  may  be  served  on  its  officer 
here,  no  one  can  quarrel.  The  point,  if  any,  open  to  criticism  is, 
that  the  Courts  have  in  La  Bourgogne  treated  the  carrying  on  of 
business  by  a  foreign  corpomtion  in  England  through  an  agent  as 
equivalent  to  personal  presence  there,  which  it  certainly  is  not  in 
the  case  of  an  ordinary  person.  It  is  at  least  arguable  that  a 
corporation  does  business  in  England  in  such  a  way  as  to  be 
resident  there  only  when  it  has  its  head  office  in  England. 

Cases  of  fraudulent  preference  occupy  or  used  to  occupy  a  very 
large  proportion  of  the  time  of  the  Court  of  Bankruptcy  as  every- 
body familiar  with  the  proceedings  there  knows,  and  no  small  part 
of  that  time  was  spent  over  a  psychological  puzzle — debating  the 
meaning  of  the  words,  *  with  a  view  of  giving  such  a  creditor  a  pre- 
ference.' When,  for  instance,  a  fraudulent  trustee  on  the  eve  of 
bankruptcy  prefers  the  cestuique  trust  creditor  he  has  wronged,  is 
that  a  fraudulent  preference  ?  The  answer  is, '  Was  his  dominant 
motive  to  shield  himself  from  a  prosecution,  or  to  favour  the 
creditor  ? '  If  it  was  to  shield  himself,  then  the  payment  or  convey- 
ance was  not  a  fraudulent  preference  {Sharp  v.  Jackson  [1899]  A.  C. 
419,  68  L.  J.  Q.  B.  866).  Evidently  the  unjust  steward's  transac- 
tions in  the  parable  were  not  fraudulent  preferences,  for  he  was 
looking  out,  not  for  the  creditors,  but  for  himself— acting  under 
the  pressure  of  an  anxious  future.  Of  course  a  court  of  law  has 
only  to  interpret  the  language  which  the  Legislature  has  used  to 
express — or  conceal — its  meaning,  but  it  seems  rather  a  pity  that 
the  Legislature  should  have  made  the  equitable  distribution  of  a 
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bankrupt's  estate  depend  on  what  motive  was  uppermost  in  his 
mind  on  the  eve  of  his  bankruptcy.  A  debtor's  act  in  paying  one 
creditor  before  the  rest  because  he  is  dangerous  may  be  only 
means  to  an  end — self-protection ;  but  the  mischief,  whatever  the 
motive — ^immediate  or  ulterior — is  the  same.  To  have  the  law 
settled,  however,  for  better  or  worse,  is  great  gain.  It  will  do 
much  to  clear  the  list  of  fraudulent  preference  cases. 

It  is  difficult,  at  any  rate  for  an  Englishman,  to  feel  certain  that 
he  fuUy  grasps  the  facts  oi Scott  v.  Glangow  Corporation  [i  899]  A.C.  470, 
68  L.J.  P.O.  98.  They  may,  however,  we  submit,  be  thus  broadly 
summed  up.  The  respondents,  the  Corporation  of  Glasgow,  are  the 
local  authority  who  under  Acts  of  Parliament,  and  especially  the 
Animals  Diseases  Act,  1894,  and  the  Markets  and  Fairs  Clauses 
Act,  1897,  have  the  control  and  management  of  a  public  market  for 
the  sale  of  imported  foreign  cattle  held  at  the  Foreign  Animals 
Wharf,  Pointhouse,  Glasgow.  Under  the  orders  of  the  Board  of 
Agriculture,  this  wharf  is  the  only  place  in  Scotland  at  which 
foreign  cattle  can  be  imported  and  there  sold  alive.  Scott  and 
others,  the  appellants,  are  a  body  of  Glasgow  butchers  who  import 
foreign  cattle  to  Scotland  for  sale.  Their  course  of  business  is  to 
sell  their  cattle  by  auction  at  certain  sale  rings  appropriated  to  the 
sale  of  cattle  on  the  said  wharf.  But  the  appellants,  while  offering 
their  cattle  for  sale  by  auction,  do  not  offer  their  cattle  for  sale  to 
all  comers,  but  only  to  a  certain  class  of  purchasers,  viz.  members 
of  the  trade.  This  kind  of  auction  at  which  goods  are  offered  only 
to  a  certain  body  of  purchasers  is  in  no  way  opposed  to  the  law  of 
Scotland  nor,  it  is  submitted,  to  the  law  of  England.  The  Glasgow 
Corporation,  however,  as  the  local  authority,  have  made  a  by-law 
to  the  effect  that  the 'sale  rings  on  the  wharf  at  Pointhouse  shall 
not  *  be  used  for  sales  in  which  any  class  of  the  public  are  excluded 
from  bidding  or  buying.'  The  practical  effect  of  the  rule  undoubt- 
edly is  to  prevent  the  appellants  from  selling  anywhere  in  Scotland 
cattle  imported  from  abroad  otherwise  than  at  an  auction  open  to 
the  whole  public.  The  appellants  therefore  have  appealed  to  the 
Courts  to  declare  the  by-law  invalid.  Both  the  Quarter  Sessions 
and  the  House  of  Lords  have  upheld  the  by-law,  and  most  persons 
who  are  not  members  of  the  body  represented  by  the  appellants 
will  probably  agree  with  the  decision  of  the  Courts. 

Scott  V.  Glasgow  Corporation  illustrates  in  more  ways  than  one  the 
difficulty  of  the  questions  which  are  inevitably  raised  whenever  the 
State  undertakes  to  regulate  the  course  of  trade,  and  whenever 
the  State  is  called  upon  to  fix  the  proper  limits  to  the  right  of 
association. 
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I.  The  orders  of  the  Board  of  Agriculture  issued  under  statutory 
powers  have  the  effect  of  prohibiting  the  sale  of  foreign  cattle  at 
any  market  in  Scotland  except  one. 

a.  The  local  authority  which,  under  statutory  powers,  has  the 
right  to  regulate  the  use  of  that  particular  market  can  make  rules 
which  in  effect  determine  the  terms  on  which  the  sales  of  foreign 
cattle  take  place  at  that  market,  and  can  therefore  indirectly  curtail 
the  freedom  of  sale  possessed  at  common  law  by  every  seller  (see 
Scottish  Cooperative  8fc.  Society  v.  OUugow  Fleshere  Trade  Defence 
Association,  35  S.  L.  R.  645). 

3.  The  intervention  of  the  local  authority  in  this  particular 
instance  secures  *  freedom  of  trade'  (i.e.  freedopi  of  purchase  for  the 
public)  but  it  cuts  down  '  freedom  of  trade '  (i.e.  the  right  to  sell  on 
whatever  terms  the  seller  pleases)  on  the  part  of  the  appellants. 
The  truth  is  that  unlimited  freedom  of  combination  inevitably  tends 
towards  the  creation  of  monopoly,  whilst  the  unlimited  freedom  of 
each  individual  tends  towards  restriction  on  the  right  of  association. 
Laws  may  adjust  the  relation,  but  can  never  remove  the  opposition 
between  individualism  and  collectivism. 


The  decision  of  the  Court  of  Appeal  in  Walter  v.  liane  [1899]  %  Ch. 
749,  68  L.  J.  Ch.  760,  to  the  effect  that  the  reporter  of  a  speech  de- 
livered in  public  has  no  copyright  in  the  report  when  published,  has 
given  rise  to  much  comment  and  discussion  in  the  world  of  letters. 
As  the  case  will  come  before  the  House  of  Lords,  we  offer  for  the 
present  only  two  remarks.  The  Copyright  Act,  1842,  is  a  notorious 
and  flagrant  example  of  bad  drafting,  and  the  somewhat  timid 
adherence  of  the  Court  of  Appeal  to  the  most  literal  interpretation 
of  its  terms  does  not  seem  necessary,  nor,  as  matter  of  policy, 
desirable.  Then  we  submit  that  the  Court  of  Appeal  hardly  gave 
sufficient  weight  to  the  fact,  well  known  to  every  one  who  has 
reported  or  been  reported,  that  there  is  practically  no  such  thing  as 
a  published  verbatim  report.  The  reporter  has  much  more  to  do 
than  to  copy  from  dictation,  expand  the  shorthand  note,  and 
correct  obvious  errors.  He  has  to  turn  spoken  language  into 
grammatical  and  readable  written  language;  and  this,  except  in 
the  rarest  cases,  is  an  operation  requiring  an  appreciable  amount  of 
literary  skilL  Mr.  Gladstone,  we  believe,  was  one  of  the  few 
speakers  whose  speeches  could  often  be  printed,  word  for  word, 
as  they  were  delivered.    But  such  are  very  few  indeed. 


When  troops  are  brought  into  a  county  on  the  application  of 
the  magistrates  for  the  purpose  of  preserving  peace  and  order  in 
the  country,  it  is  certainly  fair  that  the  County  Council,  and  ulti- 
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mately  the  ratpepayers,  should  pay  for  the  food  and  lodging  of  the 
soldiers,  but  Reg.  v.  Glamorgan  Council  [1899]  2  Q.B.  336,  68  L.J.  Q.B. 
1047,  C.A.  decides,  as  far  as  the  Court  of  Appeal  can  do  so,  that 
there  is  no  legal  means  of  compelling  the  County  Council  to  pay 
what  obviously  ought  to  be  a  debt  due  from  the  county.  We  see 
no  reason  to  think  that  the  decision  of  the  Court  of  Appeal,  which 
was  obviously  regretted  by  the  judges  who  gave  it,  is  wrong,  but 
we  do  see  very  strong  reason  for  holding  that  Parliament  should  at 
once  take  steps  to  prevent  a  county  from  shirking  its  proper 
responsibilities. 

It  is  a  settled  principle  in  the  law  of  fraud  that  a  party  who  has 
elaborately  falsified  or  concealed  facts  for  the  purpose  of  deceiving 
another,  and  has  thereby  deceived  him,  cannot  afterwards  be  heard 
to  say  that  those  facts  were  not  material.  Gordon  v.  Street  [1899] 
2  Q.  B.  641 ,  C.  A.,  is  a  striking  illastration  of  this  principle.  One  may 
say  of  a  loan  of  money  that  there  is  hardly  any  contract  in  which 
the  personality  of  the  party,  on  one  side^  is  generally  so  indifferent. 
Any  man's  money  is  equaUy  good  for  the  borrower ;  and — apart  from 
questions  of  undue  influence  and  the  like,  which  were  not  present 
here — the  terms  of  the  bargain  are,  in  contemplation  of  law,  made 
by  the  borrower  as  much  as  by  the  lender.  Yet  if  a  money-lender 
has  gotten  such  an  evil  reputation  that  borrowers  will  not  deal  with 
him  in  his  known  name,  and  then  assumes  other  names  for  the 
purpose  of  concealing  his  identity^  this  is  good  evidence  of  fraud 
for  a  jury.  There  may  be  no  new  law  in  this,  but  we  think  there  is 
some  advance  in  broad  and  bold  handling  of  facts.  We  very  much 
doubt  whether  any  Court  of  common  law  would  have  supported 
findings  similar  to  those  in  Gordon  v.  Street  thirty  or  forty  years  ago. 

The  doctrine  of  equity  as  to  a  mortgagee  not  clogging  the  equity 
of  redemption,  after  a  flourishing  career  of  centuries  in  Chancery, 
seems  now  beginning  to  be  understood.  The  proposition  of  Sir 
Joseph  Jekyll  that  a  mortgagee  cannot  stipulate  for  a  collateral 
advantage  to  himself  is  at  all  events  untenable.  He  may  so  stipu^ 
late  provided  only  that  the  condition  is  not  unconscionable  or 
oppressive.  A  brewer,  for  instance,  may  stipulate  in  advancing 
money  to  a  publican,  that  the  publican  shall  take  his  beer  of  the 
mortgagee-brewer,  and  a  person  who  lends  money  on  a  lease  of 
a  theatre — a  notoriously  risky  security — may  in  like  manner  stipu- 
late for  a  share  in  the  profits  of  the  ^eatre,  plus  the  repayment  of 
his  loan  and  interest  {Santley  v.  Wilde  [1899]  2  Ch.  474,^8  L.J. 
Oh.  681,  C.  A.).  This  is  the  latest  view,  but  it  is  by  no  means 
clear  that  it  truly  represents  the  earlier  view,  or  that  Courts  of 
Equity  did  not  originally  claim  a  much  wider  jurisdiction  over  this 
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class  of  bargains,  namely  to  mould  them  when  they  seemed  contrary 
to  the  spirit  of  their  own  notions  of  fitness,  though  not  to  the  lett^ 
of  the  usury  laws.  Such  a  benevolent  supervision  was  not  ill 
adapted  to  a  rude  age.  Indeed  the  Moneylenders  Bill  of  last  year 
was  for  reviving  the  jurisdiction  in  the  County  Court  for  the 
benefit  of  the  oppressed  small  borrower ;  but  barring  such  special 
victims  as  these  the  grandmotherly  intervention  of  equity  is  now 
become  an  anachronism.  It  is  a  principle  of  more  importance 
in  modem  days  even  th^ii  the  doctrine  of '  dogging/  that  bargains 
freely  made  should  be  strictly  kept.  In  the  end  such  intervention 
fails  to  benefit  the  borrower,  because  it  makes  the  security  uncer- 
tain, and  BO  raises  the  lender's  terms.  Persons  interested  in  the 
subject  should  study  the  decisions  of  the  Indian  High  Courts, 
especially  that  of  AUahabad,  where  cases  of  this  kind  have  been 
frequent.  See  Kuntcar  Ram  Lai  v.  Nil  Kanth^lu^.  20  Ind.  App.  112; 
Rajah  Mokham  Singh  v.  Rajah  Rup  Singh,  ib.  127. 


Chandler  V.  Smith  [1899]  a  Q.  B.  506,  68  L.  J.  Q.B.  909,  C.A.,illu8. 
trates  the  nicety  of  the  questions  which  may  arise  under  the  Work- 
men's Compensation  Act,  1897, 60  &  61  Vict.  c.  37.  ^4  is  a  workman 
in  the  service  of  a  carpet  manufacturer.  Through  an  a<k^ident  in 
the  course  of  his  work  A  loses  the  thumb  of  his  right  hand.  He 
remains  able  to  do  same  work,  and  his  employer  X  pays  him  the 
same  wages  (£3  per  week)  as  were  paid  him  before  the  accident. 
A  therefore  incurs  no  immediate  pecuniary  loss,  but  his  wage- 
earning  power  is  diminished  and  on  his  leaving  X's  employment, 
he  will,  owing  to  the  loss  of  his  thumb,  earn  lower  wages  than 
hitherto. 

What,  under  these  circumstances,  is  the  liability  of  the  employer, 
and  how  is  it  to  be  fixed  ? 

The  reply  of  the  Court  appears  to  be  that  a  declaration  should 
be  made  of  the  liability  of  J,  but  that  the  amount  and  the  duration 
of  the  compensation  payable  to  A  should  be  fixed  under  Schedule  I, 
cl.  17,  if  at  any  future  time  A  should  be  unable  by  reason  of  the 
accident  to  earn  as  much  as  £3  a  week.  This  answer  appears  to 
be  a  just  one  and  exhibits  the  readiness  of  the  Courts  to  give  full 
effect  to  the  statute,  but  it  also  shows  what  no  fair-minded  man 
can  doubt,  that  the  statute  does  introduce  extraordinary  complexities 
into  the  relation  between  employers  and  employed. 

New  Sombrero  Pho9phate  Co.  v.  Erlanger  (3  App.  Cas.  121 8)  has  so 
long  been  a  landmark  in  company  law  that  it  is  difficult  to  adjust 
our  ideas  to  the  restatement — the  relaxation  it  seems  at  first-— of 
the  law  as  to  a  promoter- vendor's  duty  by  the  Court  of  Appeal  in 
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Lagunas  Nitrate  Co.  v.  Lagunas  Nitrate  Syndicate  [1899]  %  Ch.  392, 
68  L.  J.  Ch.  699.  In  the  Erlanger  case  Lord  Cairns  emphasized  very 
strongly  and  very  justly  the  responsibility  of  a  promoter  who  sells 
his  property  to  a  company  which  he  has  himself  brought  into  exist- 
ence. '  They ' — the  promoters — says  the  Lord  Chancellor,  *  have 
in  their  hands  the  creation  and  moulding  of  the  company.  They 
have  the  power  of  defining  how  and  when  and  in  what  shape  and 
under  what  supervision  it  shall  start  into  existence,  and  begin  to 
act  as  a  trading  corporation.'  Such  a  power  over  the  destinies 
of  the  company  involves  a  correlative  responsibility,  and  this  re- 
sponsibility is  commonly  summed  up  in  the  term  'fiduciary 
relation/  These  words,  simple  as  they  seem,  are  fraught  with 
a  dire  significance  to  the  promoter  because  they  invest  him  with  an 
altruistic  character  quite  foreign  to  him.  Not  that  being  a  pro- 
moter disentitles  a  man  to  sell  his  property  to  the  company, 
but  it  imposes  on  him  very  inconvenient  conditions.  What  Lord 
Cairns  in  Erlanger  8  case  considered  he  must  do  was  to  furnish  the 
company  with  an  independent  and  competent  board  of  directors  to 
protect  it  from  having  an  improvident  contract  fastened  upon  it  by 
the  promoter.  The  Court  of  Appeal  has  now  laid  it  down  that  this 
is  not  essential,  that  it  is  sufficient  for  the  promoter  to  disclose  his 
interest  in  the  prospectus.  Theoretically  this  is  no  doubt  right, 
but  looking  at  the  heedlessness  of  the  investing  public  and  the 
supindness  of  shareholders  this  sort  of  notice  avails  little  for  prac- 
tical purposes.  It  will  not  prevent  the  directors,  as  the  vendor- 
promoter  s  puppets,  from  adopting  the  contract  which  wrecks  the 
company.  

It  seems  now  to  be  generally  admitted  that  an  action  for  malicious 
prosecution  will  lie  against  a  corporation.  At  any  rate  counsel  for 
a  corporation  defending  such  an  action  thought  it  useless  to  contend 
in  the  Court  of  Appeal  that  the  action  does  not  lie,  and  the  appeal 
proceeded  wholly  on  the  merits:  Carnford  v.  Carlton  Bant,  Ltd. 
[1900]  I  Q.  B.  22. 

All  is  fish  that  comes  to  the  law  reporter's  net,  and  the  story  of 
the  unique  Hope  blue  diamond — apparently  part  of  a  wonderful 
gem  which  Tavemier  brought  from  India  and  sold  to  Louis  XTV— is 
a  pleasing  diversion  among  the  tangle  of  company  cases  and  points 
on  the  construction  of  statutes:  Be  Hope  [1899]  a,  Ch.  679,  68 
L.  J.  Ch.  625^  C.  A.  No  one  save  the  diaiappointed  applicant  will 
regret  the  decision  of  the  Court  that  the  tenant  for  life  who  has 
the  custody  of  such  an  heirloom  must  make  out  a  very  strong  case 
to  induce  the  Court  to  sanction  a  sale. 
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More  than  twenty  years  ago,  in  1 877,  Di^ffle  v.  Hiff(^s,  2  Ex.  D.  432, 
decided  that  a  repentant  gamester  may  recover  any  stake  he  has 
deposited  with  a  stakeholder  at  any  time  before  the  stakeholder  has 
executed  his  original  authority  to  hand  it  over  to  the  winner.  In 
Cf  Sullivan  v.  Thomas  [1895]  I  Q.B.  698,  a  Divisional  Court  decided 
that  s.  I  of  the  Gaming  Act,  189Z,  did  not  affect  this  right.  The 
implied  contract  or  rather  quasi-contract  of  the  stakeholder  to 
return  the  money  does  not  arise  out  of  any  gaming  agreement,  but 
out  of  the  revocation  of  an  authority  given  in  furtherance  of  a 
gaming  agreement.  This  decision  seems  to  have  been  wholly  over- 
looked in  SAoolbred  v.  Roberls  [1899]  a  Q.  B.  561,  68  L.  J.  Q.  B.  998, 
where  it  was  argued  that  I)iggle  v.  HiggB  is  not  law  since  the 
Gaming  Act,  J  89Z.  Fortunately  for  the  law's  consistency  the  Court 
rejected  the  argument  on  its  merits. 


I)e  minimis  non  curat  lex,  at  any  rate  as  regards  granting  an  in- 
junction, when  a  local  authority  seeks  to  restrain  a  clergyman  from 
holding  open-air  services  on  foreshore  leased  to  that  authority  by 
the  Crown,  and  the  plaintiffs  fail  to  show  that  there  is  in  fact  any 
substantial  nuisance.  The  Court,  however,  denied  that  a  clerk  of 
the  Church  by  law  established  had  a  better  legal  right  than  any 
other  man  to  preach  on  the  foreshore  {Llandudno  Urban  District 
Council  V.  Woods  [1899]  2  Ch.  705,  68  L.J.  CL  623). 


Re  Hollis'  Hospital  ^  Haguei  Contract  [1899]  2  Ch.  540, 68  L.  J.  Ch. 
673,  is  a  case  of  much  interest,  not  only  because  it  decides  a  moot  point 
in  the  law  as  to  perpetuities,  but  on  account  of  the  broad  view  taken 
by  the  judge  as  to  the  construction  of  the  common  law.  The  case 
may  be  shortly  stated  as  follows.  Freeholds  were  conveyed  by  lease 
and  release  to  IT  in  fee  to  the  use  of  trustees  for  charitable  purposes : 
the  release  contained  a  proviso  that '  if  at  any  time  hereafter  the  pre- 
mises hereby  conveyed  . . .  shall  be  employed  ...  for  any  other  use 
. .  •  than  as  hereinbefore  mentioned . . .  then  and  from  thenceforth . . . 
the  premises  hereinbefore  conveyed . . .  shall  revert  to  the  right  heirs 
of  T.  S.  party  hereto.'  The  trustees  contracted  to  sell  the  property, 
and  the  question  arose  whether  on  the  conveyance  being  executed 
the  property  would  revert  to  the  heir  at  law  of  T.  S.  It  was 
argued  on  the  one  hand  that  the  clause  of  reverter  was  a  common 
law  condition  to  which  the  rule  of  perpetuities  does  not  apply,  and 
on  the  other  hand  that  as  the  trustees  only  took  the  fee  by  virtue  of 
the  Statute  of  Uses,  the  clause  must  operate  as  a  shifting  use  to 
which  the  rule  applies,  and  that  the  clause  of  reverter  was  therefore 
void.  The  Court  held  on  the  authority  of  Shep.  Touch.  120,  and 
Serjeant  RudhalCs  case,  Savile^  case  civ.  p.  76,  that  a  condition  may 
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be  annexed  to  a  limitation  of  uses  whereby  the  uses  or  the  estates 
arising  from  the  uses  may  be  made  void.  It  followed  in  the  present 
case,  that  the  clause  of  reverter  was  a  common  law  condition 
subsequent,  and  the  question  arose  Was  it  void  for  perpetuity? 
a  question  which  had  not  been  judicially  decided.  The  Court 
laid  down  two  principles,  which  though  they  are  familiar  to  con- 
veyancers are  perhaps  not  as  well  known  as  they  ought  to  be. 
FirH :  *  For  the  exposition  of  our  very  complicated  real  property 
law,  it  is  proper  in  the  absence  of  judicial  authority  to  resort 
to  text-books  which  have  been  recognized  by  the  Courts  as 
representing  the  views  and  practice  of  conveyancers  of  repute.' 
(It  may  be  convenient  to  mention  the  following  authorities  on  the 
point  though  they  were  not  cited :  Re  Ford  8f  Hill^  10  Ch.  D.  at 
p.  370 ;  Re  Athilly  16  Ch.  D.  at  p.  223  ;  Howard  v.  Lucane^ 
T.  &  R.  81,  87,  23  R.  R.  190 ;  Hedis  v.  Blain,  18  C.  B.  N.  S.  at 
p.  108 ;  Smith  d.  Doe  v.  Jersey^  %  Brod.  &  Bing.  473,  599,  22  R.  R.  19.) 
Second :  *  The  Courts  have  to  find  what  is  the  common  law — 
that. is  the  principle  embodied  in  what  is  called  the  common 
law — and  to  apply  it  to  new  and  ever-varying  states  of  fact  and 
circumstances.  The  common  law  is  to  be  sought  in  the  ex- 
positions and  declarations  of  it  in  the  decisions  of  the  Courts 
and  in  the  writings  of  lawyers.  New  statutes  and  the  course 
of  social  development  give  rise  to  new  aspects  and  conditions 
which  have  to  be  regarded  in  applying  the  old  principles.  The 
policy  of  the  law  against  the  creation  of  perpetuities  was  cer- 
tainly asserted  at  a  very  early  date,  as  was  also  the  policy  of 
discountenancing  unrestricted  restraints  upon  alienation.'  The 
Court  decided  that  the  condition  in  question  is  obnoxious  to  the 
rale  against  perpetuities  on  the  ground  of  Hhe  expressions  of 
opinion  of  Jessel  M.R.'  in  Re  Macleay^  L.  R.  20  £q.  186,  of  North  J. 
in  Dunn  v.  I7ood,  25  Ch.  D.  629,  '  and  Baggallay  L.  J. '  S.  C.  on 
appeal,  28  Ch.  D.  592,  and  '  the  opinions  of  two  great  real  property 
lawyers  and  text- writers'  (Sanders,  Uses  and  Trusts,  5th  ed.  vol  i, 
pp.  206,  207,  213;  Lewis  on  Perpetuity,  ed.  1843,  pp.  615,  616) 
'in  favour  of  the  invalidity  of  such  a  condition  as  the  one  in 
question ;  besides  the  opinions  of  modem  text-writers  ;  while  on 
the  other  side  there  is  nothing  definite  except  the  opinion  and 
reasoning  of  the  late  Mr.  Challis  in  his  work  on  real  property ' 
(see  Challis,  R.P.,  2nd  ed.,  pp.  174,  175). 

Having  regard  to  the  great  development  that  the  law  as  to  per- 
petuities has  received  of  late  years,  it  would  not  have  been  very 
difficult  to  predict  what  the  decision  of  the  Court  on  the  question 
would  be,  but  we  are  glad  to  find  that  the  question  came  for  deci- 
sion before  a  judge  who  was  thoroughly  familiar  with  the  law  of 
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real  property,  and  whose  decision  therefore  may  be  considered  as 
finally  settling  it. 

When  Sir  George  Jessel  said  that  a  person  in  possession  under 
an  agreement  for  a  lease  was  in  as  good  a  position  as  a  lessee,  it 
was  pointed  out  by  Cotton  L.J.  in  a  subsequent  case  that  this 
proposition  was  only  true  where  the  agreement  was  one  which  the 
Court  would  specifically  perform.  Cozens-Hardy  J.  has  just  had 
occasion  (Cornwall  v.  Henson  [1899]  2  Ch.  710,  68  L.  J.  Ch.  749)  to 
call  attention  to  a  similar  qualification  of  the  commonly  made  and 
received  statement  that  the  effect  of  a  contract  for  sale  of  land  is  to 
make  the  purchaser  from  that  moment  in  equity  the  owner  of  the 
land.  If  the  vendor,  for  instance,  is  not  in  a  position  to  obtain 
a  decree  for  specific  performance  by  reason  of  some  defect  in  title, 
or  if  the  purchaser  is  not  in  a  position  to  obtain  a  decree  by  reason 
of  some  delay  or  repudiation  of  the  contract,  the  purchaser  is  not, 
and  never  was,  in  ihe  view  of  the  Court,  owner  in  equity  of  the 
property.  The  Court  only  treats  that  as  done  which  ought  to  be 
done.  This  distinction  is  attended  with  important  consequences  as 
Cornwall  v.  Henson  illustrates,  because  a  vendor  is  entitled,  on  the 
purchaser's  virtual  repudiation  of  the  agreement,  to  act  as  tme  • 
owner  both  at  law  and  in  equity,  and  among  other  things  to  grant 
a  lease  of  the  property  even  though  the  purchaser  has  been  led  into 
possession.  Cornwall  v.  Henson  was  a  strong  case,  because  the  pur- 
chaser there  had  paid  all  the  purchase  money — £150 — except  £10  : 
yet  the  Court  held  that  he  could  not  recover  any  of  it  back,  or  have 
a  lien  on  the  property  for  it.  But  when  pe9ple  act  as  the  purchaser 
there  did,  making  default  in  his  instalments,  and  letting  the  land  go 
to  rack  and  ruin,  they  must  not  expect  the  Court  to  regard  them 
with  an  indulgent  eye.  It  was  only  when  the  purchaser  thought 
he  saw  bis  way  to  getting  the  house  which  the  lessee  had  built 
on  the  land  without  paying  for  it  that  he  began  to  insist  on  his 
rights. 

The  Agricultural  Holdings  (England)  Act,  1883  (46  &  47  Vict, 
c.  61),  s.  57,  does  not  exclude  the  right  of  a  tenant  to  claim  under 
an  agreement  outside  the  Act  compensation  for  improvements  in 
respect  of  which  he  might  have  claimed  compensation  under  the 
Act.  This  is  the  effect  of  In  re  Pearson  8f  F Anson  [1899]  %  Q.  B. 
618.  The  decision  of  the  Q.  B.  Div.  deems  in  itself  reasonable 
enough,  though  a  little  difficult  to  reconcile  with  the  actual  words 
of  s.  57.  Its  principal  importance,  however,  lies  in  its  showing 
the  disposition  of  the  Court  to  give  effect  to  the  present  policy  of 
our  law  and  fully  to  protect  a  tenant's  right  to  compensation  for 
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improvements.  We  do  not  for  a  moment  say  that  the  judgments 
of  Grantham  J.  and  Kennedy  J.  are  wrong.  All  we  assert  is  that, 
as  the  latter  seems  to  have  felt,  it  was  possible  to  give  to  the  enact- 
ment a  construction  less  favourable  to  the  tenant  than  the  meaning 
placed  upon  it  by  the  Q.  B.  Div.  The  decision,  however,  is  aided 
by  the  sound  principle  that  Acts  of  Parliament  shaU  not  be  construed 
in  derogation  of  express  agreements  which  are  not  clearly  contrary 
to  their  terms  or  policy. 


When  a  company  sells  and  transfers  its  assets  to  another  by  way 
of  reconstruction  no  shareholder  can  be  compelled  to  embark  in  the 
new  enterprise,  and  if  he  refuses  he  has  a  right  to  be  paid  in  cash 
the  value  of  his  share  of  the  assets,  such  value  to  be  agreed  with 
the  company,  or  assessed  by  arbitration  under  s.  16%  of  the  Com- 
panies Act,  1862.  But  experience  has  shown  that  there  is  scarcely 
anything  harder  to  value  than  the  share  of  a  reconstructing  com- 
pany. There  is  seldom  a  market  price,  and  the  amount  credited  on 
the  share  by  the  new  company  has  been  judicially  held  to  be  no 
criterion.  The  shareholder  has  not  the  wildest  idea  of  what  he 
ought  to  get ;  the  company  offers  him  something  ridiculously  small, 
and  yet  if  he  puta  his  claim  too  high,  he  may  have  to  pay  the  costs 
of  arbitration.  To  meet  thia  difficulty  a  company  inserted  in  its 
articles  a  clause  fixing  a  value,  to  wit  the  price  at  which  the  liquidator 
should  have  sold  shares  in  the  new  company  not  taken  up  by  the 
members  of  the  old  company.  This  is  a  fair  enough  valuation ;  at 
all  events  it  presented  a  means  of  solving  a  constantly  recurring 
difficulty,  but  the  Court  of  Appeal  in  Baring  Gould  v.  Sharpiugion 
Combined  Pick  and  Shovel  Syndicate  (  [j  899]  2  Ch.  80,  68  L.  J.  Ch.  429) 
had  no  option  but  to  hold  such  an  uiicle  invalid.  It  was  not  (i)  an 
'  agreement '  between  the  company  and  the  shareholder,  and  (2)  it 
infringed  the  shareholder's  statutory  right  to  a  valuation  under  the 
machinery  of  s.  1 6  2.  The  result  may,  in  the  paiiicular  case,  be  matter 
for  regret,  but  it  is  a  salutary  lesson  to  promoters  that  the  attempt, 
too  often  made  now,  to  insert  in  articles  waiver  clauses  operating 
in  derogation  of  shareholders'  statutory  rights  and  in  favour  of  the 
promoters,  cannot  be  relied  on  to  be  successful. 


It  certainly  seems,  as  Lindley  M.R.  remarks,  as  if  a  25  of  the 
Companies  Act,  1867  was  for  ever  to  be  the  subject  of  controversy. 
Every  line  of  it  is  riddled  with  decisions :  what  is  a  payment  in 
cash,  what  is  a  contract,  what  is  '  at  or  before  the  issue '  of  the 
shares,  what  is  meant  by  consideration,  most  of  all  what  is  requisite 
in  the  statement  of  the  consideration  ?  Until  the  KAaratiAoma  case 
nobody  realized  that  the  consideration  had  to  appear  on  the  face  of 
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the  contract  filed,  that  it  would  not  do  for  it  to  be  stated  merely  by 
reference  to  an  unfiled  contract.  There  was  a  flutter  among  holders 
of  vendors'  shares  when  this  was  known,  which  had  to  be  quieted 
by  the  Companies  Act,  1898.  The  Courts  seem  now  to  be  receding 
from  the  altitude  of  severe  virtue  expressed  in  the  Kkaraskhoma 
case,  and  think  it  enough  to  satisfy  the  section  if  the  filed  contract 
states  on  its  face  the  general  character  of  the  consideration,  though 
the  public  have  to  go  to  an  unfiled  contract  (Re  Frost  8f  Co.  [1899] 
3  Ch.  207,  68  L.  J.  Ch.  544;  Re  African  Concemons  [1899]  2  Ch. 
480,  68  L.  J.  Ch.  724)  to  identify  it.  Public  policy  may  in  fact  be 
strained  too  far.  Section  25  was  never  meant  to  make  people  pay 
for  their  shares  twice  over,  but  to  checkmate  the  practice  of  paying 
for  shares  in  an  illusory  consideration. 

j^has,  at  least  once,  condoned  the  conjugal  irregulai'ities  of// 
her  husband.  Whilst  they  are  living  together,  H  makes  a  state- 
ment to  W  the  substance  of  which  is  that  he  has  never  been  faithful 
to  her  and  never  can  be.  She  expresses  her  willingness  to  live  with 
him  if  he  will  abandon  the  sort  of  life  he  is  leading,  but  he  refuses. 
She  thereupon  declines  to  live  with  him  and  they  have  ever  since 
lived  apart.  //  afterwards  reiterates  by  letter  his  determination 
not  to  alter  his  mode  of  life.  At  the  end  of  two  years  from  their 
separation  W  petitions  for  divorce  on  the  ground  of  desertion  and 
adultery.  The  Court  hold  that  she  is  entitled  to  divorce.  This  is 
shortly  the  effect  of  Sickert  v.  Sickert  [1899]  P.  278,  68  L.  J.  P.  114. 
Every  person  of  sense  will  rejoice  at  a  decision  which  by  a  some- 
what bold  judicial  interpretation  of  the  Divorce  Act  goes  very  near 
towards  placing  wife  and  husband  on  an  equality  as  regards  the 
right  to  divorce. 

Sir  Francis  Jeune  came  to  the  conclusion  in  Lovstalan  v.  Loustalan 
([1899]  68  L.  J.  P.  106)  that  a  Frenchman  and  Frenchwoman 
domiciled  in  France  might,  in  marrying  in  England,  elect  to  adopt 
the  English  matrimonial  system  without  adopting  the  English 
rule  embodied  in  s.  18  of  the  Wills  Act,  which  makes  maiTiage 
operate  as  a  revocation  of  an  antecedent  will  of  either  of  the  spouses  ; 
in  other  words,  that  the  revocation  rule  belongs  not  to  the  matri- 
monial but  to  the  testamentary  part  of  English  law.  The  rule  was 
not,  it  need  hardly  be  said,  invented  by  the  framers  of  the  Wills 
Act.  It  had  existed  long  before  in  a  slightly  dififerent  shape 
(Cruise's  Dig.,  p.  89,  s.  45).  Under  the  law  prior  to  the  Wills  Act 
marriage  revoked  the  wife's  antenuptial  will,  and  for  a  very  natural 
reason,  that  marriage  operated  as  a  gift  of  all  the  wife  had  to  her 
husband ;  in  the  husband's  case  for  marriage  to  revoke  an  antenuptial 
will  there  had  to  be  also  the  birth  of  a  child.     It  is  plain  what  this 
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rule  points  to — ^provision  for  children  ;  and  this  policy  of  our  law  is 
corroborated  by  decisions  under  the  old  law,  that  if  the  child  was 
otherwise  provided  for,  the  revocation  rule  did  not  apply.  The 
Wills  Act  merely  took  this  rule  and  enlarged  its  operations  by 
making  it  absolute  and  applicable,  child  or  no  child,  and  this  with 
good  reason,  otherwise  a  husband  might  be  willing  away  all  his 
wife's  personalty  under  a  will  made  before  marriage  with  her. 
Looked  at  in  this  way  it  is  difficult  not  to  regard  the  rule  as  part 
of  our  matrimonial  system.  The  broad  policy  of  the  law  is  that 
a  man  when  he  marries  must  reconsider  his  whole  position  in  view 
of  his  new  matrimonial  and  possibly  parental  obligations,  and  the 
law  compels  him  to  do  this  so  far  as  regards  the  disposition  of  his 
property  by  cancelling  previous  testamentary  dispositions. 


The  results  of  the  Peace  Conference  at  the  Hague  are  summed 
up  by  Prof.  Holland  in  the  December  number  of  the  Fortnightly 
Review,  and  in  particular  he  shows  with  great  clearness  how  the 
first  ambitious  projects  of  compulsory  arbitration  were  saved  from 
complete  wreck  oiJy  by  the  substitution  of  Lord  Pauncefote's  more 
modest  but  really  practical  scheme.  The  permanent  Court — or 
rather  machinery  for  appointing  a  Court  as  required — ^which  is  to 
be  established  at  the  Hague  will  have  no  compulsory  power  even 
on  paper.  Governments  may  use  the  machinery  or  not  as  they 
will.  But,  as  Prof.  Holland  says, '  it  is  quite  possible  * — we  should 
venture  to  read  probable — '  that  the  mere  existence  of  such  a  Court, 
with  its  rota  of  judges,  its  bureau  fixed  at  the  Hague,  its  archives 
and  its  officials,  may  in  time  produce  among  the  Powers  a  habit  of 
referring  their  disputes  to  it  for  settlement.'  It  is  not  wise  to  say 
that  conference  is  barren  because  it  does  not  lead  at  once  to  deci- 
sive conventions.  It  may  lead,  though  gradually,  to  the  formation 
of  custom  which  will  ultimately  be  stronger  than  any  convention. 


Found  in  an  ancestral  diary,  9ub  anno  1840:  *  Motto  for  a  suc- 
cessful lawyer.  Levant  and  coucAant,  lying  and  rising.'  Who  was  the 
author  of  this?    Is  it  published  anywhere  ?  F.  P.  . 


It  seems  convenient  to  repeat  in  a  consjncfums  place  that  it  is  not  desirable 
to  send  MS,  on  approved  wttkotU  jyrevious  communication  with  the  Editor, 
except  in  verysjieeial  circumstances  ;  and  that  the  Editor,  except  as  aforesaid, 
cannot  he  in  any  way  answerable  for  MSS.  so  sent. 
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PROPOSED  IMMUNITY  OF  PRIVATE  PROPERTY  AT  SEA 
FROM  CAPTURE  BY  ENEMY  i. 

11HE  proposal  that  nations  should  recognize  the  immunity  of 
.  private  property  at  sea  has  been  discussed  by  many  writers  in 
England,  the  United  States,  and  France.  It  was  also  warmly 
advocated  by  the  United  States  at  the  Congress  of  Paris  in  1856, 
when  she  declined  to  sign  the  Declaration  on  Maritime  Law  unless 
a  provision  on  this  subject  were  added,  and  it  was  recently  brought 
forward  at  the  Hague  Conference,  though  ruled  beyond  the  scope 
of  its  deliberations.  It  has  been  introduced  into  several  treaties  \ 
Still  profound  disagreement  prevails  among  writers  and  statesmen 
as  to  the  form  progress  in  this  branch  of  International  Law  can 
take. 

The  Institute  of  International  Law  at  its  meetings  in  1874,  1875, 
and  1877  declared  itself  in  favour  of  the  principle  that  private 
property,  whether  neutral  or  enemy,  sailing  under  enemy  flag  or 
neutral  flag,  should  be  inviolable. 

Professor  Lorimer  has  gone  the  length  of  holding  this  to  be  the 
rule  of  law  of  Europe  and  its  non-recognition  as  the  exception  \ 

We  frequently  read  in  humanitarian  writings  on  the  rights  of 
belligerents  at  sea,  that  the  object  of  reform  should  be  to  assimi- 
late property  at  sea  to  property  on  land^  on  the  assumption  that 
the  natui*es  of  war  at  sea  and  war  on  land  are  identical,  and  that 
immunity  of  private  property  on  land  is  already  admitted  as  a 
principle  of  International  Law. 

I  shall  in  this  paper  endeavour  to  dear  away  some  of  the 
obscurity  which  has  resulted  from  a  too  desultory  treatment  of 
the  subject,  to  examine  it  in  its  connexion  with  the  recognized  laws 
of  war  generally,  to  discuss  whether  indeed,  in  itself,  immunity  is 
desirable  and  whether  there  is  any  likelihood  of  a  great  maritime 
country  like  England  agreeing  to  the  alienation  of  a  right  of 
capture,  necessarily  of  greater  importance  to  U  than  to  a  country 
whose  power  and  interests  are  territorial. 

^  Read  at  tlie  Conference  of  the  International  Law.  Aaaociation  at  Buffalo,  N.  T. 

•  U.  S.  and  Italy— Treaty  of  Febmaiy  a6,  1871.  In  the  Austro^Prussian  War  of 
1866  the  principle  of  inviolability  was  adhered  to  by  both  parties.  Qermany  pro- 
claimed the  same  principle  in  1870  but  afterwards  abandoned  it. 

'  Lorimer's  Institutes  of  the  Laws  of  Nations,  vol.  ii.  p.  94. 
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Of  War  qenerally. 

War  is  an  armed  conflict  between  communities  or  nations  as  such. 
These  communities  or  nations  may  be  represented  by  constituted 
authorities  and  armies — but  it  is.  not  a  duel  confined  to  these 
authorities  and  armies.  Armies  are  recruited  from  the  communi- 
ties and  nations  behind  them,  and  it  is  on  the  vitality  and  material 
resources  of  these  communities  or  nations  that  the  continuance  of 
the  war  depends. 

It  is  a  temporary  suspension  of  the  usages  of  peace  and  it  brings 
into  play  another  set  of  usages,  called  the  laws  of  war.  Originally 
the  belligerent  exercised  the  right  of  life  and  death  over  the  whole 
armed  and  unarmed  population  against  which  he  was  warring,  and 
he  claimed  the  same  absolute  power  of  disposition  over  all  theii' 
property. 

An  invading  army,  before  the  practice  of  war  became  more 
refined,  lived  by  foraging  and  pillage  in  the  invaded  country. 
Pillage,  in  fact,  was  one  of  the  inducements  held  out  to  the  adven- 
turers who  formed  part  of  the  fighting  forces,  either  as  officers  or  as 
common  soldiers,  down  to  comparatively  recent  times. 

Attenuations  naturally  followed  from  the  rise  of  standing  and 
regular  armies  and  the  consequent  more  marked  distinction  between 
soldier  and  civilian.  They  have  taken  the  form  of  compounding 
for  plunder,  systematic  requisitions  and  contributions,  the  confining 
of  the  right  of  levying  these  to  generals  and  commanders-in-chief, 
the  institution  of  quittances  or  bills  drawn  by  the  belligerent  in- 
vader on  the  invaded  power  and  handed  in  payment  to  the  private 
persons  whose  movable  belongings  have  been  appropriated  or  used 
and  of  war  indemnities.  All  these  are  methods  of  lessening  the 
hardships  of  war  as  regards  the  private  property  on  land  of  the 
subjects  of  belligerent  states. 

Now  if  we  look  into  the  tendency  of  these  attenuations  we  find 
that  it  is  not  to  arrive  at  immunity,  but  to  develop  an  organized 
system  by  which  damage  and  losses  to  individuals,  whom  the 
fortune  of  war  has  brought  into  immediate  contact  with  the  enemy, 
are  spread  over  the  whole  community.  Those,  therefore,  who  speak 
of  the  immunity  of  private  property  in  warfare  on  land  do  not 
accurately  describe  the  existing  state  of  things  ^. 

To  substitute  systematic  for  chaotic  seizure  and  plunder  on  land 
was  obviously  in  the  interest  both  of  invader  and  invaded,  and 

*  We  must  take  care  not  to  attach  much  importance  to  isolated  exceptions,  such 
as  the  invaaion  of  France  in  1813  and  that  of  Mexico  by  the  United  States,  which 
prove  nothing. 

VOL.  XVI.  C 
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humanity  in  this  as  in  many  other  cases  has  only  been  another 
term  for  the  common  interest  of  mankind. 

Grotius  describes  war  in  his  time  as  the  letting  loose  of  ^  some 
fury  with  a  general  licence  for  all  manner  of  wickedness/  and 
indeed  we  can  imagine  the  terrors  of  an  invasion  which  meant  the 
seizure  of  the  food  on  which  thenatives  of  the  invaded  country  were 
dependent  for  existence,  the  carrying  away  of  bedding,  implements, 
and  horses,  the  slaughter  of  livestock,  the  appropriation  of  the  stored 
seed  grain.  We  know  how  long  it  took  Germany  to  recover  fix)m 
the  devastation  of  the  Thirty  Years  War,  and  if  we  compare  the 
state  of  things  in  that  period  with  the  revival  of  France  after  the 
war  of  1870,  we  may  well  rejoice  that  the  common  interest  of  states 
has  substituted  orderly — 'plunder'  though  it  be — for  the  wanton 
seizures  of  a  time  when  the  common  interest  of  mankind  had  not 
yet  become  a  matter  for  consideration  among  the  motives  of  a 
nation's  conduct. 

Tendencies  as  regards  Naval  Warfare. 

The  considerations  which  have  led  mankind  to  systematize  the 
practice  of  war  in  regard  to  private  property  on  land  do  not  arise 
in  the  same  form  in  connexion  with  private  property  at  sea.  Here 
there  is  no  question  of  seizing  the  livestock  or  the  bedding,  or  the 
food  or  Uie  utensils  of  the  private  citizen. 

Here  we  have  to  deal  with  mercantile  ventures.  If  ship  and 
cargo  are  captured  it  may  be  hard  upon  the  merchant,  but  such 
captures  do  not  directly  deprive  him  of  the  necessaries  of  life.  Yet, 
as  in  the  case  of  war  on  land,  its  hardships  have  been  attenuated, 
and  progress  has  been  made  by  developing  a  more  systematic  proce- 
dure of  capture  of  private  property  at  sea.  Thus  exemption  from 
capture  is  now  allowed  by  belligerents  to  enemy  merchant  ships 
which,  at  the  outbreak  of  war,  are  on  the  way  to  one  of  their  ports, 
and  they  also  allow  enemy  merchantmen  in  their  ports  at  its  out- 
break a  certain  time  to  leave  them  ^.  A  somewhat  similar  practice 
exists  as  regards  pursuit  of  merchant  ships  which  happen  to  be  in 
a  neutral  port  at  the  same  time  with  an  enemy  cruiser  *.  Priva- 
teering has  been  abandoned  by  the  Powers  which  signed  the 
Declaration  of  Paris  of  1856,  and  so  strong  is  public  opinion  in 
Europe  against  it  that  the  United  States  and  Spain  in  their  late 

*  In  the  Franco-German  War  of  1870,  the  commanding  officers  of  the  French  fleet 
were  ordered  to  grant  thirty  days'  respite  to  enemy's  trading  vessels  to  leave  IVench 
ports  in  case  they  should  be  there,  or  enter  in  ignorance  after  outbreak  of  war.  The 
Germans  allowed  a  respite  of  six  weeks  for  the  same  purpose. 

'  It  is  a  general  rule  that  when  two  vessels  of  hostile  nations  meet  in  a  neutral 
port  the  local  authorities  are  to  detain  one  till  twenty-four  hours  after  the  departure 
of  the  other. 


Jan.  1900.]     Immunity  of  PHvcUe  Property  at  Sea.  19 


wax,  though  not  signatories  of  the  Declaration,  both  spontaneously 
waived  the  right  to  resort  to  it.  Yet  the  only  diflFerence  the 
abolition  of  privateering  makes  is  the  substitution  for  amateur  or 
irregular  warships  of  vessels  officered  and  enrolled  as  a  part  of  the 
official  navy  ^. 

Lastly  has  grown  up,  on  grounds  similar  to  those  which  have 
led  to  the  indulgence  shown  to  private  property  on  land,  a  now 
generally  recognized  immunity  from  capture  of  small  vessels 
engaged  in  the  coast  fisheries,  provided  they  are  in  no  wise  made 
to  serve  the  purposes  of  war. 

This  has  all  been  done  with  the  object  of  making  the  operations 
of  war  systematic,  and  enabling  the  private  citizen  to  estimate  his 
risks  and  take  the  necessary  precautions  to  avoid  capture,  and  of 
restricting  the  acts  of  war  to  the  purpose  of  bringing  it  to  a  speedy 
conclusion. 

Is  Immunity  op  Private  Property  at  Sea  in  itself 

DESIRABLE  ? 

We  have  seen  that  there  is  no  immunity  for  private  property  yet 
known  to  the  laws  of  war.     War,  by  its  very  nature,  prevents  the 

*  The  Declaration  of  Paris  contains  another  historical  acknowledgment  of  the 
common  interest,  not  this  time  of  belligerents,  but  of  mankind  generally  in  exempt- 
ing from  capture  the  property  of  the  neutral  in  enemy  vessels.  It  also  exempted 
from  capture  the  property  of  the  enemy  in  neutral  ships.  These  were  victories  of 
the  neutral  interest  over  that  of  belligerents.  The  latter  exemption  assumes  that, 
jast  as  the  private  property  of  the  citizens  of  a  belligerent  state  is  protected  from 
capture  on  neutral  land,  it  should  also  be  protected  from  capture  on  the  neutral  ship 
which  is  held  to  be  under  the  territorial  sovereignty  of  the  state  whose  flag  It 
carries.  It  is  significant  that,  in  spite  of  the  Declaration  of  Paris,  necessity  of  war 
has  been  held  to  justify  the  destruction  of  neutral  property  on  an  enemy's  merchant 
vessel  without  compensation.  Thus,  in  1870,  the  f>ench  cruiser  Deaaix  captured  the 
German  vessels  The  Lading  and  The  Vcncaerta  and  burned  them  on  the  day  of  capture. 
Part  of  the  cargo  of  these  vessels  belonged  to, British  subjects  (neutrals).  The 
owners  claimed  compensation,  but  the  Conseil  d'Etat  held  that,  though  the  Declara- 
tion of  Paris  exempts  the  goods  of  a  neutral  on  board  an  enemy's  ship  from  con- 
fiscation, and  entitles  the  owner  to  the  proceeds  in  case  of  a  sale,  yet  it  gives  him 
no  claim  to  compensation  for  any  damage  resulting  from  the  lawful  capture  of  the 
ship,  or  from  any  subsequent  and  justifiable  proceedings  of  the  captors  (Wheaton, 
P- 493  ;  Dalloz,  Jurisprudence  O^n^rale,  187a,  Pt.  III.  p.  94). 

Hall  (International  Law,  p.  722),  commenting  on  the  above  case,  says:  'It  is  to 
be  regretted  that  no  limits  were  set  in  this  decision  to  the  right  of  destroying 
neutral  property  embarked  in  an  enemy's  ship.  That  such  property  should  be 
exposed  to  the  consequences  of  necessary  acts  of  war  is  only  in  accordance  with 
principle,  but  to  push  the  rights  of  a  belligerent  further  is  not  easily  justifiable, 
and  might  under  some  circumstances  amount  to  an  indirect  repudiation  of  the 
Declaration  of  Paris.  In  the  case  for  example  of  a  state  the  ships  of  which  were 
largely  engaged  in  carrying  trade,  a  general  order  given  by  its  enemy  to  destroy 
instead  of  bringing  in  for  condemnation  would  amount  to  a  prohibition  addressed 
to  neutrals  to  employ  as  carriers  vessels  the  right  to  use  which  was  expressly  con- 
ceded to  them  by  the  Declaration  in  question.  It  was  undoubtedly  intended  by 
that  Declaration  that  neutrals  should  be  able  to  place  their  goods  on  board  belligerent 
vessels  without  as  a  rule  incurring  further  risk  than  that  of  loss  of  market  and 
time,  and  it  ought  to  be  incumbent  upon  a  captor  who  destroys  such  goods  together 
with  his  enemy's  vessel 'to  prove  to  the  satisfaction  of  the  prize  court,  and  not 
merely  to  allege,  that  he  has  acted  under  the  pressure  of  a  real  military  necessity.' 
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growth  of  any  such  immimity.  The  tendency  in  war  on  land  has 
been  to  spread  its  effects  over  the  whole  community,  to  keep 
a  faithful  record  on  both  sides  of  aU  confiscations,  appropria- 
tions and  services  enforced  against  private  citizens,  but  beyond 
this  no  protection  has  thus  far  been  given  to  private  property 
on  land. 

War,  we  have  said,  is  an  armed  conflict  between  communities 
or  states.  The  object  of  each  belligerent  is  to  break  the  enemy's 
power  and  force  him  to  sue  for  peace.  To  break  his  power  it  is  not 
enough  to  defeat  him  in  the  open  field ;  he  must  be  prevented  from 
repairing  his  loss  both  in  men  and  in  the  munitions  of  war.  To 
bring  the  war  to  an  end  may  imply  crippling  his  material  resources, 
his  trade,  and  his  manufactures. 

To  capture  at  sea  raw  materials  used  in  the  manufacturing 
industry  of  a  belligerent  state,  or  products  on  the  sale  of  which  its 
prosperity,  and  therefore  its  taxable  sources,  depend,  is  necessarily 
one  of  the  objects,  and  one  of  the  least  cruel,  which  the  belligerents 
pursue. 

To  capture  the  merchant  vessels  which  carry  these  goods,  and 
even  to  keep  the  seamen  navigating  them  prisoners,  is  to  prevent 
the  employment  of  the  ships  by  the  enemy  as  transports  or  cruisera 
and  the  repairing  from  among  the  seamen  of  the  mercantile  marine 
of  losses  of  men  in  the  official  navy.  , 

Is  it  then  desirable  that  war  should  be  made  less  a  calamity  than 
it  thus  is — that  is^  beyond  the  elementary  principle  that  individuals 
should  be  made  as  little  as  possible  to  suffer  for  the  act  of  the 
community? 

Until  war  is  brought  home  to  the  civilian  it  has  few  terrors.  If 
its  abolition  is  an  object  to  be  striven  for — and  we  must  assume 
that  it  is  till  the  arguments  to  the  contrary  are  supported  by  more 
irrefutable  evidence  than  we  yet  possess — we  can  see  from  the 
evidence  around  us  of  the  armed  nations  of  Europe  that  conscript 
armies,  in  which  every  civilian  is  also  a  regular  soldier,  tend  to  the 
preservation  of  peace,  and  in  this  respect  they  are  not  an  unmiti- 
gated evil. 

On  a  recent  occasion  it  was  instructive  to  contrast  the  readiness 
of  English  politicians  to  plunge  England  into  war  with  the  quies- 
cence of  the  French,  who  have  come  to  look  upon  war  only  as  the 
terrible  last  resource  for  the  most  vital  of  national  questions,  to 
whom  war  means  that  the  men  who  declare  it  must  be  prepared 
to  sacrifice  themselves,  their  sons  and  kindred  to  it.  It  does  not 
make  for  peace  to  confine  the  hardships  of  war  to  the  fighting  of 
a  professional  soldiery  on  land  or  to  the  fighting  of  professional 
warships  at  sea. 
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Can  Domestic  Law  give  Relief? 

The  asaimilation  of  private  property  at  sea  to  private  property 
on  land  we  have  seen  would  mean  that  the  state  to  which  the 
captured  vessels  belonged  should  indemnify  the  ship  and  cargo 
owners  for  their  loss. 

Thus  the  humanizing  of  war  as  regards  private  property  is  not 
only  a  matter  of  international  law ;  it .  is  also,  and  indeed  mainly, 
a  question  of  domestic  regulation.  Such  indemnification  has 
become  a  principle  in  war  upon  land,  and  it  may  become  a 
question  of  the  future  how,  by  domestic  regulation,  to  deal  with 
captures  by  the  enemy  of  property  at  sea.  In  the  case  of  naval 
war,  however,  the  circumstances  are  not  exactly  the  same.  After 
the  outbreak  of  war,  every  shipowner  and  shipper  belonging  to  a 
belligerent  state  know  the  risk  they  incur  in  sending  ships  or  goods 
across  sea.  They  have,  moreover,  the  option  of  keeping  their 
ship  or  cargo  in  port,  or  of  paying  war  rates  of  insurance,  or  again, 
the  shipper  has  the  option  of  sending  his  goods  under  the  pro- 
tection of  a  neutral  flag.  If  they  expose  their  ship  or  cargo  to  the 
risks  of  capture,  it  is  that  they  have  calculated  the  chances  of 
escape,  and  have  chosen  to  rpn  the  risks.  To  indemnify  them  for 
losses  incurred  might  be  to  relieve  the  shipowner  and  shipper  from 
the  consequences  of  their  want  of  foresight  and  caution. 

Still,  if  their  property  is  captured  and  confiscated,  a  proper  record 
of  the  confiscation  is  kept,  the  ship  and  cargo  are  valued  or  sold, 
and  the  state  whose  flag  the  ship  carried  can  indemnify  the  owner, 
and  thus  here  again  spread  over  the  community  a  loss  suffered  by 
the  individual  citizen. 

It  is  conceivable  that  means  may  some  day  be  devised  of  indemni- 
fying for  capture  at  sea  on  a  reduced  valuation,  combined  with  a 
licence  to  put  to  sea,  but  on  these  matters  no  experiments  seem  yet 
to  have  been  made  by  which  we  can  judge. 

Immunity  from  Motives  of  Expediency, 

States,  from  motives  of  expediency,  may  agree  not  to  capture  the 
property  of  private  citizens  during  a  particular  war  with  each  other, 
as  in  the  case  of  Italy  and  Austria  in  1866,  or  they  may  by  treaty 
provide  for  a  similar  immunity  of  their  respective  private  citizens 
in  the  event  of  a  future  war  between  them.  The  United  States 
have  made  it  an  article  of  their  policy  to  insist  upon  Uie  adoption 
of  immunity  of  private  property  from  capture  as  a  primary  prin- 
ciple in  the  reform  of  the  law  of  maritime  warfare.    England  has 
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as  resolutely  upheld  the  contrary  principle.  Both  have  been 
actuated  by  their  own  interest.  Napoleon  Bonaparte  considered 
that  the  greatest  blow  which  could  be  dealt  to  England  would  be 
to  compel  her  to  give  up  her  maritime  rights  ^.  And  Nelson  was 
of  the  same  opinion,  holding  that  nothing  could  be  more  injurious 
to  the  maritime  interests  of  this  country  than  the  adoption  of  the 
principle  of  '  free  ships,  free  goods,'  which  is  now,  nevertheless, 
the  rule  binding  upon  us  under  the  Declaration  of  Paria 

Whether  it  is  expedient  for  England  at  the  present  day  to  agree 
to  the  immunity  of  private  property  at  sea  from  capture,  must  be 
dictated  by  the  circumstances  of  the  particular  war  in  which  she 
engages.  It  is  quite  conceivable  that  different  considerations 
would  weigh  with  her  in  a  war  with  the  United  States  from  those 
which  would  arise  in  a  war  with  France  or  Germany.  In  the  case 
of  the  United  States  it  might  be  in  the  interest  of  both  parties  to 
localize  the  operations  of  war,  and  to  interfere  as  little  as  possible, 
perhaps  for  the  joint  exclusion  of  neutral  vessels,  with  the  traffic 
across  the  Atlantic.  In  the  case  of  a  war  with  France  or  Germany, 
England  might  consider  that  the  closing  of  the  high  sea  to  all  traffic 
by  the  merchantmen  of  the  enemy  would  be  very  much  to  her  own 
interest. 

It  is  often  argued  that  England  would,  on  the  whole,  be  benefited 
by  the  immunity  of  her  commerce  from  capture,  inasmuch  as  she  is 
exposed  to  a  combination  of  the  Powers  against  her,  which  might 
prevent  her  from  exercising  such  a  protection  over  her  maritime 
trade  as  would  render  its  transference  to  neutral  bottoms  needless. 
My  learned  and  eminent  friend,  Mr.  Westlake,  has  pointed  out  that 
transfers  of  ships  to  neutral  flags  which  were  not  bona  fide  would 
not  be  valid  against  a  belligerent,  and  that  it  would  soon  be  dis- 
covered that  for  cargoes,  carried  by  vessels  specially  registered  in 
connexion  with  the  war,  the  rates  of  insurance  would  be  almost  as 
heavy  under  the  neutral  as  under  the  belligerent  flag^.  Certainly 
belligerent  cargoes,  having,  ceteris  paribus,  the  alternative  of  using 
a  ship  liable  to  capture  or  one  not  so  liable,  would  choose  the  latter, 
but  this  could  not  affect  the  great  mass  of  traffic  of  a  carrying 
country  like  England,  which  alone  possesses  the  means  of  doing  its 
own  trade,  and  in  all  probability  fast  sailing  vessels  would  run  the 
risks  of  capture. 

In  conclusion,  apart  from  expediency,  necessity  of  war,  that  is 
the  necessity  in  which,  by  the  nature  of  things,  a  commander  is 
placed  of  preserving  his  own  forces  against   destruction,  and  of 

'  Halleek,  vol.  ii.  p.  17. 

'  International  Law  (1894),  p.  350. 
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defeating  the  forces  of  the  enemy,  must  always  stand  in  the  way  of 
any  abandonment  of  the  belligerent  right  to  seize  all  the  enemy's 
property,  whether  private  or  public,  which  can  serve  him  in  the 
accomplishment  of  either  object;  any  attenuations  as  regards 
private  property  have  never  extended  beyond  the  prevention  of 
wanton  destruction  and  plunder,  and  the  equalization  of  the  burden 
of  the  losses. 

Thomas  Babglay. 


24 


THE  AUSTRALIAN  COMMONWEALTH  BILL. 

THE  Australian  Commonwealth  Bill  embodies  the  political  ideals 
of  a  Constitutional  Assembly,  convened  in  the  closing  years 
of  the  nineteenth  century,  and  favoured  by  conditions  which 
aJBTorded  a  unique  opportunity  for  the  achievement  of  grand  con- 
stitutional results.  All  history  for  precedent !  AH  the  world-wide 
literature  of  political  science  for  a  guide  1  Freedom  from  the 
domestic  necessities  which  impede  the  action  of  statesmen  in  older 
countries  I  Freedom  to  legislate  for  the  territories  of  a  Continent ! 
Such  conditions  lend  a  singular  interest  to  the  Bill  which  is  now 
to  be  submitted  to  the  Imperial  Parliament.  If  I  may  venture  to 
pass  from  statements  of  fact  to  an  expression  of  opinion,  the 
Australian  Federal  Convention  was  an  assembly  of  which  no 
nation  in  the  world  need  have  been  ashamed.  So  much  at  least 
is  suggested  by  a  perusal  of  the  four  bulky  volumes  which  represent 
the  result  of  its  labours. 

The  clauses  of  the  Commonwealth  Bill  have  ah*eady  secured  some 
attention  in  the  pages  of  this  Review  ^  The  special  object  of  the 
present  article  is  to  illustrate  the  fundamental  principles  which  under- 
lie these  clauses  and  to  explain  their  significance.  In  attempting 
to  attain  this  object  my  chief  difficulty  has  been  to  repress  a  very 
natural  tendency  to  excursus.  Every  single  clause  of  the  Bill  has 
its  history,  and  affords  material  for  a  volume.  Some  of  the  clauses 
indeed  bear  the  marks  of  violent  times ;  almost  all  carry  with  them 
an  atmosphere  of  judicial  interpretation  and  elaboration.  It  is 
indeed  to  the  rich  legacy  of  unwritten  lore  that  the  authors  of  the 
Bill  are  chiefly  indebted  for  their  success  in  achieving  a  conspicuous 
brevity.  I  shall  humbly  endeavour  to  follow  in  their  footsteps, 
telling  a  plain  tale  in  a  plain  way,  only  very  occasionally  attempting 
an  elaboration  of  obscure  points  or  a  criticism  of  motives  or  of 
policy.  The  subject  naturally  falls  into  three  grand  divisions: 
Imperialism,  Federalism,  Democracy. 

A.    The  Constitution  and  Imperialism. 

The  Federal  Commonwealth  of  Australia  is  to  be  under  the 
protection  and  subject  to  the  control  of  Great  Britain.  The 
Imperial  principle,  consecrated  in  the  preamble,  is  also  recog- 
nized distinctly  in  every  department  of  the  Federal  Government. 

^  April  and  July,  1899.    Articles  hy  Mr.  Lefroy. 
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(i)  The  legislative  supremacy  of  Great  Britain  remains,  with  slight 
alterations  which  may  affect  the  occasions  on  which  that  supremacy 
is  displayed  but  leave  its  existence  unchallenged.  The  Common- 
wealth Bill  can  only  become  law  by  an  enactment  of  the  Imperial 
Parliament,  and  any  future  amendments  thereon,  or  indeed  any 
ordinary  legislation  of  the  Australian  Federal  Parliament,  can  only 
become  law  upon  securing  the  Royal  assent.  That  assent  may  be 
given  directly  or  through  the  agency  of  the  Governor-General  whom 
the  Queen  appoints.  {%)  The  executive  power  of  the  Common- 
wealth is  vested  in  the  Queen  and  is  exercisable  by  the  Governor- 
General  acting  with  the  advice  of  a  Federal  Executive  Council. 
(3)  In  judicial  matters  the  Privy  Council  still  remains  the  court  of 
ultimate  appeal  wherever  the  interests  of  some  other  part  of  the 
Empire  are  affected,  or  where  the  Queen  grants  special  leave  of 
appeal  from  the  Federal  High  Court  in  matters  not  involving  the 
interpretation  of  the  Constitution  (though  the  Federal  Parliament 
may  limit  the  matters  in  which  such  appeals  may  be  asked),  or, 
finally,  where  litigants  who  appeal  from  the  Supreme  Courts  of  the 
States  choose  to  submit  their  cases  to  the  Privy  Council  in  pre- 
ference to  the  Federal  High  Court.  The  oath  of  allegiance  is  sworn 
to  '  Her  Majesty  Queen  Victoria,  Her  heirs  and  successors  according 
to  law.' 

Mr.  Lefroy,  in  his  most  recent  contribution  to  this  Review  ^,  has 
drawn  attention  to  certain  provisions  of  the  Commonwealth  Bill 
'  which  would  clearly  invade  what  has  hitherto  been  deemed  the 
Imperial  area  of  power.'  These  provisions  empower  the  Federal 
Parliament  to  legislate  upon  external  affairs,  to  control  fisheries  in 
Australian  waters  beyond  territorial  limits,  to  regulate  the  relations 
of  the  Commonwealth  to  the  islands  of  the  Pacific,  and  to  enforce 
the  laws  of  the  Commonwealth  on  all  British  ships,  other  than  men- 
of-war,  which  trade  between  ports  of  the  Commonwealth.  The 
last  of  these  provisions,  so  far  from  introducing  a  novelty,  is  taken 
from  the  Federal  Council  of  Austi-alasia  Act,  1885 :  and  so  far  from 
representing  a  design  upon  the  Imperial  power,  had  been  inserted 
in  the  Federal  Council  Act  in  a  more  extended  form,  and  upon  the 
initiative  of  the  home  authorities.  The  precise  words  of  tiie  Act 
of  1885  deserve  quotation.  Laws  were  made  enforceable  'on  all 
British  ships,  other  than  Her  Majesty's  ships  of  war,  whose  last 
port  of  clearance  or  port  of  destination  is  in  any  such  possession 
or  colony.'  The  earlier  editions  of  the  Commonwealth  Bill  con- 
tained this  clause  in  its  less  restricted  form.  Speaking  thereon. 
Sir  John  Downer  said^:  'Seeing  that  the  Imperial  Parliament, 
acting  under  the  advice  of  the  Board  of  Trade,  inserted  a  clause  which 

^  July,  1899.  '  Conyention  Debates,  Sydney,  1897,  p.  34a. 
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is  identical  both  in  words  and  substance  with  the  clause  now 
proposed,  I  do  not  think  any  conflict  can  possibly  arise,  but  some 
conflict  may  be  prevented  by  following  the  lines  which  the  Imperial 
Parliament  not  only  suggested  but  persisted  in.  The  drafters  of 
the  Federal  Council  Act,  now  in  force,  never  drew  any  clause  like 
this — ^never  hoped  for  any  extension  of  their  authority  like  this. 
It  was  forced  upon  them  by  the  liberality  of  the  Board  of  Trade 
and  the  Imperial  Parliament,  and  we  accepted  it,  as  we  naturally 
would  accept  all  good  things.'  Ultimately,  however,  the  clause 
was  modified  so  as  to  read, '  The  laws  of  the  Commonwealth  shall 
be  in  force  on  all  British  ships,  the  Queen's  ships  of  war  excepted, 
whose  first  port  of  clearance  ami  whose  port  of  destination  are  in 
the  Commonwealth.'  By  this  change  the  laws  of  the  Common* 
wealth  were  confined  to  ships  trading  between  ports  of  the 
Commonwealth.  It  would  seem  strange  if  the  Australian  Common- 
wealth were  refused  a  power  which  is  materially  less  than  the 
Imperial  Parliament  had  voluntarily  and  at  its  own  initiative 
conferred  upon  the  Australian  Federal  Council. 

The  power  of  controlling  fisheries  in  Australian  waters  beyond 
territorial  limits  was  also  conferred  by  the  Federal  Council  Act. 
It  has  proved  one  of  the  most  useful  of  the  powers  sanctioned  by 
that  Act.  By  virtue  of  it,  laws  have  been  passed  for  the  Colonies 
of  Queensland  and  Western  Australia,  providing  for  the  collection 
of  customs,  the  regulation  of  pearl  fisheries,  and  the  enforce* 
ment  of  police  rules.  The  preamble  of  the  Queensland  Act  reads 
as  follows: — 

'Whereas,  by  certain  Acts  of  Parliament  of  the  Colony  of 
Queensland,  provision  has  been  made  for  regulating  the  pearl- 
shell  and  beche-de-mer  fisheries  in  the  territorial  waters  of  that 
Colony :  and  whereas,  by  reason  of  the  geographical  position  of 
many  of  the  islands  forming  portion  of  that  Colony,  vessels 
employed  in  such  fisheries  are,  in  the  prosecution  of  their  business, 
sometimes  beyond  the  territorial  jurisdiction  of  Queensland :  and 
whereas  it  is  expedient  that  the  provisions  of  the  said  Acts  should 
extend  and  apply  to  such  vessels  during  all  the  time  they  are  so 
employed,  and  that  for  that  purpose  the  provisions  of  the  said  Acts, 
so  far  as  they  are  applicable  to  extra-territorial  waters,  should  be 
extended  to  such  waters  by  an  Act  of  the  Federal  Council  of 
Australasia,'  &c. 

The  power  to  legislate  upon  the  relations  of  the  Commonwealth 
to  the  islands  of  the  Pacific  was  another  of  the  privileges  conferred 
upon  the  Australasian  Federal  Council  by  the  Act  of  1885.  The 
power  to  legislate  upon  external  affairs  is  a  new  depailiure  of 
doubtful  significance.  The  Bill  appears  to  aim  at  providing  a 
general  power  which  will  apply  to  such  future  emergencies  as  may 
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eome  within  the  principle  which  the  home  authorities  have  already 
sanctioned  in  the  matter  of  the  Pacific  Islands. 

The  discussion  of  doubtful  clauses  must  not,  however,  blind  us 
to  tha  true  Imperial  significance  of  the  Commonwealth  Bill.  If  the 
Federation  of  Canada  has  promoted  the  interests  of  the  Empire, 
and  has  strengthened  the  bonds  between  the  Dominion  and  the 
mother  country^  I  see  no  reason  to  anticipate  less  fortunate  results 
with  respect  to  the  Federation  of  the  Australian  Colonies.  '  So  fiur 
from  the  union  of  the  (Canadian)  provinces  weakening  the  connexion 
with  Great  Britain  and  the  Empire/  writes  Mr.  Lefroy  in  the  article  to 
which  reference  has  been  made, '  never,  I  am  convinced,  was  that  con- 
nexion more  firmly  established  or  dearer  to  the  hearts  of  the  people.' 

B.  The  Constitution  and  Federalism. 
An  uncompromising  dualism  is  the  most  striking  principle  of  the 
Commonwealth  Bill,  and  often  imparts  a  novel  significance  to 
the  most  innocent  clauses.  Rules  of  constitutional  law,  long 
fajniliar  to  English  readers,  have  been  borrowed  and  modified  by 
reference  to  Federal  requirements,  or,  while  retaining  their  old  form, 
have  been  endowed  with  a  new  spirit,  justified  by  new  objects,  and 
devoted  to  strange  purposes.  The  constitution  of  the  Senate 
affords  a  forcible  example.  The  functions  of  that  branch  of  the 
Legislature  might  be  presumed  to  be  conservative :  they  are  pre- 
eminently ^^^a/.  Rules,  again,  which  might  suggest  to  an  English 
critic  a  jealousy  of  parliamentary  power,  are  often  no. more  than 
attempts  to  preserve  the  weaker  States  from  the  oppression  of  the 
stronger.  When,  for  example,  we  read  that  *  the  Federal  Parlia- 
ment may  confer  bounties,  but  so  that  such  bounties  shall  be 
uniform  throughout  the  Commonwealth,'  we  must  not  too  hastily 
adopt  the  conclusion  which  Mr.  Lefroy  suggests,  that  the  Federal 
Convention  was  animated  by  a  distrust  of  parliamentary  institu- 
tions. Rather  should  we  see  an  illustration  of  the  extent  to  which 
the  delegates,  moved  by  an  enthusiasm  for  the  Federal  ideal,  were 
on  the  alert  to  embody  that  ideal  in  the  constitution.  The 
Canadian  precedent,  in  strict  accordance  with  this  attitude  of 
mind,  was  ruled  out  of  court.  *  Canada/  one  of  the  delegates 
remarked  to  me, '  may  have  a  great  future  before  her,  but  she  is 
no  true  Federation  if  I  understand  that  term  aright.  The  Qovemor- 
Oeneral  appoints  the  senators  who  are  supposed  to  represent  the 
Provinces.  The  Lieutenant-Governor  of  a  Province  is  appointed  by 
the  Dominion  Government,  to  which  he  is  responsible  for  his  actions, 
and  to  which  he  must  look  for  his  remuneration.  The  Goveiiior- 
General  may  veto  the  Acts  of  Provincial  Legislatures  when  in  any 
way  prejudicial  to  the  interests  of  the  Dominion.' 


28  Tlie  Law  Quarterly  Review.  [No.LXT. 

If  hat  is  a  Federation  ?  The  answer  to  this  question  is  rendered 
difficult  by  differences  of  opinion  which  arise  from  a  confusion  of  the 
essential  and  the  accidental.  The  fundamental  characteristic  of  a 
Federation  may  be  best  described  as  a  State  dualism  bearing  a  close 
analogy  to  that  great  social  dualism  which  was  expressed  in  the 
medieval  theory  of  the  Holy  Boman  Empire.  A  Federal  Govern- 
ment may  be  defined  as  one  in  which  the  private  citizen  owes 
allegiance  to  two  political  bodies  which  are  distinct  in  organi- 
zation, and  mutually  independent  in  the  exercise  of  their  authority. 
The  practical  realization  of  this  definition  involves  three  essentials  : 
(i)  the  co-existence  of  central  and  local  governing  bodies  which  are 
mutually  independent  of  each  other;  (2)  a  supreme  tribunal  which  is 
invested  with  the  power  of  deciding  disputes  between  these  bodies, 
and  generally  of  interpreting  the  constitution  which  defines  their 
several  spheres  of  control;  (3)  an  organization  of  the  nation, 
which  is  distinct  from  the  organization  of  the  Qovernments,  and 
is  empowered  to  amend  the  constitution  as  occasion  may  require. 
The  meaning  of  this  definition  may  be  illustrated  by  the  Govern- 
ment of  the  British  Empire,  which  displays,  under  the  semblance 
of  dependence,  the  reality  of  a  very  imperfect  dualism.  The 
imperfections  of  this  anticipation  of  dual  government  may  be 
examined  from  the  points  of  view  of  theory  and  practice. 
Theoretically,  the  colonial  Governments  are  deficient  in  inde- 
pendence, since  their  Parliaments  exercise  a  subordinate,  not  a 
co-ordinate  power,  and  derive  their  authority  from  the  Imperial 
Parliament,  and  not  from  some  power  behind  it:  practically,  they 
enjoy  an  independence  which  exceeds  the  normal  limits  of  a 
member  of  the  dual  state,  since  the  matters  which  are  held  to 
be  of  a  common  concern,  and  therefore  within  the  province  of  the 
central  Government,  are  exceptionally  few  in  number  and  limited, 
in  scope. 

The  Federal  essentials  are  strikingly  illustrated  in  the  Australian 
Commonwealth  BilL  (i)  The  Government  of  the  Commonwealth 
is  complementary  to  the  Governments  of  the  States,  and  the  exercise 
of  civil  authority  belongs,  in  some  matters  exclusively  to  the 
Commonwealth,  in  other  matters  either  to  the  Commonwealth 
concurrently  with  the  States,  or  to  the  States  exclusively  of  the 
Commonwealth,  (a)  The  Federal  High  Court  interprets  the  con- 
stitution. (3)  The  amendment  of  the  constitution  involves  an  appeal 
to  an  authority  which  is  superior  alike  to  the  Governments  of  the 
States  and  the  Government  of  the  Commonwealth — an  absolute 
majority  of  both  or  of  either  of  the  Houses  of  the  Federal 
Legislature,  sanctioned  by  the  direct  popular  approval  of  a 
majority  of  the  electors  in  the  Commonwealth  and  a  majority  of  the 
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electors  in  a  majority  of  the  States.  But  the  Federal  principle 
is  carried  far  beyond  the  requirements  of  the  Federal  definition.  It 
invades  departments  of  the  Commonwealth  Government,  and 
occasionally  prescribes  limitations  upon  the  exercise  of  par- 
liamentary powers.  The  latter  point,  already  made  the  subject  of 
passing  reference,  may  be  further  illustrated  by  the  section  of  the 
constitution  which  allows  the  Government  of  the  Commonwealth 
to  impose  taxation, '  but  so  as  not  to  discriminate  between  States.' 
The  presence  of  the  Federal  principle  in  the  departments  of  the 
Commonwealth  Government  is  a  far  more  significant  fact>  and  calls 
for  detailed  consideration.  It  demonstrates  how  completely  the 
Convention  was  dominated  by  the  assumption,  sanctioned  by 
precedents  of  doubtful  applicability,  that  the  restriction  of  the 
authority  of  the  Commonwealth  '  to  matters  of  common  concern  as 
between  the  States/  afforded  no  ground  for  constructing  the  Com- 
monwealth Government  on  stidctly  national  lines. 

The  CommonweiJth  Legislature  consists  of  the  Governor-General, 
the  Senate,  and  the  House  of  Representatives.  While  the  powers 
of  this  Legislature  are  confined  to  matters  which  must  be  regarded 
as  common  or  national,  its  organization  is  federal.  The  Senate, 
far  from  being  a  very  distinctively  conservative  body,  is  elected 
upon  the  same  franchise  as  the  House  of  Representatives,  and  the 
relation  of  the  two  Houses  must  be  sought  in  the  deteimination  to 
introduce  a  political  dualism  into  the  constitution  of  the  central 
authority.  Even  in  the  House  of  Representatives  no  State  is  to 
have  less  than  five  members,  whilst  in  the  Senate  each  State  will 
be  represented  by  six  senators.  Such  a  preference  for  duality 
finds  some  support  in  precedent,  but  the  value  of  that  support 
is  weakened  by  the  homogeneity  of  the  Australian  population,  by 
the  great  disproportion  between  the  States  in  wealth,  territory,  and 
population,  and  by  the  fact  that  the  small  number  of  States  must 
prevent  such  a  balancing  of  interests  as  might  be  secured  by  the 
conflict  of  many  delegations.  Moreover,  according  to  the  clause 
which  prescribes  the  method  of  amending  the  constitution,  no 
alteration  which  diminishes  the  proportionate  representation  of 
a  State  in  either  House  of  Parliament  can  become  law  unless  it  has 
been  approved  by  a  majority  of  electors  voting  in  the  State  whose 
representation  is  affected.  This  additional  restriction  on  amend- 
ment bears  a  close  analogy  to  attempts,  occasionally  made  but 
necessarily  ineffectual,  to  impose  legal  limitations  upon  the  sove- 
reign authority.  Professor  Burgess  attacks  a  similar  clause  in  the 
constitution  of  the  United  States^ :  '  From  the  standpoint  of  political 
science,  I  regard  this  legal  power  of  the  legislature  of  a  single 

>  Burgess,  Political  Science  and  Constitutional  Law,  i.  pp.  153,  154. 
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Commonwealth  to  resist  successfully  the  ynll  of  the  sovereign  as 
unnatural  and  erroneous.  It  furnishes  the  temptation  for  the 
powers  back  of  the  constitution  to  reappear  in  revolutionary 
organization  and  solve  the  question  by  power,  which  bids  defiance 
to  a  solution  according  to  law.  There  is  a  growing  feeling  among 
our  jurists  and  publicists  that,  in  the  interpretation  of  the  consti- 
tution, we  are  not  to  be  strictly  held  by  the  intentions  of  the 
framers,  especially  since  the  whole  fabric  of  our  State  has  been  so 
changed  by  the  reisults  of  rebellion  and  civil  war.  They  are 
beginning  to  feel,  and  rightly  too,  that  present  conditions,  relations, 
and  requirements  should  be  the  chief  consideration,  and  that  when 
the  language  of  the  constitution  will  bear  it,  these  should  determine 
the  interpretation.  From  this  point  of  view  all  the  great  reasons 
of  political  science  and  of  jurisprudence  would  justify  the  adoption 
of  a  new  law  of  amendment  by  the  general  course  of  amendment 
now  existing,  without  the  attachment  of  the  exception :  and  in  deal- 
ing with  the  great  questions  of  public  law,  we  must  not,  as  Mirabeau 
finely  expressed  it,  lose  the  grande  morah  in  the  petite  morale^ 

The  Federal  Executive  consists  of  ministers  who  are  appointed 
by  the  Governor-General  and  are  dismissed  at  his  pleasure.  But 
no  minister  of  State  can  hold  office  for  a  longer  period  than  three 
months  unless  he  is,  or  becomes,  a  member  of  either  House  of  the 
Federal  Parliament.  Such  provisions  imply  an  intention  to  esta- 
blish responsible  government.  Time  alone  can  show  how  far 
this  intention  will  be  realized.  The  Federal  principle,  which  has 
been  expressly  embodied  in  so  many  parts  of  the  constitution,  may 
ultimately  dominate  the  executive  department  to  an  extent  in- 
compatible with  the  retention  of  responsible  government.  The 
Convention  anticipated  a  ministerial  responsibility  to  the  House 
of  Representatives.  But  the  constitution  appears  to  provide  no 
complete  security  against  a  senatorial  assertion  of  coequal  control. 
As  a  matter  of  fact,  the  Senate  can  boast  a  democratic  franchise* 
can  reject  all  money  bills^  and  can  urge  the  peculiar  character  of 
its  mission  as  a  body  specially  charged  with  the  protection  of  State 
interests.  The  procedure  in  case  of  deadlocks,  although  it  oflfers  to 
the  House  of  Representatives  an  opportunity  to  override  the  Senate 
in  matters  of  legislation,  is  too  elaborate  to  afford  an  adequate 
means  of  securing  ministerial  independence.  But  the  introduction 
of  a  system  of  dual  responsibility  would  seal  the  fate  of  responsible 
government.  Austi'alian  Cabinets  have  been  apt  to  follow  one 
another  in  rapid  succession  under  normal  conditions.  They  would 
cease  to  command  a  popular  respect  if  these  conditions  were  altered 
in  the  direction  of  an  added  instability.  Since,  then,  the  triumph 
of  Federalism  within  the  sphere  of  the  executive  is  incompatible 
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with  the  continuance  of  responsible  government,  the  question  as 
to  which  of  these  must  conquer  and  subdue  the  other  is  a  question 
of  great  practical  importance  as  well  as  of  considerable  speculative 
interest.  The  student  who  observes  the  present  drift  of  Australian 
politics  will  foresee  at  least  three  possible  developments^  which  vary 
in  their  nature  according  to  the  extent  to  which  the  Federal  prin- 
ciple receives  recognition.  In  the  first  place  that  principle  may  be 
completely  subordinated  by  the  Senate's  frank  acceptance  of  a  posi- 
tion of  inferiority  analogous  to  that  which  is  held  by  the  Canadian 
Senate — a  nominee  body  without  equality  of  State  representation. 
If  this  event  should  happen  the  result  must  be  regarded  as  a  proof 
of  the  power  of  population  as  a  great  moral  factor.  The  advantage 
in  this  respect,  as  well  as  in  the  matter  of  money  bills  and  dead- 
locks, must  always  rest  with  the  House .  of  Representatives. 
A  second,  though  very  improbable,  development  would  involve 
a  partial  triumph  of  the  Federal  principle.  We  can  easily  conceive 
the  possible  recognition  of  an  unwritten  law  that  no  Ministry  which 
holds  the  confidence  of  the  Lower  House  need  resign  unless  the 
total  number  of  its  supportei-s  in  both  Houses  numbers  less  than 
the  total  number  of  its  opponents.  A  third  possible  development 
would  involve  a  less  partial  triumph  of  the  Federal  principle.  Re- 
sponsible government  may  be  abandoned  in  favour  of  an  executive 
elected  for  a  definite  period  by  both  Houses  sitting  in  joint  session. 
It  is  indeed  far  from  improbable  that  some  such  system,  of  an 
elective  Parliamentary  Executive  will  supersede  responsibjie 
government  even  in  the  State  constitutions. 

The  provision  for  a  complete  system  of  Federal  Courts,  as  distinct 
from  State  Courts,  aflfords  a  further  proof  of  the  Federalism  of  the 
constitution.  The  subject  has  been  dwelt  upon  by  Mr.  Lefroy  ^  who 
affirms  the  superiority  of  the  Canadian  scheme  as  less  elaborate  and 
less  expensive. 

C.    The  Constitution  and  Democracy. 

If  the  Australian  Convention  displayed  a  preference  for  the  very 
qualified  unity  of  a  highly  federated  organization,  the  devotion  to 
democracy  was  more  conscious  and  was  more  often  made  the  subject 
of  complacent  eulogy. 

*  I  welcome  the  constitution  as  the  most  magnificent  institution 
into  which  the  chosen  representatives  of  a  free  and  enlightened 
people  have  ever  breathed  the  spirit  of  popular  sentiment  and  of 
national  hope.' — Mr.  Kingston. 

*  Nothing  can  be  done  under  the  constitution  which  is  contrary 
to  the  will  of  the  people/ — Sir  Edward  Braddon. 

*  Law  Quabtebly  Review,  April,  1899,  p.  164. 
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*  It  is  a  constitution  framed  for  a  free  people.' — Mr.  Barton. 

*If  ever  there  was  a  people's  constitution  it  is  this  one/ — 
Mr.  Holder  1. 

Such  expressions  find  their  justification,  or  at  least  their  explana- 
tion, in  the  constitution  of  the  Senate,  in  the  limitations  upon 
senatorial  powers,  and  in  the  express  adoption  of  the  principle  that 
political  issues  should  be  submitted  to  the  arbitrament  of  the  popular 
vote,  (i)  The  Senate  is  an  elective  body  and  its  franchise,  identical 
with  that  of  the  Lower  House,  embraces  the  principle  of  one  man 
one  vote.  (2)  The  restrictions  which  the  constitution  imposes  upon 
the  power  of  the  Senate  derive  a  democratic  significance  from  the 
fact  that  the  Senate,  although  elected  on  a  radical  franchise,  enjoys 
cei*tain  conservative  attributes  by  virtue  of  the  equality  of  State 
representation^  the  longer  tenure  of  the  senatorial  office,  and  the 
retirement  of  senators  by  rotation.  What,  then,  are  the  restrictions 
upon  the  Senate's  power  ?  They  r^fer  to  money  bills  and  to  dead- 
locks. With  respect  to  the  former,  the  Senate  may  not  originate 
appropriation  or  taxation  bills,  or  amend  taxation  bills  or  the  annual 
appropriation  bill,  or  amend  any  bill  so  as  to  increase  the  financial 
burdens  of  the  people. 

The  subject  of  deadlocks  is  dealt  with  in  a  section  of  the  consti- 
tution which  deserves  attention  from  its  gi*eat  practical  importance, 
from  the  prolonged  and  animated  consideration  which  it  received 
at  the  hands  of  the  Convention,  and  from  the  possibility  of  its 
adaptation  to  the  requirements  of  English  politics.  The  debates  on 
the  subject  would  fiU  a  volume.  The  ultimate  solution  may  best 
be  stated  in  the  language  of  the  Bill  :— 

*  If  the  House  of  Representatives  passes  any  proposed  law  and 
the  Senate  rejects  or  fails  to  pass  it,  or  passes  it  with  amendments 
to  which  the  House  of  Representatives  will  not  agree,  and  if  after, 
an  interval  of  three  montns  the  House  of  Representatives,  in  the 
same  or  the  next  session,  again  passes  the  proposed  law  with  or 
without  any  amendments  which  have  been  made,  suggested,  or 
agreed  to  by  the  Senate,  and  the  Senate  rejects  or  fails  to  pass  it,  or 
passes  it  with  amendments  to  which  the  House  of  Representatives 
will  not  agree,  the  Governor-General  may  dissolve  the  Senate  and 
the  House  of  Repesentatives  simultaneously.  But  such  dissolution 
shall  not  take  place  within  six  months  before  the  date  of  the  expiry 
of  the  House  of  Representatives  by  effluxion  of  time. 

'  If  after  such  dissolution  the  House  of  Representatives  again 
passes  the  proposed  law  with  or  without  amendments  which  have 
been  made,  suggested,  or  agreed  to  by  the  Senate,  and  the  Senate 
rejects  or  fails  to  pass  it,  or  passes  it  with  amendments  to  which  the 
House  of  Representatives  will  not  agree,  the  Governor-General 

*  Jethro  Brown  :  Why  Federate,  p.  52. 
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may  convene  a  joint  sitting  of  the  members  of  the  Senate  and  of 
the  House  of  Representatives. 

'  The  members  present  at  the  joint  sitting  may  deliberate  and 
shall  vote  together  upon  the  proposed  law  as  last  proposed  by  the 
House  of  Representatives,  and  upon  amendments,  if  any,  which 
have  been  made  therein  by  one  House  and  not  agreed  to  by  the 
other,  and  any  such  amendments  which  are  confirmed  by  an  abso- 
lute majority  of  the  total  number  of  the  members  of  the  Senate  and 
House  of  Representatives  shall  be  taken  to  have  been  carried,  and 
if  the  proposed  law  with  the  amendments,  if  any,  so  carried  is 
affirmed  by  an  absolute  majority  of  the  total  number  of  the  members 
of  the  Senate  and  House  of  Representatives,  it  shall  be  taken  to 
have  been  duly  passed  by  both  Houses  of  the  Parliament,  and  shall 
be  presented  to  the  Governor-General  for  the  Queen's  assent/ 

The  absolute  majority  which  this  section  provides  was  one  of 
those  amendments  which  the  Australian  Premiers  suggested  at 
a  conference  convened  with  the  object  of  making  the  Bill  more 
palatable  to  the  electors  of  New  South  Wales.  As  the  Bill  had  left 
the  Fedei*al  Convention,  a  proposed  law  required  the  sanction  of 
three-fifths  of  the  members  of  both  Houses  actually  present  and 
voting.  The  change  to  an  absolute  majority  of  the  total  number  of 
the  members  of  both  Houses  assumes  an  additional  significance 
from  the  fact  that  the  House  of  Representatives  is  to  be,  as  nearly  as 
practicable,  twice  as  large  as  the  Senate.  The  Premiers'  Conference 
took  a  scarcely  less  important  step  in  extending  the  principle  of 
deadlocks  to  1^  proposals  for  the  amendment  of  the  constitution. 
The  Federal  Convention,  in  defining  the  initial  procedure  for  such 
amendments,  had  required  the  approval  of  an  absolute  majority  of 
both  Houses.  Under  the  present  BiU,  the  Governor- General  may 
submit  a  proposed  law  to  the  referendum  if  it  has  twice  secured  an 
absolute  majority  of  either  House,  although  the  other  House  has  on 
each  occasion  failed  to  pass  the  proposed  law^  or  has  passed  it  with 
amendments  to  which  the  first  House  cannot  agree.  But  I  shall 
have  occasion  to  refer  again  to  this  procedure  in  discussing  the 
third  evidence  of  democratic  tendency — the  direct  reference  of 
political  questions  to  the  popular  vote. 

The  reference  of  political  questions  to  the  popular  vote  is  effected 
in  two  ways,  (i)  A  deadlock  between  the  two  Houses  in  a  matter 
of  ordinary  legislation  is  followed  by  a  double  dissolution,  and  the 
general  elections  which  ensue  must  inevitably  turn  upon  the  par- 
ticular subject  in  dispute.  (2)  In  the  case  of  amendments  of  the 
constitution  the  democratic  principle  is  carried  further  in  two 
respects.  The  proposed  law  is  expressly  referred  to  the  aye  or  no 
of  the  elector ;  and  when  the  electoral  vote  is  once  recorded  the 
matter  is  removed  from  the  sphere  of  parliamentary  control.     This 
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express  employment  of  the  referendum  as  a  constitutional  expedient 
is  a  departure  from  traditional  usage  of  such  vast  importance  that 
the  precise  conditions  of  its  application  deserve  attention.  It  is 
only  applicable  to  a  proposed  amendment  of  the  constitution  which 
has  received  the  consideration  of  both  Houses  and  bears  the  stamp 
of  their  united  approval,  or  at  least  of  the  reiterated  approval  of  the 
House  in  which  it  originated.  The  proposal  must  then  be  submitted 
to  the  popular  vote,  and  must  secure  the  approval  of  the  majority 
of  the  electors  in  the  Commonwealth,  and  of  separate  majorities  of 
electors  in  a  majority  of  the  States.  In  all  ordinary  cases  the 
proposal  is  then  ready  to  receive  the  Queen's  assent.  In  certain 
exceptional  cases,  however,  the  constitution  prescribes  an  additional 
requirement,  the  legal  validity  of  which  has  already  been  made  the 
subject  of  reference.  *  No  alteration  diminishing  the  proportionate 
representation  of  any  State  in  either  House  of  the  Parliament,  or 
the  minimum  number  of  representatives  of  a  State  in  the  House  of 
Representatives,  or  increasing,  diminishing,  or  otherwise  altering 
the  limits  of  the  State,  or  in  any  manner  affecting  the  provisions  of 
the  constitution  in  relation  thereto,  shall  become  law  unless  the 
majority  of  the  electors  voting  in  that  State  approve  the  proposed 
law; 

W.  Jethro  Bbown. 
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THE  COMMONWEALTH  OF  AUSTRALIA  BILL. 

IN  the  April  and  July  numbers  of  this  Review  Mr.  A.  H.  F. 
Lefroy  published  two  articles  on  the  Commonwealth  of  Aus- 
tralia Bill  which  add  to  the  debt  under  which  he  had  already  put 
all  students  of  colonial  institutions  by  his  work  on  the  '  Legislative 
Power  in  Canada.'  The  ground  he  covered  was  so  extensive  that 
there  could  not  but  be  some  matter  of  contention,  and  I  propose  in 
this  article  to  suggest  certain  new  readings  of  the  constitution,  and 
from  the  standpoint  of  '  the  man  on  the  spot '  to  combat  some  of 
his  political  inferences. 

In  the  first  place,  Mr.  Lefroy  finds  fault  with  the  terminology  of 
the  Bill,  and  particularly  censures  the  terms  '  Commonwealth '  and 
*  House  of  Representatives  *  (p.  157). 

(i)  The  Commonwealth, — The  Canadian  title  'Dominion'  was 
inapplicable,  because  the  union  was  to  be  of  a  kind  different  from 
the  Canadian  union.  Rightly  or  wrongly  the  title  '  Dominion  '  has 
come  to  suggest  that  prevalence  of  the  central  power  which  is  the 
mark  of  Canadian  union,  and  the  domination  of  the  Union  Govern- 
ment in  State  matters  is  the  very  thing  which  from  1890  has  been 
seen  to  be  impossible  in  Australia.  The  origin  of  the  title  '  Com- 
monwealth of  Australia '  was  I  believe  a  suggestion  of  Sir  Henry 
Parkes  in  the  Constitutional  Committee  of  the  Convention  of  189 1, 
and  was  his  tribute  of  admiration  to  Cromwell  and  the  men  of  the 
Commonwealth  period.  In  other  minds,  I  have  no  doubt,  the  title 
was  associated  with  Mr.  Bryce's  work  on  the  American  Common- 
wealth, which  in  1 89 1  was  a  comparatively  new  book.  The  dis- 
cussion in  the  Convention  as  to  the  title  of  the  Union  was  sufiicient 
to  divest  it  of  any  republican  significance. 

(a)  The  Hou9e  of  Representatives, — The  American  flavour  of  this 
name  cannot  be  denied,  but  it  is  not  altogether  new  in  Australian 
Constitutions.  Earl  Grey's  Act  of  1 850,  furnishing  constitutions  to 
all  the  Australian  Colonies,  empowered  them  to  substitute  for  the 
single-chambered  legislature  '  a  Council  and  House  of  Representa- 
tives,' or  other  separate  Houses.  None  of  them  adopted  the  name, 
but  in  New  Zealand  the  General  Assembly  does  consist  of  a  Council 
and  House  of  Representatives.  The  reasons  against  adopting  the 
name  '  House  of  Commons '  in  the  Constitution  are  good  enough. 
With  great  respect  to  Canada,  there  is  for  us  one  House  of  Com- 
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mons  and  one  only ;  you  cannot  translate  the  thing  or  its  tradi- 
tions, and  the  name  alone  is  in  Canada  or  Australia  meaningless 
or  misleading.  If  we  look  to  history,  we  find  that  it  is  the  Senate 
rather  than  the  House  of  Representatives  which  recalls  the  Com- 
munitas  Communitatum,  the  assembly  of  the  organized  political 
communities.  If  we  look  to  practical  politics,  we  see  that  the 
Lower  House  cannot  claim  in  relation  to  an  elected  Upper  House 
the  same  supremacy  which  the  Lower  House  claims  in  England  and 
in  Canada.  Whether  responsibility  in  any  sort  to  two  authorities 
is  a  practicable  form  of  government  Australian  experience  will 
show.  On  the  one  hand,  Dr.  Heam  held  a  strong  opinion  that  even 
in  England  the  Ministry  owed  some  responsibility  to  the  Lords ;  on 
the  other,  the  dual  responsibility  to  two  sections  in  one  Chamber 
brought  the  Canadian  Constitution  of  1841  to  deadlock.  In  any 
case,  the  Australians  have  done  wisely  to  provide  in  advance 
machinery  for  opening  the  road  should  deadlocks  come  to  pass. 

The  Govemor-GeneraL — Mr.  Lefroy  (p.  283)  expresses  the  opinion 
that  the  limitation  of  powers  by  section  2  to  such  '  powers  and 
functions  of  the  Queen  as  Her  Majesty  may  be  pleased  to  assign '  to 
the  Governor-General,  disposes  of  the  doctrine  of  implied  powers  as 
iar  as  that  officer  is  concerned.  That  doctrine  is  that  a  Governor 
has  viriute  officii  all  the  prerogatives  of  the  Crown  incident  to  the 
government  of  a  colony ;  and  while  it  has  long  been  known  to  be 
inapplicable  to  colonial  governors  generally,  it  has  been  asserted, 
as  Mr.  Lefroy  states,  in  Canada  and  Australia  that  the  grant  of 
responsible  government  clothes  the  Governor  with  the  full  powers 
of  the  prerogative. 

So  far  as  the  prerogatives  incident  to  legislation  are  concerned 
no  difficulty  has  been  experienced,  as  the  constitutional  in- 
struments are  sufficiently  clear  and  confer  ample  powers;  the 
difficulty  has  been  experienced  in  regard  to  executive  powers  re- 
siding in  the  Crown  but  not  expressly  conferred  upon  the  Governor 
in  the  Lettei*s  Patent  creating  his  office,  or  in  his  commission  or 
instructions. 

This  being  the  position,  it  is^  I  thinks  more  than  doubtful 
whether  section  2  touches  the  question  at  all.  The  Constitution  is 
divided  into  chapters.  Chapter  I  deals  with  the  Parliament; 
Chapter  11  with  the  Executive  Government.  In  Chapter  I,  §  i 
provides  that — 

*  The  legislative  power  shall  be  vested  in  a  Federal  Parliament, 
which  sh^l  consist  of  the  Queen^  a  Senate,  and  a  House  of  Repre- 
sentatives.' 

Section  2  is  the  section  relied  on  by  Mr.  Lefroy.  It  provides 
that— 
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*A  Governor-General  appointed  by  the  Queen  shall  be  Her 
Majesty's  representative  in  the  Commonwealth,  and  shall  have  and 
may  exercise  in  the  Commonwealth  during  Her  Majesty's  pleasure, 
but  subject  to  this  Constitution,  such  powers  and  functions  of  the 
Queen  as  Her  Majesty  may  be  pleased  to  assign  to  him.' 

This  seems  to  refer  exclusively  to  the  legislative  power,  and 
leaves  the  executive  power  untouched.  Executive  power  is 
governed  by  section  61,  and  is  in  the  very  ample  terms  quoted  by 
Mr.  Lefroy : — '  The  Executive  power  of  the  Commonwealth  is  vested 
in  the  Queen,  and  is  exercisable  by  the  Governor-General  as  the 
Queen's  representative,  and  extends  to  the  execution  and  mainten- 
ance of  this  Constitution,  and  of  the  laws  of  the  Commonwealth.' 
The  question  might  still  arise  whether,  without  any  enactment  of 
the  Commonwealth  Parliament  and  without  express  grant  from 
the  Crown^  the  Governor-General  might  exercise  in  federal  matters 
such  prerogatives  as  the  Crown  may  possess.  Of  course  we  have 
every  reason,  from  the  repeated  declarations  as  to  the  character  of 
a  Governor's  authority,  to  believe  that  he  could  not ;  but  the  Con- 
stitution does  not  appear  to  indicate  any  thing  one  way  or  the 
other. 

If,  however,  Mr.  Lefroy's  view  is  correct,  and  section  2  does  define 
genei*ally  the  position  of  the  Governor- General,  the  section  may 
raise  more  difficulties  than  it  settles.  For  the  Governor-General  is 
described  as  *  Her  Majesty's  representative  in  the  Commonwealth,' 
and  the  same  term  is  used  in  sections  61  and  68,  which  vests  in 
him  the  command-in-chief  of  the  naval  and  military  forces  of  the 
Commonwealth.  I  am  not  aware  of  any  Statute,  Letters  Patent, 
or  Commission,  which  describes  a  Colonial  Governor  in  such 
terms.  It  is  true  that  sometimes  text-book  writers  and  judges 
do  so  refer  to  him;  but  more  than  once  the  Judicial  Committee  (in 
Cameron  v.  Kyie^  3  Knapp,  332,  and  Hill  v.  Bi^^e,  3  Moore,  P.  C.  476) 
have  used  the  term  *the  representative  of  the  Queen '  as  descriptive 
of  a  Viceroy  who  is  by  this  description  distinguished  from  a 
Governor  who  is  *  an  officer  merely  with  a  limited  authority  from 
the  Crown.*  Officially,  a  Governor  is  *  the  officer  administering  the 
government'  The  Lord-Lieutenant  of  Ireland  and  the  Governor- 
General  of  India  have  an  exceptional  status.  Each  of  them  has 
been  described  as  a  Viceroy  in  more  than  popular  language.  The 
Lord-Lieutenant  of  Ireland  represents  his  Sovereign,  and  holds  the 
royal  power  by  delegation  in  that  •  distinct  dominion ' ;  like  the 
Crown  itself,  he  dispenses  honours ;  the  Irish  Coui-ts  have  declared 
him  to  be  exempt  during  his  term  of  office  from  all  actions  at  law 
in  respect  of  his  political  acts,  and  have  held  language  clearly 
indicating  that  the  exemption  is  not  confined  to  political  acts 
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(Napper  Tandy's  case,  27  St.  Tr.  at  1262).  The  Governor-General  of 
India  has  been  officially  described  since  Canning's  time  as  '  Viceroy 
and  Governor-General,'  though  the  Royal  Warrant  of  appointment 
does  not  use  the  term  Viceroy.  If  the  Governor-General  of  Australia 
is  to  be  by  statute  ^  Her  Majesty's  representative  in  the  Common- 
wealth/ as  distinguished  from  the  agent  of  the  Crown  for  the  pur- 
poses of  legislation  and  executive  government,  his  status  appears  to 
be  raised  above  that  of  a  Colonial  Governor ;  he  will  be  to  other 
Governors  what  an  Ambassador  is  to  the  other  classes  of  diplomatic 
agents.  Though  his  powers  and  functions  may  be  limited  to  such 
'  as  Her  Majesty  shall  be  pleased  to  assign  to  him/  there  are  still 
prerogatives  which  are  not  connected  with  legislative  or  executive 
authority  which  may  belong  to  him. 

The  Legislative  Powers. 

Svljects  of  Legislation^ — Mr.  Lefroy  speaks  of  the  extra-territorial 
powers  as  *  marking  a  new  departure,  for  they  clearly  invade 
what  has  hitherto  been  deemed  the  Imperial  area  of  power  as 
distinguished  from  that  of  even  self-governing  colonies '  (§  288-9). 
Two  of  the  powers  he  instances  have  however  been  possessed  by  the 
Federal  Council  of  Australasia  since  1885 — 'fisheries  in  Australasian 
waters  beyond  territorial  limits/  and  *  relations  with  the  islands  of 
the  Pacific'  The  Federal  Council  has  exercised  its  powers  to  regu- 
late the  pearl,  shell,  and  b^he-de-mer  fisheries  in  Australian  waters 
adjacent  to  the  colonies  of  Queensland  (51  Vict.  No.  i)  and  Western 
Australia  (52  Vict.  No.  i).  In  each  case  a  schedule  to  the  Act  sets 
out  what  are  to  be  deemed  Australian  waters  under  the  Act,  and 
it  is  provided  that  the  Act  shall  apply  only  to  British  ships  and 
to  boats  attached  to  British  ships,  a  limitation  overlooked  by  the 
United  States  when  they  invoked  these  Acts  in  support  of  their 
claims  to  regulate  the  seal  fisheries  in  the  Behring  Sea. 

Colonial  powers  are  by  no  means  necessarily  restricted  to  the 
three-mile  limit.  For  instance,  the  Bay  of  Conception  is  by 
statute  part  of  the  colony  of  Newfoundland,  and  the  extent  of  the 
legislative  power  of  that  colony  was  strikingly  exemplified  in  the 
Direct  U,  8,  Cable  Co.  v.  Anglo- American  Telegraph  Co,^  2  App.  Cas. 
394.  Colonies,  too,  may  exercise  governing  powers  over  other 
dominions  of  the  Crown ;  indeed  for  many  years  the  regular  form 
of  a  Governor's  Commission  has  been  Governor  of  the  Colony  of 

and  its  dependencies.     An  illustration  of  the  relation  of  a 

self-governing  colony  to  its  dependency  may  be  found  in  the  case 
of  Queensland  and  British  New  Guinea.  The  Administrator  of 
British  New  Guinea  in  the  exercise  of  his  legislative  and  adminis- 
trative powers  is  to  be  guided  by  the  Governor  of  Queensland, 
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who  is  directed  to  consult  his  Executive  Council  in  all  matters 
relating  to  British  New  Quinea  as  he  does  in  Queensland  affairs. 
The  Administrator  submits  his  estimates  to  the  Oovemor  of 
Queensland,  and  his  accounts  are  audited  by  Queensland  officers ; 
and  the  Supreme  Court  of  Queensland  is  the  court  of  appeal  for 
New  Quinea.  It  is  probable  that  the  Commonwealth  of  Australia 
will  claim  that  the  Governor-General  shaD  have  the  powers  which 
are  now  possessed  by  the  High  Commissioners  of  the  Pacific,  and  shall 
exercise  them  on  the  advice  of  his  Executive  Council.  There  will 
be  no  power  in  the  Commonwealth  Parliament  to  legislate /or  any 
place  outside  the  Commonwealth,  unless  such  place  is  surrendered 
by  any  State,  or  is  placed  by  the  Crown  under  the  authority  of 
the  Commonwealth  (§  122)*  The  power  to  legislate  on  *  external 
affairs'  is  a  somewhat  dark  one,  especially  as  the  principal  'ex- 
ternal' matters  over  which  control  is  desired  are  enumerate<^  e.g. 
immigration  of  aliens,  naturalization,  the  influx  of  criminals,  &c. 
One  useful  purpose  the  power  may  serve.  As  Mr.  Lefroy  has  shown 
in  his  '  Legislative  Power  in  Canada/  there  is  much  doubt  as  to 
the  meaning  of  the  power  to  legislate  for  a  colony.  Does  that 
mean  merely  that  a  colonial  law  is  not  entitled  to  enforcement  (as 
distinguished  from  recognition)  in  other  parts  of  the  Queen's 
dominions,  or  does  the  limitation  operate  locally  as  well  as  ex- 
territorially,  and  require  the  Courts  of  the  Colony  itself  to  deter- 
mine whether  the  Act  exceeds  the  bounds  of  a  local  and  territorial 
legislature?  Very  different  opinions  have  been  held  in  the 
colonies,  and  it  is  not  certain  that  the  decisious  of  the  Judicial 
Committee  in  Ashbury  v.  EUu  [1893]  A.  C.  339,  and  Macleod 
V.  Reff.  [1891]  A.  C.  455,  are  quite  consistent.  The  power  of 
the  Commonwealth  Parliament  to  make  laws  on  '  external  affaii-s ' 
should,  it  is  conceived,  establish  the  doctrine  that  in  the  Courts 
of  the  Commonwealth  Commonwealth  laws,  like  Acts  of  the 
Imperial  Parliament,  cannot  be  impugned  on  the  ground  that  they 
reach  beyond  local  affairs ;  in  other  words,  the  rule  against  laws 
'intended  to  operate  exterritorially '  will  within  the  Common- 
wealth be  a  rule  of  construction  only,  and  not  a  rule  in  restraint 
of  power. 

There  is  one  power  conferred  upon  the  Commonwealth  Parlia- 
ment to  which  Mr.  Lefroy  does  not  allude,  but  which  seems  to  me 
more  far-reaching  and  perhaps  more  dangerous  than  those  which 
are  merely  concerned  with  external  affairs.  The  38th  Article  of 
legislation  includes  the  power  to  'exercise  within  the  Common- 
wealth, at  the  request  or  with  the  concurrence  of  the  Parliaments 
of  all  the  States  concerned,  any  power  which  can  at  the  establish- 
ment of  this  Constitution  be  exercised  only  by  the  Parliament  of  the 
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United  Kingdom  or  by  the  Federal  Council  of  Australasia/  This 
article  may  lead  to  serious  trouble.  Claims  to  legislative  inde- 
pendence have  been  founded  on  lighter  grounds  than  this  ;  and,  as 
Mr.  Lefroy  points  out,  the  theoretical  power  of  the  Imperial  Parlia- 
ment to  recall  constitutional  powers  is  not  one  of  great  practical 
value.  Under  this  ai*ticle  it  would  seem  that  the  Commonwealth 
Parliament  might,  at  the  request  of  a  State  Parliament,  repeal  any 
Act  of  the  Imperial  Parliament  applicable  in  the  colony ;  in  other 
words,  the  Commonwealth  and  State  Parliaments,  acting  together, 
might  nullify  Imperial  legislation.  Here,  if  anywhere,  the  Imperial 
Pax liament  may  in  the  future  be  said  to  have  intended  to  divest 
itself  of  authority.  It  is  not  enough  that  we  may  be  able  to  show 
by  abstract  reasoning  that  this  is  not  or  could  not  be  the  case. 

It  has  been  well  said  that  a  law  should  be  so  drawn  not  merely 
that  it  may  be  understood  by  those  who  read  it  in  good  faith,  but 
that  it  should  be  impossible  to  misunderstand  it,  or  even  to 
pretend  to  misunderstand  it. 

I  am  not  sure  that  I  apprehend  that  part  of  Mr.  Lefroy's 
argument  which  turns  on  the  meaning  of  an  'exclusive  power* 
(p.  290).  In  Canada,  it  is  true,  the  powers  both  of  the  Dominion 
Parliament  and  the  Provincial  Legislatures  are  in  their  respective 
spheres  expressed  to  be  'exclusive';  but  in  the  Australian  con- 
stitution, following  the  American,  we  do  not  use  the  term  '  exclu- 
sive,' exceptii^  in  respect  to  powers  which  are  not  amongst  those 
he  discusses  (§  52). 

Cofisiitutional  Limitations. — ^I  now  turn  to  a  matter  which  is 
one  of  political  inference  rather  than  juridical  interpretation. 
Mr.  Lefroy  sees  (pp.  285,  286,  291,  &c.)  in  the  restrictions  upon  the 
power  of  Parliament  that  distrust  of  legislatures  which  is  charac- 
teristic of  America  but  is  absent  from  the  Canadian  Constitutions, 
based  as  it  is  upon  the  plenary  power  of  the  Imperial  Parliament. 
I  believe  that  whatever  the  future  may  bring  forth,  Australian 
institutions  do  not  as  yet  betray  any  of  the  distrust  which  is  shown 
in  the  United  States  Constitution,  and  increasingly  in  the  Con- 
stitutions of  the  States  in  America ;  and  with  all  respect,  I  think 
Mr.  Lefroy  has  misread  the  signs.  Bestrictions  upon  the  power  of 
the  Commonwealth  Parliament  we  certainly  do  find,  but  no  more 
than  are  to  be  accounted  for  by  the  fact  that  the  Constitution  is 
a  federal  pact.  As  Professor  Dicey  says,  *  the  foundations  of 
Federal  State  are  a  complicated  contract';  and  the  inference  of 
trust  or  distrust  in  government  to  be  drawn  from  restrictions  turns 
on  this — Are  the  restrictions  to  be  accounted  for  by  the  fact  that 
this  is  a  contractual  union,  or  are  they  restrictive  of  government 
iri'espective  altogether  of  the  nature  of  the  political  organism? 
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I  think  that  the  restrictions  ai'e,  with  one  or  two  unimpoi'tant 
exceptions,  of  the  first  class. 

I  will  grant  at  once  that  the  prohibition  of  laws  imposing 
religions  tests  or  disabilities,  and  the  provision  requiring  that 
offenders  against  Commonwealth  law  shall  on  indictment  be  tried 
by  jury,  and  in  the  State  where  the  offence  was  committed,  support 
his  case.  But  the  other  limitations  to  which  he  calls  attention,  in 
trade y  m  finance,  and  in  defining  the  exercise  of  certain  functions  by 
the  two  Houses  of  Parliament,  are  no  more  than  are  required  to 
secure  the  attainment  of  the  objects  of  the  union. 

The  principal  purpose  of  the  union  is  freedom  of  trade  amongst 
the  States,  and  accordingly  freedom  is  established  by  the  Con- 
stitution ;  Parliament  is  to  have  power  to  regulate  trade  under  that 
governing  principle ;  and,  for  better  secuiity,  Commonwealth  and 
State  Parliaments  are  forbidden  to  do  anything  in  derogation  of 
freedom.  In  matters  of  finance,  the  adjustment  of  obligations 
between  the  parties  was  in  Canada  and  Australia  alike  the  principal 
practical  difficulty  in  effecting  union  ;  and  common  prudence  would 
insist  upon  securities  against  the  diversion  of  the  assets  of  one 
State  to  meet  the  burdens  of  another,  and  for  equality  of  treat- 
ment. Here  of  course  each  Colony  was  concerned  to  make  the  best 
bargain  it  could ;  and  it  would  be  reasonable  that  the  financial 
arrangements  should  be  protected  from  alteration,  not  merely  by 
Parliament,  but  by  the  Commonwealth  itself.  This,  in  fact,  is  what 
is  done  in  Canada,  where  the  Dominion  contribution  to  the  provinces 
is  unalterable  save  by  the  Imperial  Parliament.  But  in  Australia 
the  Commonwealth  Parliament  has  a  freedom  of  action  which  is 
remarkable.  For  section  87,  providing  for  the  return  to  the  States 
of  three-fourths  of  the  revenue  raised  from  customs  and  excise, 
which  Mr.  Lefroy  (p.  291)  regards  as  fettering  the  power  of 
Parliament  and  indicative  of  distrust,  is  limited  to  a  period  of 
ten  years ;  and  by  section  94, '  after  five  years  from  the  imposition 
of  uniform  duties  of  customs,  the  Parliament  may  provide  on  such 
basis  as  it  deems  fair  for  the  monthly  payment  to  the  several  States 
of  all  surplus  revenue  of  the  Commonwealth.* 

Mr.  Lefroy  (p.  285)  calls  special  attention  to  the  teims  in  which 
the  powers  of  direct  taxation  are  conferred  upon  the  Parliament,  as 
illustrating  the  intention  of  the  Constitution  to  control  legislative 
discretion.  The  history  of  that  very  power  illustrates  in  the  best 
possible  way  my  criticism  that  such  restrictions  are — unlike  so 
many  constitutional  limitations  in  America — imposed  merely  for 
federal  and  not  for  national  purposes,  as  part  of  the  bargain 
between  the  States,  and  not  for  the  protection  of  the  citizen  against 
the  Government.    The  power  in  question  is  to  make  laws  with 
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respect  to  taxation,  '  but  so  as  not  to  discriminate  between  States 
or  parts  of  States.'  Mr.  Lefroy  compares  this  with  the  provision  in 
the  United  States  Constitution  relating  to  duties,  customs  and 
excise,  and  declaring  that  they  shall  be  uniform  throughout  the 
United  States ;  and,  as  a  matter  of  fact,  the  power  in  the  earlier 
drafts  was  in  the  same  terms  as  are  in  the  United  States  Con- 
stitution. But  it  was  pointed  out  that '  uniform  throughout  the 
Commonwealth '  was  more  than  a  geographical  limitation,  that  it 
did  more  than  protect  the  States  against  discrimination,  and 
required  that  individuals  should  be  taxed  on  the  same  basis,  so  that 
probably  Parliament  would  be  prevented  from  imposing  a  gi*aduated 
system  of  taxation  (see  the  Income  Tax  Case — Pollock  v.  Farmers* 
Loan  and  Trust  Company,  157  U.  S.  p.  429).  The  restriction  went 
beyond  what  federalism  required,  and  it  was  accordingly  altered 
into  the  form  in  which  it  at  present  stands. 

The  provisions  of  the  Constitution  requiring  that  separate 
taxation  proposals  should  be  presented  in  separate  bills,  and  that 
bills  appropriating  revenue  should  be  separated  from  taxation  bills, 
are  equally  to  bo  attributed  to  the  federal  character  of  the  instru- 
ment. They  are  intended  merely  to  secure  that  the  Senate,  the 
House  of  the  States,  shall  be  free  to  exercise  its  power  of  rejecting 
any  financial  proposal  without  fear  of  *  tacking'  by  the  Lower 
House. 

In  the  Federal  Constitution,  safeguards  are  set  up  for  the  pro- 
tection of  the  States  where  it  is  thought  likely  that  they  may  be 
attacked.  Certainly  the  Canadian  Constitution  is  no  exception  to 
the  rule.  In  all  its  essential  points  it  is  under  the  guarantee  of 
the  Imperial  Parliament,  by  whom  alone  it  can  be  altered.  The 
rights  of  nationalities  ai'e  guarded  in  the  B.  N.  A.  Act,  1867,  by  the 
provision  of  section  133,  that  either  the  French  or  English  language 
may  be  used  in  the  Legislature  and  in  judicial  proceedings, 
and  that  Acts  of  the  Dominion  Parliament  and  the  Legislature  of 
Quebec  shall  be  printed  in  both  languages.  The  rights  of  religions 
in  matters  of  education  are  protected  by  the  elaborate  provisions 
of  section  93 ;  while  State  rights  and  professional  rights  are  alike 
respected  in  sections  97  and  98,  under  which  the  judges  in  each 
province  are  to  be  appointed  from  the  bar  of  that  province. 

Finally,  it  must  be  observed  that  for  signs  of  distrust  we  should 
look  to  the  restrictions  upon  State  Legislatures  as  well  as  to  those 
on  the  Central  Legislature.  In  Canada  such  distrust  was  mani- 
fested by  the  fundamental  provision  that  the  Provincial  Legis- 
latures should  be  entrusted  only  with  specific  matters,  and  should 
even  in  those  matters  be  subject  to  Dominion  control.  In  the 
United  States  the  State  Legislatures  are  limited  in  every  direction 
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by  the  United  States  Constitution  and  the  State  Constitution.  In 
Australia  the  State  Parliament  will  enjoy  a  fullness  of  legislative 
power  unknown  in  either  the  United  States  or  Canada.  It  has 
the  residuary  power,  and  it  is  subject  to  no  control  from  the 
Commonwealth  authorities. 

Privilege  of  Parliament — Mr.  Lefroy  incidentally  mentions  (p.  284) 
that  the  restriction  on  the  power  of  the  Canadian  Legislature 
to  define  its  own  privileges  has  never  been  satisfactorily  explained. 
The  restriction  in  the  B.  N.  A.  Act,  1867,  §  18,  no  doubt  comes 
fix)m  the  Victorian  Constitution  Act  of  1 855,  §  36  of  which  contains 
a  proviso  that  '  no  such  privileges,  immunities  or  powers  shall 
exceed  those  now  held,  enjoyed  and  exercised  by  the  Commons 
House  of  Parliament,  or  the  members  thereof.'  The  substance  of 
that  restriction  is  contained  in  the  Draft  Bill  of  the  Legislative 
Council  of  Victoria,  by  which  it  was  provided  that  *  all  the  privi- 
leges, immunities  and  powers  now  held,  enjoyed  and  exercised,'  &c, 
should  be  enjoyed  by  the  Legislative  Council  and  Assembly  in 
Victoria  and  their  members.  The  South  Australian  Act  of  1855-6 
copied  the  Victorian  section ;  and  just  as  the  Australian  Consti- 
tutions of  1855  borrowed  in  many  respects  from  the  Canadian 
Constitution  of  1841,  it  is  reasonable  to  suppose  that  the  framers 
of  the  Act  of  1867  turned  to  the  Australian  Constitutions.  As 
I  have  been  speaking  in  this  article  of  distrust  of  Legislatures, 
I  may  observe  here  that  the  one  power  of  the  Legislatures  which 
does  appear  to  arouse  some  popular  dislike  in  Australia  is  their 
privilege. 

W.  Harbison  Moobe. 
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THE  HISTORY  OF  THE  PATENT  SYSTEM  UNDER  THE 
PREROGATIVE  AND  AT  COMMON  LAW. 

A  Sequel. 

WITH  the  present  essay  the  tale  of  the  Elizabethan  monopoly 
patents  is  resumed  and  completed.  Apart  from  their  indus- 
trial value,  a  twofold  interest  attaches  to  these  grants.  In  the  first 
place,  so  £ar  as  this  country  is  concerned,  they  are  indubitably 
primae  impressionism  for  no  such  licences  are  recorded  on  the  Patent 
Rolls  of  an  earlier  age.  In  the  second  place,  the  general  policy  of 
the  monopolies  is  found  to  conform  strictly  to  the  type  i-ecognized 
as  admissible  by  the  common  law,  of  which  the  Statute  of  Monopo- 
lies conveys  a  condensed  and  imperfect  summary.  In  other  words, 
the  effect  of  the  statute  is  essentially  to  confirm  the  practice  of  the 
Crown  during  the  period  a.d.  1561-1603. 

In  a  former  article  we  endeavoured  to  establish  a  connexion 
between  the  mediaeval  policy  of  the  encouragement  of  new  indus- 
tries and  these  early  grants  of  Elizabeth.  To  this  analysis  we  have 
now  to  add  that  the  monopoly  clauses,  by  which  the  latter  system 
is  distinguished  from  its  forerunner,  appear  to.  have  been  borrowed 
from  continental  precedents,  where  the  industrial  privileges  fol- 
lowed close  upon  the  heels  of  the  printer's  copyrights*.  Unlike 
the  continental  system,  however,  the  Elizabethan  monopolies  are 
broadly  based  upon  considerations  of  the  value  of  industry  to  the 
realm. 

To  qualify  for  this  privilege  the  applicant  undertakes  to  intro- 
duce at  his  own  cost  a  new  manufacture,  the  knowledge  of  which 
he  has  attained  either  by  the  procurement  of  foreign  workmen,  by 
travel,  or  by  experimental  research.  The  grants  here  chronicled 
have  been  annotated  chiefly  from  the  standpoint  of  their  constitu- 
tional merits.  The  motives  moving  the  Crown,  the  rents  reserved, 
the  powers  conveyed  to  the  grantee,  and  the  history  of  the  use  and 
abuse  of  these  powers  are  briefly  set  forth.  For  convenience  of 
reference  and  for  statistical  purposes,  patents  of  reissue  have  been 
treated  under  the  date  of  the  original  grants  and  are  counted  as 
forming  a  single  grant. 

'  The  earliest  industrial  monopolies  are  to  be  found  in  Venice  circa  1500.  The 
system  was  carried  thence  by  refugees  from  that  state  to  the  Netherlands  and 
England. 
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No.  XXTTT.  1568.  Oct.  14.  Grant  to  Peter  Backe  to  collect 
madder  in  Ireland  and  dye  skins  of  animals  [for  21 
years}. 

Backe  was  a  native  of  Brabant — a  province  noted  for  its  dyers.  The 
English  dyers,  on  the  other  hand,  bore  an  evil  reputation.  '  No  man  almost 
wyll  meddle  with  any  colours  of  cloth  touching  wodde  and  mader,  unlesse  it 
b^e  the  name  of  French  and  Flaunders  dyes,  for  reason  of  the  deceits 
practised  by  the  English  and  the  ignorance  of  the  principles  of  their  craft ' 
(Camden  Miscellany).  The  grant  (which  should  have  been  included  in 
the  list  of  grants  a.d.  1561-70')  covers  all  parts  of  Ireland,  with  special 
reference  to  specified  counties.  Infringement  is  punishable  by  one  years 
imprisonment.     Probably  the  first  Irish  monopoly  grant. 

No.  XXIV.  1 57 1.  July  5.  Grant  to  Sir  Thos.  Qoldinge  for  an 
engine  for  land  drainage  and  water  supply  [for  20 
years]. 

The  grant  recites  the  condition  of  the  lowlands  and  the  need  of  a  proper 
system  of  water  supply  for  municipal  and  industrial  purposes.  The  engines, 
once  erected,  will  continue  working  without  men's  labour.  The  grant  is 
void  if  the  engine  be  not  erected  within  two  years  or  fails  to  work  efficiently 
as  set  forth.  The  petition  appears  in  S.  P.  Dom.  vol.  127,  under  the  incor- 
rect date  1578. 

No.  XXV.  1571.  July  30.  Grant  to  Rd.  Mathewe  to  make 
*  Turkye  haftes '  for  knives,  &c.  [for  6  years]. 

The  grantee  obtained  his  information  by  residence  abroad.  The  patent 
was  contested  successfully  by  the  London  cutlers  {Bfatthey'a  case),  appa- 
rently on  the  ground  of '  general  inconvenience '  of  patents  of  improvements 
in  an  existing  trade.  The  text  and  history  of  the  grant  will  be  found  in 
Edmunds,  2nd  ed.,  p.  885. 

No.  XXVI.  J  571.  Sept.  I.  Grant  to  Rd.  Dyer  to  make  earthen 
pots  to  bold  fire  for  seething  meat  [for  7  years]. 

According  to  Howes  the  grantee  learned  the  art  of  making  'earthen 
furnaces,  firepots,  and  ovens  transportable '  when  a  prisoner  of  the  Spaniards 
(Portuguese )).  The  grant  covers  London  and  a  three-mile  radius.  The 
industry  was  carried  on  *  at  London  without  Moorgate,'  and  the  patent  was 
extended  for  seven  years  on  January  28,  1579. 

No.  XXVn.  1573.  June  13.  Grant  to  John  Payne  for  mills 
for  grinding  com  [for  21  years]. 

The  grant  is  for  modified  forms  of  hand  and  treadmills,  examples  of  which 
had  already  been  erected  at  Glastonbury.  The  petition  addressed  to  Burgh- 
ley  with  *  a  plat  of  my  worke,  the  fyrst  I  ever  made,'  is  preserved  in  the 
Lansd.  MSS.  Prior  rights  of  millowners  reserved.  This  is  undoubtedly 
a  native  invention  of  considerable  merit.  As  in  some  other  cases,  protection 
is  sought  in  view  of  threatened  unauthorized  imitation  of  the  invention. 

^  Law  Quabterly  Rbvuw,  xii|  pp.  145-150* 
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No,  XXVIII.  1573.  July  8.  Grant  to  John  Synertson  to  put  in 
practice  an  inBtrument  for  land  drainage,  and  for  the 
stopping  of  breaches  in  dams  [for  lo  years]. 

The  grantee  is  described  as  of  Amsterdam,  stranger.  Prior  rights  are 
reserved,  and  a  term  of  two  years  assigned  for  introducing  the  industry. 

No.  XXIX.  1573.  Oct.  2%.  Grant  to  Bd.  Candish  for  an  engine 
for  draining  coal  and  iron  mines  [for  20  years]. 

The  grant  covers  all  engines  invented  or  to  be  invented  by  the  grantee 
within  this  term,  and  extends  to  eight  counties.  Prior  rights  are  reserved, 
but  no  term  is  fixed  for  working,  owing  probably  to  the  invention  being  in 
the  experimental  stage. 

No.  XXX.      1574.     April  3.     Licence  to  John  Collyns  to  make 

*  brode  clothes  called  Mildemix  and  Polledavies '  [for 
ai  years]. 

The  subject  of  the  grant  is  the  manufacture  of  sailcloths,  hitherto 
brought  from  France.  The  grant  recites  that  the  art  had  been  introduced 
and  apprentices  educated  therein,  and  proceeds  to  confine  the  trade  to 
Ipswich  and  Woodbridge  under  the  supervision  of  the  patentee.  On 
February  5,  1590,  the  grant  was  reissued  to  John  and  Rd.  Collyns  for 
twenty-one  years.  Gf.  also  Statute  i  Jac.  I,  cap.  24,  where  the  above  state- 
ments are  confirmed. 

No.  XXXI.  1574.  Aug.  27.  Grant  to  Jeremy  Nenner  and  George 
Zolcher  for  a  method  of  sparing  fuel  [for  7  years] 
(Latin). 

The  grantees  are  bound  to  erect  within  one  year  a  trial  installation  and 
to  prove  its  efficacy.  The  invention  appears  to  relate  to  a  method  of 
domestic  heating  by  a  system  of  flues  connected  with  a  central  furnace,  and 
to  have  been  adopted  in  practice  by  brewers  and  others  (Acts  of  the  Privy 
Council,  April  27,  1578). 

No.  XXXn.  1574.  Dec.  13.  Grant  to  James  Verselyn  for  making 
drinking  glasses  [for  21  years]. 

The  grant  is  made  on  the  strength  of  works  already  erected  at  Crutched 
Friars,  and  aimed  at  superseding  the  trade  in  Italian  glasses.  Importation 
of  foreign  glass  is  prohibited,  and  the  relations  between  the  retail  trade  and 
the  grantee  regulated.  In  1592  Verselyn  surrendered  the  grant  in  favour  of 
Sir  Jerome  Bowes,  to  whom  a  patent  of  twelve  years  was  issued.  Under 
this  grant  a  rent  of  100  marks  is  reserved  to  the  Crown.  For  the  further 
history  and  text  of  the  grant  cf.  Antiquary,  March,  1895,  et  seq.,  where  the 
story  of  the  grant  is  traced  down  to  the  final  reissue  to  Mansel. 

No.  XXXin.  1575.  Feb.  14.  Grant  to  Sir  Thos.  Smythe,  the 
Earl  of  Leicester,  Lord  Burghley,  and  others  of  the 

*  Society  of  the  New  Art,'  and  to  their  successors. 

Strype's  Life  of  Smythe  contains  an  account  of  this  extraordinary 
undertaking,  which  was  for  the  transmutation  of  iron  into  copper,  and  of 
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lead  and  antimony  into  quicksilver.  After  several  failures  at  Winchelsea, 
further  attempts  were  made  at  Anglesea,  where  possibly  some  success  was 
met  with  by  the  deposition  of  copper  on  iron  rods  laid  in  the  copper-bearing 
waters  of  the  district  The  grant,  or  charter  of  incorporation,  which  is  based 
on  the  invention  of  one  Wm.  Medley^  illustrates  the  state  of  the  native 
metaUurgical  science  at  the  period. 

No.  XXXIV.  1577.  June  8.  Grant  to  Wm.  Wade  and  Henry 
Mekyns,  alias  Pope,  for  making  sulphur,  brimstone, 
and  oils  [for  30  years]. 

A  reissue  of  grant  XI.  Wm.  Wade  succeeds  to  the  rights  of  the  late 
Armigil  Wade  and  introduces  Mekyns,  a  London  jeweller,  as  a  capitalist 
prepared  to  spend  large  sums  in  extending  the  industries.  By  this  grant  it 
is  proposed  to  substitute  the  use  of  vegetable  oils  extracted  by  the  patentees 
for  train  or  whale  oil  in  soap-making  and  dressing  cloth.  The  use  of 
fish  oil  in  the  soap  manufacture  was  prohibited  in  the  following  year  (Acts 
of  the  Privy  Council,  1578).  There  is  a  proviso  that  the  quantities  of  rape 
and  other  oils  made  under  the  grant  shall  not  be  below  that  of  the  train 
oil  entered  in  the  London  Customs'  books  during  the  last  three  years.  With 
regard  to  the  extraction  of  sulphur  &om  mineral  sulphides  the  Crown  secures 
a  rebate  of  one-twelfth  below  market  prices.  Note  generally  that  thia 
and  other  patents  of  reissue  are  open  to  objection  on  the  ground  of  the 
'  unreasonable'  extension  of  their  term  and  the  undue  enlargement  of  powers 
conveyed  in  the  original  grant. 

No.  XXXV.  1578.  Jan.  24.  Grant  to  Peter  Morris  for  engines 
for  water-raising  [for  ai  years]. 

The  text  and  history  of  this  important  grant  will  be  found  in  Antiquary, 
Aug.-Sept.  1895.  The  patentee  was  of  Dutch  extraction.  The  grant 
reserves  prior  rights  and  fixes  three  years  for  the  introduction  of  the  inven- 
tion, which  comprised  the  first  application  of  the  force-pump  to  water- 
raising  in  this  country,  and  led  almost  immediately  to  the  introduction  of 
the  manual  fire  engine.  On  the  continent  the  application  of  the  force-pump 
was  well  known  at  this  period. 

No.  XXX VL  1582.  June  26.  Grant  to  Rd.  Spence  to  make 
white  salt  [for  20  years]. 

The  patentee  undertakes  to  introduce  the  industry  and  to  supply  a  better 
salt  at  cheaper  rates.  Two  years  are  fixed  for  this  purpose.  A  rent  of 
£10  is  i-eserved  to  the  Crown. 

No.  XXXVn.  1582.  Sept.  22.  Grant  to  Wm.  Harebrowne  and 
his  son  to  make  salt  upon  salt  at  Yarmouth  [for  21 
years]. 

The  process  consists  of  blending  white  Spanish  salt  with  sea  salt,  and  the 
product  is  applicable  to  fish-curing.  The  grantees  were  recommended  by 
the  Bailiffs  and  inhabitants  of  Yarmouth.  The  grant  is  made  in  part  '  for 
the  relief  of  the  decayed  state '  of  the  Harebrownes'  fortunes  occasioned  by 
losses  at  sea,  and  is  revocable  if  found  inconvenient  to  the  town  or  common- 
weal. 
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No.  XXXVin.  1583.  April  10.  Grant  to  Geo.  Langdale  to 
make  sackbuts  and  trumpets  [for  20  years]. 

The  patentee  ib  described  as  'one  of  our  Trumpeters/  The  grant  covers  all 
future  improvements,  regulates  prices,  and  reserves  the  right  of  one  Peter 
Grinn,  'who  has  heretofore  meuded  trumpets.'  The  grant  extends  to 
London  and  a  seven-mile  radius.  * 

No.  XXXIX.  1584.  Feb.  28.  Grant  to  James  Humfry  to  make 
train  oil  [for  7  years]. 

The  grant  recites  that  the  patentee,  a  citizen  of  London,  had  for  over 
twelve  years  practised  and  devised  to  make  very  good  train  oil  from  the 
livers  of  fishes  imported  from  the  north  seas,  and  had  erected  houses  and 
fui-naces  for  the  purpose.  The  uses  of  the  oil  are  stated,  and  a  rent  of  20B, 
reserved  to  the  Crown.  The  grant  was  reissued  for  ten  years  on  May  1 , 1 59 1 , 
to  Richard  Matthews,  Yeoman  of  the  Pantry ;  and  again  to  his  widow  for 
twenty-one  years.  There  can  be  no  doubt  as  to  the  irregularity  of  these 
reissues,  the  first  of  which  was  opposed  by  the  shoemakers  and  others  of 
Scarborough.     The  industry  existed  for  many  years  at  Southwold. 

No.  XL.  1585.  Sept.  1.  Grant  to  Thos.  Wilkes,  Clerk  of  the 
Privy  Council,  to  make  white  salt  [for  21  years]. 

Under  the  original  grant  the  industry  is  confined  to  Lynn  Regis  and 
Boston.  A  rent  of  £6  65.  Sd,  is  reserved  and  immediate  prosecution  of  the 
industry  insisted  upon.  The  patent  was  extended  on  Feb.  20,  1586,  to 
Kingston-upon-Hull.  On  Aug.  31,  1599,  the  grant  was  surrendered  in  favour 
of  John  Smithe  for  the  remainder  of  the  term,  and  a  new  grant  was  isBued  in 
consideration  of  the  payment  by  the  latter  of  two  sums  of  £4,750  find  £2,250, 
apparently  due  to  the  Grown  by  one  Robert  Bowes,  of  Berwick,  deceased. 
In  defiance  of  the  terms  of  the  grant,  which  regulated  prices  by  those  of 
London  (with  a  maximum  price  of  2od,  a  bushel),  Smithe  raised  his  prices 
to  14a,  and  158.,  and  was  thereupon  committed  by  the  Lord  President,  and 
the  old  prices  restored.  The  salt  was  manufactured  under  a  sub-contract 
by  Sir  George  Bruce,  a  colliery  owner  at  Culross,  who  subsequently  petitioned 
for  a  renewal  of  the  licence  in  161 1,  offering  to  reduce  the  price  of  salt  to 
1 6d,,  or  2d.  less  than  the  London  prices,  and  stating  that  he  employed  over 
1,000  workmen. 

No.  XLL  1586.  March  11.  Grant  to  Francis  Dal  Anne  (alien), 
and  Robert  Clarke,  to  work  out  oil  of  woollen  cloth, 
with  consent  of  the  owners — *  the  same  oil  to  have 
for  their  labour '  [for  21  years]. 

The  grant  insists  on  the  instruction  of  any  member  of  the  public  for 
a  reasonable  recompense,  of  which  one-tenth  is  reserved  to  the  Crown. 
Trial  of  the  invention  is  to  be  made  before  the  Privy  Council,  and  the  grant 
is  void  if  the  cloth  is  injured  in  the  process. 

No.  XLIL  1587.  Dec.  30.  Grant  to  John  Purchise, '  our  subject,' 
to  make  armour  and  harness  for  man  and  horse  [for 
7  years]. 
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The  subject  of  the  grant  is  a  light  ballet-proof  fabric  without  any  metal 
'  mingled  or  wrought  in  the  same.'  The  trademark  is  to  be  a  half-moon, 
suggestive,  as  in  Mathewe  s  patent,  of  an  Eastern  origin.  Probably  a  revival 
of  the  Saracenic  defensive  felt  armour. 

No.  XTJTL  1588.  April  15.  Grant  to  Rd.  Young  to  import, 
rnake^  and  sell  *  le  starche '  [for  7  years]. 

The  grant  was  reissued  to  Sir  John  Pakington  for  eight  years  on  July  6, 
1594,  and  again  to  the  same  individual  on  May  20,  1598.  The  considera- 
tion stated  is  the  annual  rent  of  £40,  but  the  real  consideration  of  the  grant 
is  the  suppression  of  the  manufacture  of  starch  from  grain — the  patentee 
being  confined  *  to  bran  of  wheat.'  The  grant  of  the  trade  was  clearly 
illegal.  As  an  instance  of  gross  oppression  by  the  patentee  we  may  cite 
Hatfield  MSS.  4,  p.  261,  where  an  individual  appears  to  have  been  im- 
prisoned by  Pakington  for  selling  starch  bought  under  Young's  patent. 
Pakington  appears  to  have  undertaken  to  pay  certain  pensions  to  certain 
Dutch  women  whose  names  are  connected  with  the  introduction  of  starch- 
ing into  England  (ib.  p.  614). 

No.  XLIV.  1588.  July  26.  Grant  to  Timothy  Bright,  M.D.,  of 
a  short  and  new  kind  of  writing  by  chaitkcter  [for  15 
years]. 

The  grant  is  to  teach,  print,  and  publish  works  in  shorthand.  In  the 
Lansd.  SlSS.  there  is  a  letter  in  favour  of  the  system,  with  the  Epistle  to 
Titus  enclosed  as  a  specimen. 

No.  XLY.  1588.  Dec.  4.  Grant  to  Bevis  Bulmer  to  make  and 
cut  iron  into  small  pieces  to  work  out  nails  [for  12 

years]. 

There  is  reason  to  believe  that  the  invention  was  of  foreign  origin, 
although  it  is  stated  that  Bulmer  *  is  the  first  inventor  and  publisher  within 
the  realm.'  Bulmer  was  a  good  mechanic  and  mining  engineer,  whose  ser- 
vioes  were  in  demand  in  all  parts  of  the  kingdom. 

No.  XL VI.  1589.  Jan.  28.  Grant  to  George  and  John  Evelyn 
and  Rd.  Hills  to  dig  and  get  saltpetre  [for  11  years]. 

The  grant  is  described  as  '  our  letters  of  commission  for  the  making  of 
saltpetre,'  and  is  made  in  consideration  of  a  great  quantity  of  com  powder 
to  be  delivered  to  '  our  store  within  the  Tower.'  A  new  grant,  drawn  by 
Coke,  on  Sept.  7,  1591,  was  made  to  Evelyn  and  others,  annulling  all 
•earlier  grants.  The  constitutional  nature  of  the  saltpetre  grants  was  ad- 
mitted by  the  Statute  of  Monopolies,  but  the  practice  was  objectionable, 
owing  to  the  inquisitorial  powers  and  right  of  entrance  upon  lands  conveyed 
by  these  grants. 

No.  XLVn.  1589.  Feb.  7.  Grant  to  John  Spilman  to  buy  all 
manner  of  linen  rags,  &c.,  to  make  white  writing 
paper  [tor  10  years]. 

The  grantee,  an  alien,  held  the  office  of  Jeweller  to  the  Queen.     The 
grajit  is  possibly  connected  with  the  petition  of  Ed.  Tottyll,  the  Elizabethan 
VOL.  XVI.  E 
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law  publisher,  who  in  1585  stated  that  the  French,  by  buying  up  all  the  linen 
rags  in  the  kingdom,  had  thwarted  his  efforts  to  introduce  the  manufacture. 
The  industry  was  established  by  Spilman  at  Dartford,  where  he  employed 
over  600  workmen.  The  grant  prohibits  the  manufacture  of  brown  paper, 
and  is  void  if  the  former  manufacture  be  discontinued  for  six  months.  On 
July  15,  1597,  the  patent  was  reissued  for  fourteen  years  with  the  same 
proviso,  but  covering  the  manufacture  of  all  kinds  of  paper.  The  text  of 
the  original  grant  and  the  petition  of  Tottyll  will  be  found  in  Arber's 
Registers  of  the  Stationers  Company,  i.  242,  ii.  814. 

No.  XLVni.  1589.  Oct.  9.  Qiunt  to  Thos.  Procter,  of  Marske, 
Yorkshire,  and  Wm.  Peterson  to  make  iron,  steel,  and 
lead  by  using  earth  coal,  sea  coal,  turf,  or  peat  [for  7 


The  consideration  of  the  grant  is  the  economy  of  fuel,  of  which  one  load 
would  be  required  in  place  of  four  per  ton  of  iron.  Various  small  royalties 
are  reserved  to  the  Crown. 

No.  XUX.  1590.  Oct."  15.  Grant  to  John  Thomeborough,  Dean 
of  York,  for  the  refining  of  pit  coal  [for  7  years]. 

The  object  of  the  invention  is  to  overcome  the  popular  objection  to  the 
unsavoury  fumes  of  coal  used  in  the  imperfectly  constructed  hearths  of  the 
period.  A  royalty  of  4d.  per  chaldron  on  the  refined  coal  for  domestic  use 
and  8(2.  per  chaldron  on  the  exported  coal  is  reserved,  with  the  usual 
exception  in  favour  of  users  of  old  processes. 

No.  L.  1591.  Nov.  4.  Grant  to  Reynold  Hoxton  to  make  flasks 
for  touch-boxes,  powder-boxes,  and  bullet-boxes  for 
small-arms  [for  15  years]. 

Apparently  a  form  of  wooden  cartridge  containing  powder  and  shot,  and 
facilitating  the  loading  of  firearms. 

No.  LI.  1594-  March  23.  Grant  to  Richard  Drake  to  make 
aqua  composita,  aqua  vitae,  and  vinegar  [for  21 
years]. 

This  grant  may  be  regarded  as  typical  of  the  Elizabethan  monopoly 
system  at  its  worst.  It  recites  that  about  thirty  years  past  strangers  and 
others  had  substituted  beer  in  the  manu£Bu;ture  of  the  above  liquors  and 
'  sauces ' ;  but  that  of  late  certain  covetous  makers  had  further  employed 
such  '  corrupt,  noisome,  and  loathsome  stuff'  that  a  reformation  of  the  abuses 
was  urgently  required  in  the  interests  of  the  public  health.  The  grant  pro- 
ceeds to  invest  in  Drake  the  sole  manufacturo  of  the  ale  to  be  employed-r— 
such  ale  to  be  sold  at  London  rates,  with  a  rent  of  X20  per  annum  reserved 
to  the  Crown.  Drake  was  further  charged  with  the  suppression  of  all 
vinegar,  &c.,  sold  in  casks  not  bearing  his  own  trademarks.  At  the  last 
moment,  *  when  the  grant  was  fully  passed/  Lord  Burghley  intervened,  and 
insisted  upou  the  insertion  of  clauses  reserving  the  rights  of  those  manufac- 
turers who  employed  wine  lees  in  the  manufacturo,  together  with  those  of 
the  makers  of  vinegar  for  domestic  uses  and  charitable  purposes.     Wales  is 
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also  excepted  from  the  grant.  The  exaggerated  recitals  in  the  grants  ex- 
cited notice  at  the  time;  cf.  Harrington,  Metamorphosis  of  Ajax,  and  the 
Case  of  Monopolies.  For  the  abase  of  the  grant  cf.  D'Ewes,  644,  and  the 
Lansd.  and  Harl.  MS8. 

No.  Ln.  1597.  July  22.  Grant  to  Thos.  Lovell  to  inne,  fence, 
win,  drain,  and  recover  all  grounds,  &c.,  and  to  make 
turf  or  peat  fit  to  be  burned  [for  21  years]. 

The  inventor  learned  the  art  from  the  Dutch,  and  undertakes  to  intro- 
duce skilled  labour  from  abroad. 

No.  Lin.  1598.  April  21.  Grant  to  Edward  Wright  to  make 
and  utter  mathematical  instruments  [for  8  years]. 

Another  water-raising  device,  obtained  '  by  long  and  painful  studj  of  the 
mathematical  sciences '  by  the  petitioner,  a  Cambridge  Master  of  Arts.  It 
is  stated  '  a  special  work'  for  supplying  water  to  London  had  already  been 
undertaken  by  the  patentee.     Prior  rights  reserved. 

No.  LIV.  1598.  Aug.  II.  Special  licence  to  Edward  Darcye  for 
transporting  cards  and  for  making  them  [for  21 
years]. 

A  patent  for  the  sole  importation  of  playing-cards  had  been  granted 
(18  Eliz.  p.  i)  to  Balph  Bowes  and  Thomas  Bedingfield,  and  in  1578 
John  Acheley,  of  London,  was  called  upon  by  the  Privy  Council  to  answer 
by  what  authority  he  presumed  to  manufacture  and  sell  playing-cards  not- 
withstanding the  above  patent.  Acheley  replied  that  his  doings  were 
lawful,  *  grounding  himself  upon  the  laws  of  the  realm.'  The  legal  points 
were  thereupon  referred  to  the  Master  of  the  Eolls  (Sir  Wm.  Cordell)  and 
the  Attorney-General  (1  Q.  Gerrard),  praying  them  to  take  some  pains  and 
certify  their  opinion,  that  such  order  may  be  taken  as  shall  be  agreeable 
with  justice  and  equity.  Their  lord8hips,  however,  hint  that  a  composition 
between  the  parties  would  be  an  acceptable  termination  of  the  dispute,  as 
'  Acheley  doth  by  his  cardmaking  set  manie  personnes  on  work  which  by  the 
inhibition  of  his  profession  would  otherwise  be  ydele.'  In  1579  and  1580 
further  action  was  taken  against  other  parties  who  bad  imitated  the  seal  of 
the  patentee  with  a  view  to  avoid  detection.  In  1589,  on  the  complaint  of 
Bowes,  the  Privy  Council  ordered  that  the  grants  be  maintained  according 
to  the  contents  thereof,  and  that  hereafter  infringers  shall  not  only  be  taken 
to  prison  until  sufficient  security  has  been  provided,  but  shall  also  have  such 
tools,  moulds,  or  other  instruments  taken  away,  broken  in  pieces  and  defaced. 
For  the  further  history  of  this  celebrated  grant  see  Gordon,  Monopolies  by 
Patents,  where  the  various  reports  of  the  Case  of  Monopolies  are  edited 
and  annotated. 

No.  LY.  1599.^  July  II.  Grant  to  Capt.  Thos.  Hayes  for  making 
of  instruments  of  war  [for  10  years]. 

A  military  '  holdall,'  yclept  a  portsack,  to  contain  a  spade,  a  mattock, 
a  hatchet,  a  saw,  and  not  omitting  an  anvil  and  fourteen  days*  victuals. 
There  is  a  proviso  that  the  requirements  of  the  Crown  shall  be  supplied. 
In  1604  the  patentee  notified  his  intention  to  present  the  above  invention 
to  the  Crown,  offering  the  master  of  the  Ordnsnce  £2,000  if  he  could  get 
the  portsack  introduced  into  the  southern  counties. 

E  2 
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The  results  of  the  industrial  policy  of  the  reign  may  now  be  pre- 
sented in  tabular  form : — 


Period. 

Alien 
Grants. 

Native 
Grants. 

Grants  for 
regulating 

Total. 

1561-1570 
1571-1580 
1581-1590 
I 591-1600 
1601-1603 

15 
4 
2 
0 
0 

8 

7 
II 

4 
0 

0 

I 
I 

2 
0 

23 
12 

14 
6 

0 

1561-1603 

21 

30 

4 
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The  first  column  of  our  classification  comprises  grants  for  new 
industries  and  inventions  to  aliens  or  naturalized  subjects  of  the 
Crown.  With  these  we  find  occasionally  associated  a  native,  acting 
as  interpreter  and  intermediary  between  the  foreigner  and  the 
public.  The  figures  for  the  period  1571-90  indicate  the  develop- 
ment of  native  enterprise,  although  the  industries  stiU  bear  the 
impress  of  foreign  suggestion. 

An  attempt  to  further  illustrate  the  growth  of  the  native  in- 
ventive talent  by  subdividing  these  figures  into  grants  of  impoi*ta- 
tion  and  invention  proved  impracticable  owing  to  the  want  of 
definition  in  the  phraseology  descriptive  of  the  relation  of  the 
patentee  to  the  subject  of  the  grant.  It  is  clear  that  the  modem 
distinction  between  invention,  discovery,  and  the  acquisition  of 
knowledge  by  other  than  mental  effort  had  no  existence  in  the 
language  of  the  sixteenth  and  seventeenth  centuries.    The  terms 

*  invention/  *  discovery,'  *  first  finding  out,*  &c.,  are  used  indiscrimi- 
nately, not  only  on  the  Patent  Bolls,  but  in  the  literature  of  the 
period.  For  instance,  in  the  translation  of  the  well-known  work  of 
Polydore  Vergil,  De  inventoribus  rerum,  under  a  chapter  headed 

*  Who  found  out  Metals  ?  '  we  are  told  that  *  Eacus  invented  it  [i.  e. 
gold]  in  Panchaia^'  and  again  that  the  Justinians,  a  religious  order, 
were  '  invented  [i.  e.  founded]  by  Lewis  Barbus.'  Later,  in  Bacon's 
Kalender  of  Inventions  (Adv.  Learning,  11,  chap,  viii,  sect.  7),  in 
the  same  line  with  the  modem  use  of  invention,'  we  find  the 
phrase  *  invention  of  causes '  used  to  express  the  discovery  of  prin- 
ciples. And  this  indifferent  usage  of  terms  is  well  illustrated  from 
the  Patent  Bolls  by  Lovell's  grant,  which  recites  that  the  grantee 
by  certain  practices,  experiments,  and  devices  first  invented,  de- 
vised, and  found  out  in  parts  beyond  the  sea,  where  he  gained  his 
experience,  certain  works  called  in  Dutch  'boggeringe*  to  bring 
which   invention  (sic)  to  good   effect  the  grantee   undei-takes  to 
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bring  skilled  workmen  from  abroad,  &c.  To  this  point  we  shall 
refer  below  in  considering  the  proper  interpretation  to  be  put  upon 
the  phrase  *  true  and  first  inventor  *  in  the  Statute  of  Monopolies. 

The  Statistics  for  1591-1603,  which  indicate  a  practical  reversal 
of  the  favourable  attitude  of  the  Crown  toward  the  inventor,  aflTord 
a  fair  criterion  of  the  industrial  value  of  the  Elizabethan  patent 
system.  During  this  period  we  have  to  record  the  rejection  of  the 
suits  for  protection  of  the  following  inventions : — (a)  The  stocking 
frame  of  Lee — the  most  original  invention  of  the  age,  which  for  lack 
of  encouragement  went  to  France,  where  the  inventor  is  stated  to 
have  received  a  privilege  ;  {b)  the  water-closet  of  Harrington  ^  which 
was  reintroduced  about  a  century  and  a  half  later ;  (e)  a  scheme  of 
Genibelli  ^  for  land  reclamation  ;  {d)  various  devices  of  the  inge- 
nious Hugh  Piatt,  in  part  of  foreign  origin  ;  (e)  Stanley's  invention 
of  armour  plates;  and  (/)  a  scheme  for  sugar-refining,  the  novelty, 
however,  of  which  was  questioned. 

The  stringency,  therefore,  of  the  attitude  of  the  law  oflBcer8^ 
though  not  without  justification,  served  no  useful  end ;  for  their 
influence  was  insufficient  to  secure  the  rejection  of  the  three  worst 
patents  of  the  reign,  viz.  for  starch,  vinegar,  and  playing-cards. 
The  effect  of  these  grants  was  to  remove  the  industries  concerned 
to  the  'category  of  dangerous  trades,  the  future  exercise  of  which 
could  be  permitted  only  under  State  regulation.  Obviously,  a 
policy  of  this  description  was  one  capable  of  indefinite  extension, 
and  which  threatened  to  fasten  itself  permanently  on  the  industrial 
system.  It  is  not,  therefore,  surprising  to  find  that  the  agitation 
against  the  monopolies  and  other  licences  of  Elizabeth  which  had 
found  its  expression  in  the  sessions  of  1566,  1571,  and  1575 
(D'Ewes,  Journal,  1 15,  158-9, 244, 254)  had  in  1597  assumed  a  new 
and  dangerous  form.    An  analysis  of  the -list  of  grants  submitted 

^  Harrington  thus  records  his  protest :  '  I  hear  by  report  there  is  a  worthy 
gentleman  sometime  of  our  house  (of  Lincoln's  Inn)  that  hath  now  the  keeping  of 
the  Great  Seal,  and  they  say  (see  onr  illhap)  he  hath  ever  been  a  great  enemy  to 
all  these  paltry  concealments  and  monopolies  ;  and  farther  they  say  of  him  that  to 
beguile  him  with  godly  shews  [i.  e.  false  recitals,  as  in  the  vinegar  patent,  referred 
to  by  Harrington]  is  yeiy  difficult,  but  to  corrupt  him  with  gifts  is  impossible.  Let 
us  then  make  a  virtue  of  necessity,  and  sith  we  cannot  get  these  monopolies,  let  us 
say  we  care  not  for  them  and  a  vengeance  on  them  Uiat  beg  them.  .  .  .  And  if 
Mr.  Plat  will  follow  my  advice  he  shall  impart  his  rare  devices  gratis,  as  I  do  this,  and 
so  we  may  one  day  be  put  in  the  chronicles  as  good  members  of  our  country,*  &c. 
(Metam.  Ajax,  1596.) 

*  Genibelli,  the  inventor  of  the  fireehips  which  but  for  the  folly  of  the  Dutch  had 
saved  Antwerp  from  Parma.  After  the  fall  of  Antwerp  he  entered  the  service  of 
the  qujaen — his  reputation  once  more  serving  the  country  in  good  stead,  when  the 
fireships  of  Hawkins  drove  the  Spanish  ships  from  their  anchorage  at  Calais. 

•  The  reference  of  the  petition  to  the  law  officers  for  their  report  was  probably 
introduced  about  this  date.  Formerly  the  business  of  the  monopolies  had  been 
settled  between  the  Queen  and  Cecil^and  the  petitioners,  sometimes  after  protracted 

'negotiation. 
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to  the  Committee  of  Grievances  in  1601  affords  the  best  clue 
available  of  the  real  objective  of  the  reforming  party.  The  list 
resolves  itself  into  three  classes  of  grants,  the  relative  strength  of 
which  is  given  only  approximately : — 

(a)  Dispensations  (15),  or  grants  with  a  non  obstante  clause, 
including  licences  (a)  to  trafBc  in  forbidden  articles,  (i)  to  perform 
acts  prohibited  by  the  penal  statutes,  (e)  offices  delegating  to  an 
individual  the  dispensing  power  of  the  Crown  in  respect  of  a  given 
statute ;  (b)  copyright  patents  (7) ;  (c)  industrial  monopolies  (7). 

A  comparison  of  these  figures  with  the  reforms  effected  by  the 
statute  of  1623  reveals  some  curious  rasults.  The  prerogative  of 
the  Crown  in  regulating  foreign  trade  by  its  letters  patent  is  of 
great  antiquity.  In  this  respect  the  commercial  licences  of  Eliza- 
beth can  be  paralleled  on  the  Patent  Rolls  of  any  of  her  prede- 
cessors. Equally  grounded  in  antiquity  is  the  exercise  of  the 
dispensing  power,  in  suspending  the  operation  of  a  statute,  or  in 
making  exceptions  in  favour  of  an  individual  (Stubbs,  ii.  572 ; 
Gordon,  Monopolies,  2  33).  The  delegation,  however,  of  the  dispensing 
power  to  an  individual  was  a  monstrous  development  of  the  con- 
stitutional theory.  Yet  all  these  powers,  constitutional  or  other- 
wise, were  summarily  swept  away  by  an  Act  professedly  declaratory 
of  the  common  law.  The  explanation  of  the  apparent  par&dox  is 
not  fiajT  to  seek.  The  reign  of  Elizabeth  is  as  remarkable  for  the 
development  of  trade  in  the  hands  of  the  native  joint-stock  com- 
panies as  it  is  for  the  general  extension  of  industry  outside  the 
limits  of  the  guilds.  In  former  reigns  the  royal  licences  primarily 
affected  bodies  of  alien  merchants,  domiciled  in  the  realm,  but 
subject  only  to  Crown  control.  But  now  that  the  bulk  of  the  trade 
was  no  longer  engrossed  by  the  foreign  element,  the  practice  of  the 
Crown  was  found  inconvenient^.  In  the  trial  of  strength  which 
took  place  between  the  two  parties  in  1601,  the  queen  by  her 
adroit  appeal  to  the  Commons  contrived  to  secure  the  honours  ;  but 
in  the  following  reign  the  whole  case  for  the  Crown  was  ignomini- 
ously  surrendered.  On  the  first  count,  therefore,  the  Commons 
secured  under  the  colour  of  a  redress  of  grievances  a  substantial 
addition  to  their  common  law  rights,  both  as  an  industrial  and 
trading  community.  As  regards  the  copyright  patents,  the  excep- 
tion of  these  grants  from  the  purview  of  the  statute  may  be  placed 
to  the  credit  of  the  Crown. 

The  immediate  effect  of  the  statute  on  the  patent  system  has 
been  variously  estimated.  Regarding  the  statute  from  the  stand- 
point of  patent  law,  and  apart  from  the  remedies  provided  against 

^  So  far  as  the  native  agricultuFal  or  industrial  interests  were  concerned  these 
export  licences  must  have  tended  to  enhance  prices  by  diminishing  the  available 
stock  within  the  realm. 
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the  abuse  of  the  patent  grant  ^,  it  is  contended  that  in  one  respect 
alone  was  any  innovation  intended  upon  the  existing  practice.  In 
the  argument  of  Fuller  in  Darey  v.  Allin,  and  in  the  Clothworkers^ 
of  Iptwieh  case,  the  limitation  of  '  a  certain '  or  *  reasonable  time ' 
is  asserted  as  a  condition  of  a  valid  patent.  Here  the  statute  pro- 
vides the  necessary  definition  by  limiting  the  grant  to  the  term  of 
fourteen  years  or  under,  and  further  inhibits  the  Crown  from  the 
extension  of  the  term  by  the  grant  of  subsequent  patents  of  re- 
issue. In  other  respects,  it  is  submitted,  the  statute  must  be 
interpreted  as  recapitulating  limitations  already  assigned  by  the 
common  law,  which  limitations  in  their  turn,  as  we  now  propose 
to  establish,  are  such  as  were  commonly  prescribed  in  these  grants 
for  the  purpose  of  safeguarding  the  powers  with  which  the  grantee 
was  thus  invested.  This  may  be  established  under  the  following 
headings: — {a)  The  consideration  of  the  gi'ant,  {b)  the  patentee, 
(<?)  subject-matter,  [d)  novelty.  To  avoid  the  possibility  of  mis- 
conception, however,  it  should  be  stated  that  the  expression  of  the 
following  views  is  confined  strictly  to  the  construction  of  the 
statute  at  the  date  of  its  enactment,  and  has  no  reference  to 
the  subsequent  development  of  modem  patent  law. 

{a)  The  consideration  of  the  patent  grant  is  not  expressly  stated 
in  the  statute,  unless  the  words  '  for  new  manufactures '  be  ex- 
panded into  *for  [the  introduction  of]  new  manufactures.'  Fol- 
lowing the  general  rule  which  governs  the  interpretation  of  a 
declaratory  Act,  it  would  appear  that  the  language  of  Darcy 
V.  AUin  and  the  Clothworkers  of  Ipswich  case  amply  corroborates  the 
above  hypothesis,  which  is  of  course  primarily  based  upon  the 
evidence  of  the  patent  grants. 

(h)  The  patentee.  The  meaning  of  the  *  true  and  first  inventor ' 
has  already  been  foreshadowed.  It  is  submitted  that  the  Act  intro* 
duces  no  new  definition,  but  emphasizes  the  fact  that  the  dass 
described  under  the  above  phrase  are  the  sole  legally  qualified 
recipients  of  this  privilege,  to  the  exclusion  of  third  parties, 
viz.  the  Court  favourites.  The  development  of  the  language 
has  since  narrowed  the  connotation  of  the  term  *  inventor'- 
to  exclude  the  individual  *  who  by  his  charges  and  industry,' 
or  'who  in  peril  of  his  life  or  consumption  of  his  stock  and 
estate,'  has  brought  in  a  new  manufacture.  Regarding,  however, 
the   definition   from  the  more  elastic  standpoint  of  the  period, 

*  The  Act  here  prescribes  a  change  of  venue.  The  Crown  customarily  referred  aU 
disputes  to  the  Privy  CounciL  This  jurisdiction  was  now  abolished.  The  right, 
howerer,  to  challenge  the  validity  of  these  grants  in  the  courts  of  law  had  been 
conceded  and  exercised  prior  to  the  statute.  Yet  notwithstanding  the  statute,  the 
Stuart  dynasty  continued  to  uphold  the  jurisdiction  of  the  Privy  Council,  both  in 
practice  and  by  direct  reference  in  the  patent  grant 


56  The  Law  Quarterly  Review. 

it  is  submitted  that  the  position  of  the  importer  need  no  longer 
be  accounted  an  anomaly,  not  to  be  explained  by  the  ordinary 
rules  of  patent  law  (cf.  Edmunds,  2nd  ed.,  p.  266).  On  the  other 
hand,  acceptance  of  these  views  entails  an  admission  that  '  inven- 
tion/ i.e.  the  exercise  of  the  inventive  faculty,  is  not  required 
under  the  common  law. 

{c)  Subject-matter.  The  subject -of  a  grant  must  be  a  *new 
manufacture/  i.  e.  an  art  *  substentially  and  essentially  newly  in- 
vented/ not  merely  an  improvement  upon  an  existing  art.  Coke's 
illustration  is  supported  by  the  decisions  given  in  respect  of  the 
patents  of  Mathew  (XXV,  Mattheyu  case)  and  Schutz  (XTV,  the 
Metidip  case) ;  but  the  practice  of  the  Crown,  which  was  more 
liberal  than  the  construction  of  the  Courts,  has  prevailed. 

[(C)  Novelty.  The  definition  of  novelty  in  the  statute  is  precise, 
and  must  not  be  confounded  with  the  foregoing.  It  runs,  *  which 
others  at  the  time  of  making  such  letters  patents  and  grants  shall 
not  use.'  The  definition  is  still  preserved  in  the  modem  applica- 
tion form,  and  is  recited  in  the  patent  grant — the  applicant  affirming 
that '  the  invention  ...  is  not  in  use  by  any  other  person,  to  the  best 
of  his  knowledge  and  belief.'  As  is  well  known,  evidence  of  prior 
user  is  *  the  best  evidence  you  can  have '  {Plimpton  v.  Malcomson). 
This  doctrine^  however,  is  ultimately  based  upon  the  clauses  re- 
serving the  rights  of  prior  users ;  of  which  we  append  the  earliest 
instance  on  the  Patent  RoUs^  viz.  in  1562  :  '  Provided  always  that 
every  man  may  in  this  mean  time  use  the  old  manner  of  scouring 
and  making  clean  of  havens  and  channels  or  any  other  of  their  own 
invention,  being  not  made  like  to  this  engine,  &c.,  as  they  might  have 
done  before.'  Under  the  practice,  therefore,  both  of  the  Crown  and 
statute  the  test  of  novelty  is  limited  by  the  practice  of  the  art,  or 
prior  user  within  the  memory  of  man. 

To  harmonize  the  divergent  results  suggested  by  a  comparison  of 
the  contemporary  construction  of  the  statute  with  that  of  modern 
times  falls  without  the  limits  of  the  essay.  For  a  partial  solution 
of  the  difficulties  the  writer  may  refer  to  an  earlier  contribution  to 
this  Review  (July,  1897)  dealing  with  the  history  of  the  introduction 
of  the  patent  specification^  an  innovation  which^  by  shifting  the 
consideration  of  the  patent  grant  from  the  practice  to  the  exposi- 
tion of  an  invention,  substantially  relaid  the  foundation  of  patent 
law  in  the  latter  half  of  the  eighteenth  century. 

E.  Wyndham  Hulme. 


THE  LAW  OF  PRODIGALS  ^ 

ENGLISH  law  is,  more  or  Iftss,  purely  Teutonic,  with  very  little 
Koman  law  intermixed.  The  result  of  this  is  that  our  law 
diflfers  from  systems  derived  from  the  Roman  law  in  some  curious 
respects,  and  sometimes  whole  branches  are  wanting.  A  striking 
instance  in  which  English  law  differs  from  systems  derived  from 
the  Roman  is  the  married  woman's  property  law ;  and  when  we 
come  to  deal  with  Continental  law  so  far  as  it  deals  with  pro- 
digals, we  find  we  have  no  corresponding  chapter  in  our  English 
legal  system. 

During  the  last  three  or  four  years  certain  titled  prodigals  have 
led  thoughtful  persons  to  think  that  it  is  rather  a  pity  that  we 
have  no  law  on  the  subject.  While  this  has  been  going  on  in 
England,  Continental  legislators  have  had  to  discuss  the  subject 
in  codifying  the  law.  It  therefore  occurred  to  me  that  it  would 
be  interesting  to  describe  shortly  the  rise  of  the  law  of  prodigals 
in  Roman  law,  and  to  sketch  the  law  as  it  is  in  Continental 
nations,  and  afterwards  to  discuss  on  general  principles  whether 
it  is  desirable  or  not  to  have  some  similar  legislation  in  England. 

As  England  has  always  been  the  country  where  individual 
liberty  has  been  respected  more  than  anywhere  else,  so  also 
no  attempt  has  been  made  to  restrain  a  prodigal. 

The  ordinary  Englishman's  notion  of  such  legislation  is  that 
it  is  *  grandmotherly  * ;  but  during  the  last  thirty  years  the 
tendency  has  been  to  interfere  with  individual  liberty  in  a  way 
which  would  have  made  Mill,  and  philosophers  of  his  stamp, 
exclaim  in  surprise.  Modem  science  and  the  current  of  modem 
thought  have  led  legislators  more  and  more  to  consider  the  dangers 
to  society  from  giving  the  individual  absolute  liberty.  Fifty  years 
ago  a  parent  might,  or  might  not,  give  an  education  to  a  child 
as  he  wished ;  he  might  also  live  in  the  most  insanitary  condition. 

It  might  be  argued  that  legislation  dealing  with  the  education 
of  children  in  spite  of  their  parents  was  not  passed  for  the  purpose 
of  restraining  the  parents'  liberty,  but  for  the  sake  of  the  children, 
who  were  not  of  full  age,  and  that  factory  legislation  was  passed  in 
the  interests  of  those  who  were  not  able  to  protect  themselves — 
namely,  women  and  children ;   but  the  interference  with  freedom 

*  This  essay,  in  a  somewhat  more  expanded  form,  was  an  approved  thesis  for  the 
LL.D.  degree  of  the  University  of  Dublin. 
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of  contract  in  Ireland  cannot  be  defended  on  these  grounds,  for  the 
legislator  was  dealing  with  full-grown  men.  It  will,  therefore,  be 
apparent  that  the  English  Legislature  is  prepared  to  restrain  the 
individual  liberty  of  adults  if  it  can  be  sufficiently  shown  that 
danger  arises  either  to  the  State  or  to  the  individual  from  not 
doing  so,  and  we  take  it  that  if  we  can  establish  the  proposition 
that  there  is  a  serious  danger  to  the  State  or  to  the  individual 
by  not  restraining  prodigals,  the  State  will  be  prepared  on  the 
same  principle  to  restrain  them  also. 

The  tax-payer  has  clearly  an  interest  in  preventing  a  man  and 
his  family  from  being  chargeable  if  he  can  do  so  reasonably, 
and  if  he  is  to  be  asked  in  addition  to  assist  in  an  old  age  pension 
fund,  he  has  a  still  further  interest  in  checking  men  from  squander- 
ing their  money.  If  by  restraining  a  prodigal  you  can  avoid  his 
becoming  chargeable  on  the  rates,  it  is  surely  the  concern  of  society 
to  stop  his  spendthrift  propensities. 

If  the  prodigal  happens  to  own  large  properties,  his  prodigality 
may  result  not  only  in  his  becoming  individually  chargeable,  but 
also  in  a  large  number  of  persons  suffering  on  account  of  his 
recklessness.  In  the  case  of  entailed  estates,  the  prodigal  possessor 
of  them  has  generally  only  a  life  interest ;  and  if  he  chooses  in 
a  few  years  to  anticipate  his  life  interest,  the  result  must  be  that 
his  creditors  will  take  possession  of  his  life  interest.  K  the 
property  is  sold  under  the  Settled  Land  Act  of  1881,  the  creditor 
will  only  have  a  life  interest  in  the  capital  sum  derived  fi*om  the 
sale,  and  as  such  capital  money  must  be  invested  in  trust  securities, 
the  result  will,  in  the  largest  number  of  cases,  be  to  diminish  the 
life  income,  and  therefore  the  fund  to  which  the  creditors  will  look 
for  payment.  The  latter  will  for  this  reason  probably  not  take 
this  step.  If,  however,  they  do,  and  a  rich  new  landowner  takes 
possession,  the  tenants  will  not  suffer.  But  the  country  alone  will 
suffer  through  the  dissipation  in  an  unprofitable  expenditure  of  one 
capital,  the  capital  of  the  prodigal.  K  the  creditors,  however, 
do  not  take  this  step,  they  will  pi-actically  become  the  landowners 
during  the  life  of  the  spendthrift,  and  their  interest  will  be  to  take 
the  maximum  out  of  the  land  and  not  act  in  the  way  that 
a  generous  and  interested  landlord  would.  This  will  mean  that 
no  money  will  be  spent  in  permanent  improvements,  and  tiie 
tenants  will  have  an  absentee  landlord  who  does  not  care  about 
their  welfare.  The  spendthrift,  therefore,  will  have  caused  irgury 
and  suffering  to  a  large  number  of  people. 

But  if  the  prodigal  is  not  a  landlord  at  all,  but  merely  the 
owner  of  shares  and  stocks,  a  large  amount  of  wealth  will  be 
directed  to  unproductive  consumption,  which   tends  to   the  im- 
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poverishment  of  the  country,  apart  from  the  moral  danger  such 
a  person  is  to  all  who  come  in  contact  with  him. 

We  in  England  are  very  insular,  and  have  hitherto  done  nothing 
to  restrain  prodigals,  but  it  is  curious  to  note  that  the  law  of 
prodigality  is  as  old  as  the  early  Roman  Republic,  and  modern 
nations  like  France  and  Qermany,  when  co<Ufying  their  laws, 
considered  the  advisability  of 'letting  the  prodigal  take  care  of 
himself,  and  on  the  balance  of  advantage,  came  nevertheless  to  the 
conclusion  that  it  was  desirable  to  have  a  law  restraining  this 
vice,  both  in  the  interest  of  the  spendthrift  and  in  the  interest 
of  ihe  State. 

The  history  of  the  origin  of  such  laws  is  attractive,  for,  as  we 
shall  proceed  to  show,  it  took  its  origin  not  from  a  desire  to  protect 
either  the  State  or  the  prodigal,  but  to  prevent  the  prodigal 
dissipating  what  was  not  his,  but  his  family's  or  his  clan'a 

But  now  the  question  will  be  asked,  Who  is  a  prodigal,  and 
what  restraints  is  it  proposed  to  put  upon  him  ?  It  is  as  difficult 
to  define  what  a  prodigal  is  as  it  is  to  state  what  a  lunatic  is,  but 
for  practical  purposes  it  would  be  no  more  difficult  to  ascertain 
in  the  concrete  case  who  a  prodigal  is  than  it  is  to  determine  who 
is  a  lunatic. 

Justinian  says :  '  Si  talem  hominem  invenerint  qui  neque  tempus 
Deque  finem  ezpensarum  habet,  sed  bona  sua  dilacerando  et  dissi- 
pando  profudit' — that  man  is  a  prodigal  (Digest,  xxvii.  10  §  i). 
The  French  define  him  as  '  Tindividu  qui  dissipe  son  bien  en  vaines 
profusions  et  en  foUes  d^penses,  sans  but  utile  pour  lui  ni  pour  la 
soci^t^,  et  qui,  suivant  T^nergique  expression  de  Tempereur  Antonin 
le  Pieux,  "quod  ad  bona  ipsius  pertinet,  furiosum  facit  exitum." ' 
And  the  Germans  call  those  spendthrifts '  welche  durch  unbesonnene 
und  unniitze  Ausgaben  oder  durch  muthwillige  Vemachlassigung 
ihr  Vermogen  betrachtlich  vermindem  oder  sich  in  Schulden  • 
stecken.'  Side  by  side  with  the  German,  it  may  also  be  worth 
while  to  quote  the  Austrian  definition  as  supplementing  it :  '  Dass 
das  Gericht  denjenigen  als  Yerschwender  erklaren  musse,  von 
welchem  nach  Untersuchung  oflFenbar  wird,  dass  er  sein  Vermogen 
auf  unbesonnene  Art  durchbringt,  und  sich  oder  seine  Familie 
durch  muthwillige  oder  unter  verderblichen  Bedingungen  geschlos- 
sene  Borgvertrage  kiinfbigem  Nothstande  preisgibt.' 

No  doubt  if  the  interdiction  of  the  prodigal  could  be  traced  back 
to  quite  primitive  times,  it  would  probably  be  found  to  have  its 
origin  in  some  tribal  customs. 

When  we  first  come  across  the  law  of  prodigals  it  was  not 
directed  against  extravagance  as  such,  nor  to  protect  the  State, 
but  to  protect  property,  which  was  really  common  property,  from 
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the  extravagance  of  the  person  who  actually  had  possession  of  it — 
in  other  words,  to  protect  the  property  rights  of  innocent  third 
parties.  The  laws  of  prodigals  in  early  Roman  times  only  applied 
to  those  who  were  members  of  a  gens,  patricians  it  is  true,  but  not 
because  they  were  patricians,  but  because  the  property  was  not  the 
prodigals,  but  the  property  of  the  gens. 

The  gens  was  a  *  kinship  association'  and  had  a  family  unity 
which  was  further  strongly  cemented  together  by  their  common 
worship  and  sacrifice.  The  preservation  of  the  family  estates  was 
a  matter  of  great  importance  to  the  gens,  and  was  always  upper- 
most in  the  minds  of  Roman  law-makers  when  enacting  any  new 
law,  and  it  was  the  principle  which  guided  them  in  drawing  them 
up.  Property  which  a  member  of  the  gens  had  as  such  was  inalien- 
able and  hereditary,  and  all  the  members  of  the  gens  had  an  interest 
in  it.  Hence  we  cannot  wonder  that  anything  which  tended  to 
dissipate  it  was  viewed  with  great  disfavour,  and  that  no  measures 
were  thought  too  strong  to  put  an  end  to  what  was  a  crime  in  the 
eyes  of  all. 

It  was  a  condition  necessary  to  interference  that  the  estate  which 
was  being  wasted  had  passed  into  the  hands  of  the  prodigal  by 
intestate  succession.  The  custom  or  law  as  it  existed  then  did  not 
take  into  account  property  wbich  had  been  directly  bequeathed 
to  any  person,  because  the  agnates  and  gentiles  were  supposed 
to  have  lost  their  rights  by  virtue  of  the  will  of  the  deceased,  and 
no  one  had  any  power  to  interfere  with  the  liberty  of  the  prodigal 
if  an  estate  had  succeeded  to  him  in  this  way.  It  is  interesting 
to  note  here  in  passing  that  freedmen  were  entirely  exempt  from 
this  law,  because  in  the  eyes  of  the  law  a  freedman  had  neither 
father  nor  mother. 

As  the  law  was  devised  to  safeguard  the  interests  of  the  family, 
and  as  the  persons  interested  were  the  presumptive  heirs — i.  e.  the 
agnates  and  gentiles — the  guardian  was  of  course '  chosen  from 
amongst  them.  As  a  general  rule  the  guardianship  devolved  on 
the  nearest  agnate  or  agnates  with  two  notable  exceptions :  children 
could  never  be  appointed  to  be  guardians  of  their  father  (Digest, 
xxvii.  lo  §  i);  and  women  were  disqualified  from  acting  in  that 
capacity.  The  autborities  are  divided  as  to  the  manner  in  which 
interdiction  came  about,  the  reading  of  the  ancient  texts  being 
rather  obscure,  but  the  more  likely  method  (Delaporte,  La 
Condition  du  Prodigue,  &c.,  pp.  37,  38)  seems  to  have  been  that 
it  took  place  by  a  decree  of  the  magistrate  after  a  formal  complaint 
lodged  by  the  agnates  which  detailed  the  acts  of  prodigality 
committed  by  the  spendthrift.  An  inquiry  was  opened  by  the 
judge,  and  if  the  charges  were  declared  well  founded  the  praetor 
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pronounced  judgment  of  interdiction  against  the  accused  in  the 
formula  preserved  by  Julius  Paulus:  *Quando  tibi  bona  paterna 
avitaque  nequitia  tua  disperdis,  liberosque  tuos  ad  egestatem 
perducis,  ob  eam  rem  tibi  ea  re  commercioque  interdico.'  Once 
the  sentence  was  delivered  on  the  prodigal,  the  management  of  the 
estates,  which  he  had  derived  by  intestate  succession^  passed  into 
the  hands  of  the  guardian,  and  the  '  condemned '  man  was  not  only 
unable  to  enter  into  a  contract  (mancipaiio),  but  was  also  by  law 
incapable  of  making  a  wiU.  A  will  made  previous  to  interdiction 
was,  however,  valid. 

The  decree  of  interdiction  left  the  prodigal,  however,  full  powers 
to  deal  with  any  property  which  he  acquired  by  trading  or  from 
some  other  source. 

The  guardianship  could  be  ended  in  several  ways:  by  the 
decease  of  the  guardian ;  by  loss  of  Koman  citizenship,  &c. 

In  the  second  period,  which  roughly  speaking  may  be  said  to  be 
in  classical  times,  we  for  the  first  time  find  a  law  in  operation 
against  prodigality  as  such,  and  not  because  other  persons  had 
interest  in  the  property. 

Previously  interdiction  applied  only  to  property  in  which  the 
agnate  had  an  interest,  and  the  prodigal,  as  we  pointed  out,  was 
not  deprived  of  any  of  his  civil  rights.  Now  it  applied  to  all  his 
property  in  whatever  way  he  obtained  it.  Before  classical  times 
it  only  applied  to  a  man  who  had  an  agnate,  now  it  applied  indis- 
criminately to  members  of  a  gens,  to  freedmen,  &c.  Before  an 
agnate  only  could  lodge  a  complaint^  now  any  one  could. 

The  old  aristocratic  notions  of  preserving  the  estate  simply  for 
the  benefit  of  the  kinsman  disappeared,  and  the  interests  of  the 
agnates  and  gentiles  were  no  longer  matters  of  much  moment. 
The  old  laws  had  probably  been  found  to  work  unsatisfactorily, 
estates  bequeathed  by  will  bad  been  scattered,  and  the  law  of 
interdiction  had  probably  not  been  a  sufficient  check  on  the  reckless 
ways  of  the  prodigal.  The  Romans,  it  may  be  noted,  had  a  rooted 
objection  to  dying  intestate.  How  all  this  came  about  is  im- 
material for  our  purpose.  The  fact  remains  that  a  complete  revolu- 
tion came  about  in  classical  times;  the  agnates  were  forgotten 
by  the  legislator  in  his  zeal  to  protect  the  prodigal  from  himself. 
Hie  praetor  or  judge  who  dealt  with  these  cases  no  longer  inquired 
from  whom  or  how  the  prodigal  received  his  estates,  neither  did 
the  fact  of  his  being  a  freedman  enter  at  all  into  their  considera- 
tions ;  one  and  all  were  amenable  to  the  law  if  they  followed  the 
example  of  the  Biblical  prodigal.  Contemporaiy  classical  writera 
are  full  of  invectives  against  those  who  ran  riot,  and  emphasized 
the  dangers  these  persons  were  to  the  State. 
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There  w^re  now  two  kinds  of  guardians  or  curators:  one  ap- 
pointed in  accordance  with  the  law  of  the  XTT  Tables,  and  another 
noniinated  by  the  praetor  or  prefect  of  the  city  (Just.,  Institutes, 
lib.  f ,  xxiii.  §  3)  after  inquiry.  The  prodigal  could  not  be  interdicted 
except  by  the  magistrate,  who  made  a  decree  after  a  demand  for 
the  nomination  of  a  curator  had  been  presented  by  his  relations. 
It  was  the  duty,  it  is  interesting  to  mention,  of  the  mother  to  take 
action,  and  if  she  failed  in  complying  with  the  law  she  lost  her 
hereditary  rights.  The  other  relations  had  the  right  of  bringing 
the  matter  before  the  tribunal ;  but  if  either  of  these  parties  failed 
to  take  the  initiative,  the  praetor  could  step  in  and  pronounce  the 
decree  of  interdiction.  As  soon  as  interdiction  had  been  decreed 
a  further  inquiry  was  held  to  consider  the  person  who  was  best 
suited  to  act  as  curator.  The  magistrate  who  held  this  supple- 
mental inquiry  did  not  necessarily  nominate  and  appoint  the 
curator — more  often  in  practice  one  magistrate  nominated  and 
another  appointed — but  it  would  be  superfluous  for  us  to  go  into 
the  details  of  the  'jus  nominandi  curatoris '  and  'datio  curatoris,' 
which  powers  were  in  com*se  of  time  given  to  one  person. 

The  magistrate  was  not,  however,  free  to  choose  any  one  for  the 
position  of  guardian.  If  the  property  which  was  being  wasted 
were  hereditai-y,  the  nearest  agnate  or  agnates  had  to  be  selected 
in  a  prescribed  order ;  but  side  by  side  with  these,  who  were  only 
nominally  invested  with  the  curatorship,  the  praetor  could  appoint 
any  one  he  chose,  who  then  managed  the  estate  and  was  responsible 
for  the  prodigal's  affairs  (Digest,  xxvii.  10  §  13). 

Ultimately  the  praetor  appointed  whom  he  would  to  be  guardian 
both  in  name  and  in  deed.  It  sometimes  happened  that  a  father 
appointed  a  guardian  for  his  prodigal  son  by  will,  in  which  case 
the  praetor  was  bound  to  confirm  the  nomination,  and  even  if  the 
son  were  not  interdicted  the  magistrate  was  compelled  to  put  him 
under  interdiction.  The  curator  was.bound  to  serve  (Digest,  xxvi. 
5  §  6)  unless  he  could  plead  one  of  the  many  excuses  which  were 
held  valid.  Women  and  minors,  and  men  who  did  not  enjoy  the 
ju9  civitatis  were  prohibited  from  being  guardians ;  and  a  husband 
was  not  allowed  to  be  his  wife's  curator  (Digest,  xxvii.  10  §  14). 

As  the  object  now  was  to  protect  the  interests  of  the  prodigal 
who  by  interdiction  was  placed  in  a  position  of  absolute  incapacity, 
the  law  compelled  the  guardian  to  give  securities  for  good  conduct, 
and  pledges  that  he  would  administer  the  property  to  the  best 
advantage  (Just.,  Institutes,  lib.  1,  xxiv.).  If  be  was  unable  to 
produce  sufficient  surety  the  magistrate  could,  if  inclined,  relieve 
him  of  his  functions,  and  he  could  also  be  relieved  of  his  duties 
if  he  were  suspected  or  guilty  of  any  misconduct.     An  inventory 
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had  to  be  taken  of  all  the  goods  belonging  to  the  prodigal,  and  the 
guardian  was  bound  to  present  an  account.  His  first  duty  was  to 
sell  everything  which  was  likely  to  or  could  possibly  deteriorate, 
such  as  houses,  unproductive  things,  ornaments,  &c. ;  and  so 
obligatory  was  this  clause  that  the  wishes  of  the  father  as 
expressed  in  his  will  were  frequently  disregarded,  in  spite  of 
the  great  reverence  the  Romans  had  for  that  instrument. 

Under  certain  circumstances  the  guardian  might  also  sell  real 
estate,  but  the  sanction  of  the  magistrate  was  necessary  for  this. 
The  guardian  was  forbidden  to  do  anything  that  might  in  any  way 
be  detrimental  to  the  interests  of  the  prodigal,  and  he  was  also 
bound  to  take  measures  to  recover  any  debts  due.  The  obligations 
imposed  on  the  guardian  to  invest  and  use  the  prodigal's  money 
for  the  latter's  good  were  very  stringent;  and  if  the  rules  laid 
down  by  the  law  were  disobeyed,  the  former  was  responsible  for 
the  loss  incurred  (Digest,  xxvi.  7).  No  gift  could  be  made  by  him 
on  behalf  of  his  ward,  nor  could  he  give  a  marriage  portion  to  any 
of  the  ward  B  children,  and  he  was  further  not  allowed  to  enfran- 
chise any  one^  except  with  the  sanction  of  the  praetor.  The  amount 
of  money  to  be  spent  on  the  maintenance  of  the  prodigal  was 
settled  by  the  court,  after  examination  of  the  parents  and  relatives. 

The  duties  and  responsibilities  of  the  guardian  were  severe ;  in 
fact  he  replaced  the  prodigal  entirely,  and  was  practically  in  loco 
domini  (Digest,  xxvi.  7  §  27).  The  latter  had  of  course  the  right  to 
better  his  condition,  if  that  were  possible,  without  the  assistance 
of  the  guardian,  but  the  '  consensus '  of  this  official  was  indispen- 
sable in  cases  where  there  was  a  possibility  of  the  reverse,  and  in 
many  cases,  as  we  have  said,  the  guardian  was  obliged  first  to 
obtain  the  sanction  of  the  court.  Anything  which  tended  in  this 
direction,  such  as  the  enfranchisement  of  a  slave,  which,  as  we 
mentioned  above,  was  thought  deleterious  to  the  estate,  was  barred. 
Interdiction  took  away  the  prodigal  s  capacity  for  making  or  even 
witnessing  a  will. 

In  the  later  days  of  the  Empire  considerable  modifications  were 
introduced ;  the  turning-point  came  when  the  Emperor  Leo  VI, 
sum&med  Philosophus,  who  became  emperor  in  886,  issued  the 
'  Novellae  Constitutiones,'  in  which  a  most  impoi-tant  clause  was 
that  which  concerned  the  incapacity  of  the  prodigals.  All  the  old 
laws  referring  to  this  were  abrogated,  and  fixed  rules  were  not 
made.  The  right  of  helping  his  poor  relatives,  of  bestowing  his 
goods  on  the  poor,  was  given  to  him,  besides  many  other  concessions. 
After  the  Novel  of  the  Emperor  Leo  the  law  of  interdiction  of 
prodigals  practically  ceased  to  exist,  although  not  formally 
abolished. 
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French  Law. — The  ancient  law  in  France  went  through  three 
stages.  At  the  beginning  it  was  essentially  Roman,  but  when 
the  Franks  overran  and  ruled  the  country,  the  German  customary 
law  obtained,  especially  in  the  north,  the  south  being  always  more 
or  less  under  Roman  influence.  The  third  stage  was  reached  later 
on,  when  the  old  Gei-manic  customs,  after  boiTowing  freely  from 
the  Roman  law,  in  rei^ty  became  Roman.  Interdiction  in  its 
absolute  form  continued  up  to  the  French  Revolution,  when  it  was 
finally  done  away  with.  The  French  law  of  the  present  day  only 
recognizes  a  partial  incapacity,  and  in  the  place  of  interdiction  we 
find  a  conseil  Judiciaire  or  Committee.  Interdiction  is  now  entirely 
reserved  for  lunatics  and  madmen.  The  difference  between  the 
•  Interdiction '  and  the  *  Committee '  is  clearly  stated  by  M.  Emmery 
in  his  '  Expose  des  Motifs '  for  the  law  forming  Chapter  XI  of  the 
Civil  Law  in  the  sitting  of  the  3  Germinal,  an  XI  de  la  R^publique 
(see  Procfes-verbaux  du  Conseil  d'£tat,  tome  a,  pp.  656,  &c.,  2nd  ed. 
1808),  where  he  says :  *  II  est  possible  qu'une  personne  dont  I'inter- 
diction  aura  ^t^  demand^  pour  cause  d'imb^cillit^  ou  de  d^mence 
ne  paraisse  pas  etre  en  cet  ^tat,  mais  qu'il  soit  bien  prouvd^  qu'& 
raison  de  la  faiblesse  d'esprit,  ou  de  I'ascendant  de  quelque  passion 
dominante,  elle  soit  peu  capable  de  la  direction  de  ses  afiaires. 
Alors  le  juge  serait  embarrass^,  si  la  loi  ne  lui  permettait  pas 
d'employer  un  autre  remfede  que  celui  de  Tinterdiction.  Le  juge, 
en  semblables  circonstances,  pourra  intimer  la  defense  de  plaider, 
transiger,  emprunter,  recevoir  des  remboursements,  aligner  ni 
hypoth^uer,  sans  Vassistance  d*un  conseil  qui  sera  nommd  par 
le  jugement.  Yous  apercevez,  ci  toy  ens  l^gislateurs,  la  difference 
notable  qui  existe  entre  Tinterdiction  absolue  et  le  simple  assujet- 
tissement  a  prendi'e,  dans  certains  cas  specifies,  Tavis  d'un  conseil. 

'  Ceux  auxquels  on  donne  un  conseil  ne  sont  pas  incapables  des 
actes  de  la  vie  civile.  lis  ne  peuvent  s'obliger,  en  contractant  dans 
les  cas  pr^vus,  sans  Tassistance  de  leur  conseil ;  mais,  en  g^ndral^ 
ils  sont  habiles  k  contractor,  ils  peuvent  se  marier,  ils  peuvent 
faire  un  testament;  ce  que  ne  peuvent  pas  les  interdits  par  cause 
d'imb^cillite,  de  d^mence  ou  de  fureur.' 

A  prodigal  has  complete  civil  and  political  liberty,  and  is  only 
restrained  as  far  as  his  property  is  concerned.  The  prodigal  is  in 
possession  of  his  reason,  and  does  not,  as  the  lunatic,  suffer  from 
any  natural  incapacity. 

In  the  same  speech  M.  Emmery  also  gives  the  reasons  which 
induced  him  and  his  co-legislators  to  include  these  articles  in  the 
code.  The  object  of  a  wise  legislation,  he  says,  ought  to  be  to 
establish  what  is  most  suited  to  society,  for  whom  the  laws  are 
made.     The  State,  interested  as  it  is  in  the  preservation  of  the 
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family,  cannot  admit  that  the  rights  of  property  consist  in  the 
right  of  a  citizen  to  ruin  his  family  in  satisfying  his  miserable 
whims  and  fancies  or  shameful  caprices.  The  law  ought  to  guard 
the  interests  of  his  wife  and  children,  to  whom  at  any  rate  he  owes 
food  and  clothing ;  it  ought  also  to  watch  over  his  other  relations, 
who,  through  honour,  generosity,  or  importunity,  may  some  day  be 
compelled  to  make  good  the  misconduct  of  the  prodigal  at  the 
expense  of  their  own  comfort.  Prodigality  does  not  result  from 
one  abuse,  Hor  even  from  several ;  but  if  the  abuse  becomes  a  habit, 
there  is  no  longer  any  doubt  that  the  spendthrift  is  a  kind  of 
lunatic  who  is  incapable  of  reasonable  conduct,  and  to  whom  it  is 
dangerous  to  allow  free  exercise  of  a  right  which  he  does  not  use, 
but  which  he  continually  abuses. 

In  the  old  French  law  the  powers  of  the  committee  depended 
on  the  discretion  of  the  judge  on  appointing  him  in  each  case. 
He  might,  in  the  judgment  declaring  the  person  a  prodigal,  appoint 
a  committee  with  powers  more  or  less  extensive  as  he  thought  fit. 
Under  the  Code  Napol^n,  Art.  513,  one  cannot  demand  the  asseni 
of  a  committee  except  for  the  things  which  are  prescribed  by  that 
article ;  the  result  of  this  is  that  on  matters  outside  the  article  the 
prodigal  is  absolutely  free.  The  state  of  a  prodigal  is  regarded 
as  a  matter  of  status.  All  matters  of  status  are  matters  of  public 
order.  There  are  three  important  consequences  which  result  from 
this:  first,  that  the  tribunals  can  only  appoint  a  committee  for 
prodigals  and  lunatics ;  second,  that  for  the  appointment  of  a  com- 
mittee no  agreement  or  admission  or  ignoring  of  legal  proceedings, 
or  acquiescence  in  legal  proceedings  affects  them  one  way  or  the 
other ;  third,  the  demand  for  a  committee  must  be  communicated 
to  the  public  authority,  and  judgment  cannot  be  given  without 
reference  to  him. 

The  right  to  demand  the  nomination  of  a  committee  lies  with 
every  relation  of  a  prodigal,  and  both  husband  and  wife  had  the 
same  powers  with  regard  to  each  other  (Code  Nap.,  Art.  490,  514), 
and  besides  these,  the  right  was  also  vested  in  the  public  authority 
(Code  Nap.,  Art.  491,  514),  if  the  prodigal  had  no  relations,  and  in 
the  case  of  a  foreigner  resident  in  France,  because  public  order  was 
concerned  where  a  man  was  recklessly  squandering  his  money,  and 
it  was  the  duty  of  the  law  to  repress  such  acts.  The  prodigal 
himself  could  not  ask  for  a  committee. 

The  court  before  whom  the  proceedings  come  is  the  one  in  whose 
jurisdiction  the  prodigal  is  resident.  The  persons  who  wish  for  the 
appointment  of  a  committee  must  address  a  demand  for  it  to  the 
presiding  judge  of  the  tribunal  competent  to  give  it.  This  demand 
must  be  in  writing,  and  ought  to  contain  the  facts  relied  on  to 
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prove  the  prodigality,  the  names  of  the  witnesses  and  examples 
of  prodigality,  but  when  the  case  actually  comes  to  trial  they  are 
not  confined  to  the  witnesses  or  facts  mentioned  in  this  demand 
(Code  Nap.  493,  and  Code  Civil  890).  When  the  president  of  the 
tribunal  has  received  the  demand  he  must,  under  the  terms  of 
Article  891  of  the  Code  of  Procedure,  order  the  communication 
of  this  demand  to  the  public  authority  and  commit  it  to  a  judge 
to  make  a  report  on  it  on  a  day  to  be  fixed.  When  the  request  for 
a  nomination  of  a  coipmittee  has  been  communicated  to  the  public 
authority  in  conformity  with  the  rules  of  procedure,  and  the  judge 
has  made  his  report,  it  is  then  the  duty  of  the  tribunal  to  make  its 
decree,  and  in  order  that  this  decree  shall  be  made  with  most  light 
and  certainty  the  law  prescribes  that  the  opinion  of  the  family 
eouncU  shall  be  obtained.  Of  course,  it  is  evident  that  if,  on  the 
examination  of  the  facts  related  in  the  request,  it  should  be  shown 
that  the  person  accused  of  being  a  prodigal  is  not  one,  the  tribunal 
is  not  obliged  to  call  together  a  family  council.  But  if  the  procedure 
must  go  on,  the  opinipn  of  the  family  council  is  indispensable. 
The  person  who  has  instituted  the  proceedings,  however,  cannot 
take  part  in  this  family  council ;  with  this  exception,  that  the 
husband,  wife  or  child  can  always  sit  on  the  family  council. 
If,  however,  the  demand  for  a  committee  emanated  from  any  one 
of  these,  then  they  may  only  take  a  deliberative  part  in  its  proceed- 
ings, and  they  have  no  vote  (Code  Nap.,  Art.  495).  The  family 
council  deliberates  in  the  ordinary  form,  and  can,  if  the  judge  thinks 
fit,  hear  the  alleged  prodigal  or  his  legal  representative.  Article 
883  of  Civil  Procedure  prescribes  that  in  every  case  in  which  the 
deliberations  of  the  family  council  are  not  unanimous  the  opinion 
of  each  of  its  members  shall  be  mentioned  in  the  report.  The  Civil 
Code  then  goes  on  to  say  that  the  alleged  prodigal  is  to  be  in- 
terrogated by  the  judge  after  he  has  read  the  report  of  the  family 
council.  The  interrogation  of  the  prodigal  always  takes  place 
privately,  on  account  of  the  delicate  nature  of  the  investigation. 
The  prodigal  does  not  lose  his  capacity  until  the  court  has  definitely 
decreed  a  committee  to  him.  If  the  interrogation  and  reports  are 
not  sufficient,  and  the  facts  can  be  proved  by  witnesses,  the 
tribunal  can  order  a-  trial  if  it  wishes.  Under  ordinary  circum- 
stances the  prodigal  ought  to  assist  at  this  trial,  but  the  tribunal 
can  make  a  decree  even  if  he  is  absent.  After  all  the  measures 
taken  to  obtain  information  are  terminated,  the  court  directs  the 
reports  of  the  interrogatories  and  of  the  inquiry  to  be  hajided 
to  the  alleged  prodigal,  and  then  he  is  given  time  to  plead. 

The  judgment  on  the  demand  for  a  committee  must  be  made 
publicly,  and  must  be  published  in  a  special  form.     The  prodigal 
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may  appeal,  or  any  of  the  parties  concerned — i.e.  the  right  of 
appeal  belongs  to  the  person  who  has  instituted  the  proceedings, 
the  person  against  whom  they  are  instituted,  and  every  member 
of  the  family  council.  Third  parties  have  no  right  of  appeal, 
because  the  question  is  not  a  pecuniary  one,  but  a  question  in 
which  the  State  is  interested.  The  fact  of  lodging  an  appeal  has 
the  effect  of  suspending  the  appointment  of  a  committee.  The 
result  of  the  trial  must  be  made  public.  As  in  practice  the  list 
of  lunatics  and  prodigals  is  a  long  one,  the  public  is  notified 
that  a  register  exists  which  is  always  open,  in  which  the  names 
of  those  who  are  either  lunatics  or  prodigals  are  inscribed.  If  the 
proceedings  for  making  public  ai-e  not  fulfilled,  the  judgment 
of  the  court  is  equally  valid;  the  only  effect  is  that  the  person 
who  has  put  the  law  into  motion  and  his  legal  adviser  are 
responsible  for  any  damage  which  may  happen  to  a  third  party 
if  he  contract  or  has  dealings  with  a  prodigal  whose  prodigality 
is  not  made  public. 

The  tribunal  appoints  the  committee,  and  has  complete  freedom 
of  action  in  doing  so.  The  most  usual  course  is  to  choose  some 
solicitor  or  barrister;  the  main  point  being  to  nominate  such 
persons  as  are  likely  to  be  of  assistance  to  the  prodigal.  Relatives 
are  rarely  asked  to  serve  because  they  are  considered  interested 
parties.  A  husband,  however,  is  usually  in  practice  the  '  Conseil 
judiciaire'  to  his  wife ;  the  wife  is  never  the  '  Conseil  judiciaire' 
of  her  husband,  as  the  husband,  in  spite  of  the  decree,  preserves 
his  marital  rights  under  the  common  law. 

The  function  of  the  committee  is  an  important  question.  Article 
513  of  the  Code  Napol^n  reads:  'II  peut  dtre  d^fendu  aux 
prodigues  de  plaider,  &c.,  sans  I'as^tance  d'un  Conseil.'  A  great  deal 
of  discussion  has  arisen  as  to  what  the  term  '  assistance '  implies ; 
for  instance,  whether  the  committee  has  the  power  to  act  alone, 
but  from  the  text  of  the  law  it  seems  clear  (and  this  is  also  the 
general  opinion)  that  the  committee  can  never  act  without  the 
prodigaL  There  are,  however,  undoubtedly  cases  where  the  prodigal 
can  act  without  the  'assistance'  of  the  committee.  This  would 
happexi  when  the  prodigal  seeks  to  obtain  the  nomination  of 
a  committee  ad  hoc  or  the  cancelling  of  the  committee  nominated. 

The  effect  of  the  nomination  of  a  committee  renders  the  prodigal 
incapable  in  respect  to  those  things  enumerated  in  Article  513 
of  the  Code  Napol^n,  which  is  as  follows :  '  II  peut  Stre  ddfendu 
aux  prodigues  de  plaider,  de  transiger,  d'emprunter,  de  recevoir  un 
capital  mobilier  et  d'en  donner  d^harge,  d'ali^er  ni  de  grever 
leurs  biens  d'hypothfeques.'  *  Prodigals  may  be  forbidden  to  im- 
plead, to  settle  disputes,  to  borrow,  to  receive  any  movable  capital, 
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and  to  give  a  discharge  therefor,  to  alienate,  or  to  encumber  their 
property  by  mortgages.'  In  all  other  matters  the  prodigal  has  the 
rights  of  an  ordinary  citizen  under  the  common  law*  He  preserves 
the  government  of  his  person,  and  can  live  where  he  likes  and 
follow  any  profession  he  likes.  The  strict  rules  of  old  Roman  days 
are  no  longer  in  force.  The  prodigal  may  marry,  make  a  will, 
or  adopt  an  illegitimate  child  if  he  pleases,  and  not  only  this, 
but  he  has  full  power  to  exercise  his  political  rights,  except  that 
he  loses  the  doubtful  privilege  of  serving  on  a  jury  (Laws, 
November  1872,  Suppl.  to  Code).  The  management  of  his  property 
is  still  left  in  his  own  hands  under  the  care  of  the  committee,  and 
the  spendthrift  may  make  leases,  but  not  for  a  longer  period  than  nine 
years.  In  a  word,  he  has  control  over  his  property  as  far  as  im- 
proving it  is  concerned,  provided  he  does  not  commit  any  of  the  five 
acts  forbidden  by  Article  513  of  the  Code  Napoleon  above  cited. 

As  soon  as  judgment  has  been  pronounced,  the  committee  enters 
into  exercise  of  his  duties.  Acts  done  by  the  prodigal  prior  to 
judgment  being  pronounced  cannot  be  annulled,  except  those 
which  have  been  entered  into  after  the  demand  for  a  committee 
had  been  made,  and  all  acts  done  after  the  judgment  without  the 
*  assistance  *  of  the  committee  are  null  and  void,  '  de  droit '  {ipw 
facto),  irrespective  of  the  fact  whether  they  are  advantageous  or  not 
to  the  prodigaL 

The  spendthrift  is  forbidden : — 

(i)  *Plaider,'  to  implead,  but  there  are  cases  where  the  letter 
of  the  law  is  not  insisted  on ;  for  instance,  when  he  appeals  against 
the  judgment  which  has  just  made  him  incapable,  or  when  he  asks 
for  liberation  from  incapacity,  and  also  in  those  cases  when  he 
asks  for  a  committee  ad  hoc, 

(2)  '  Transiger,'  i.  e.  to  settle  any  dispute  or  compromise  a  right 
of  action,  which  is  in  effect  alienating  a  part  of  his  claims  in  order 
to  avoid  an  action,  is  forbidden. 

(3)  '  Emprunter,'  or  to  borrow. 

(4)  *  Recevoir  un  capital  mobilier,  en  donner  d^charge,*  to  receive 
a  movable  capital  and  to  give  a  discharge  therefor — the  intention 
of  which  was  to  prevent  the  •prodigal  from  spending  any  sum  of 
money  which  he  might  receive.  This  regulation  placed  him  in  the 
same  position  as  the  minor. 

(5)  *Alidner,'  alienating  or  encumbering  his  property  with 
a  mortgage. 

Such  in  brief  are  the  laws  in  France  at  the  present  day. 
We  propose  now  briefly  to  point  out  the  chief  differences  which 
exist  in  the  laws  in  Germany. 

Two  different  systems  of  law  broadly  obtain  in  Geimany,  namely 
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ihat  in  which  the  French  Code  Napoleon  and  its  provisions,  with 
certain  unimportant  diflFerencea,  have  been  adopted,  and  the  other 
where  the  German  customary  law  is  in  force.  What  we  have  said 
about  the  French  code  of  course  holds  good  in  the  foi-mer.  There 
are  minor  modifications  of  the  French  code  in  the  different  states ; 
one  of  the  most  interesting  of  these  is  that  in  Baden,  which  combines 
the  severer  German  common  law  with  the  French  civil  procedure. 
If  the  prodigal  in  Baden  disr^ards  the  advice  of  his  tutor,  and 
does  things  which  he  is  forbidden  to  do  when  in  a  state  of  pupillage, 
he  can  be  put  in  a  state  of  absolute  pupillage.  The  care  of  tiie 
prodigal  is  a  matter  under  the  care  of  the  public  authority. 

Where  the  German  customary  law  obtains,  special  administrative 
boards,  organized  according  to  the  special  laws  of  the  various  states, 
have  charge  over  persons  who  have  not  full  rights,  such  as  prodigals, 
minors  and  orphans.  These  administrative  authorities  nominate 
a  tutor  if  necessary,  and  it  is  their  business  to  look  after  the 
management  of  the  estate  by  the  tutor ;  for  instance,  they  oblige 
him  to  put  into  their  hands  all  the  title-deeds  and  objects  of  value 
of  the  prodigal  on  taking  up  the  curatorship ;  and  the  tutor  has 
also  to  render  yearly  accounts  to  them.  The  tutor  represents  the 
prodigal  in  the  most  absolute  fashion,  and  the  latter  is  not  permitted 
to  intervene  in  the  acts  done  in  his  name,  except  of  course  acts 
which  cannot  be  done  except  by  him,  as  the  making  of  a  will,  &c. 
The  tutor  administers  under  the  control  and  with  the  consent 
of  the  administrative  authority,  much  as  a  guardian  in  England 
acts  under  the  control  of  the  Court  of  Chancery  when  his  ward 
is  a  ward  in  Chancery. 

The  essential  characteristic  of  modem  German  law  is  the  frequent 
intervention  of  this  authority. 

According  to  the  German  common  law,  which  in  this  respect  was 
similar  to  the  Roman  law,  the  putting  of  a  person  into  a  state 
of  pupillage  is  done  by  this  public  authority,  while  the  Prussian 
and  French  law  make  it  the  result  of  a  private  application  by  those 
interested  in  putting  the  prodigal  in  a  state  of  pupillage. 

The  new  German  Code  of  Civil  Procedure  attempts  to  strike 
a  middle  line  between  these  two  systems  by  making  the  interference 
of  the  public  authority  depend  on  the  complaint  of  the  individual. 
The  persons  who  may  make  this  complaint  are  the  persons  set 
forth  in  the  Code  of  Civil  Procedure  and  any  other  persons  who 
by  the  law  of  the  particular  state  in  which  the  prodigal  is  living 
may  have  a  right  to  make  the  complaint.  Roughly  speaking, 
these  are  the  near  relatives,  the  husband  or  wife  of  the  prodigal, 
and  in  some  places  also  the  public  authority,  who  would  have 
to  provide  for  the  maintenance  of  the  prodigal  if  he  become  destitute. 
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such  persons  as  would  correspond  with  our  Poor  Law  guardians. 
Where  the  German  common  law  obtains  the  prodigal  loses  his 
status  entirely  as  a  free  man,  and  is  under  all  the  disabilities  of  the 
Roman  interdiction.  The  complaint  must  contain  the  facts  and 
the  means  of  verifying  them  on  which  the  complainant  relies 
in  establishing  the  fact  that  the  person  is  in  reality  a  prodigal. 
What  constitutes  a  prodigal  depends  on  the  law  of  the  particular 
state.  In  Prussia  the  plaint  must  allege  facts  from  which  it 
appeai-s  that  the  alleged  spendthrift  is  cdnsiderably  diminishing 
his  estate  through  frivolous  and  useless  expenditure  or  by  idle 
neglect.  In  Saxony  facts  must  be  proved  that  leave  no  doubt 
that  the  prodigal  'sein  Yermogen  auf  leichtsinnige  Weise  durch- 
bringt  und  hierdurch  sich  und  seine  Familie  der  Oefahr  eines 
Nothstandes  aussetzt.' 

W^here  there  is  no  legal  definition  of  a  prodigal  facts  must 
always  be  brought  before  the  court  which  show  with  a  reasonable 
amount  of  certainty  that  the  accused  person  will  bring  his  family 
into  want  or  himself  become  a  burden  to  the  relatives,  if  he  is 
allowed  to  continue  his  frivolous  course  of  life. 

It  is  the  duty  of  the  administrative  authority  itself,  before 
starting  the  procedure  for  putting  the  prodigal  under  pupillage, 
to  satisfy  itself  that  the  complaint  is  brought  by  the  proper 
persons,  and  to  examine  into  the  reliability  of  the  facts  alleged. 
Of  course  if  the  complaint  issues  from  the  wrong  persons  it  falls 
to  the  ground,  but  the  complainant  has  a  right  of  appeal. 

The  putting  of  a  person  under  a  pupillage  is  a  matter  which 
does  not  depend  on  the  parties  themselves,  and  is  not  conducted 
on  the  principle  of  an  ordinary  action.  In  an  action  between 
parties  the  final  result  may  depend  on  the  conduct  of  it  by  the 
parties,  viz.  consent  of  the  defendant  to  judgment  or  his  evidence 
and  admissions,  or  the  fact  that  he  has  failed  either  to  put  in 
a  defence  or  to  enter  an  appearance.  The  public  authorities  in 
case  of  an  application  for  pupillage  satisfy  themselves  affirmatively 
as  to  the  facts  by  any  means  they  may  think  necessary  before 
making  a  decree  of  pupillage. 

The  judge  who  makes  the  inquiry  is  generally  a  magistrate, 
and  if  he  should  come  to  the  conclusion  that  the  person  accused 
is  a  prodigal,  he  has  to  announce  it  to  the  administrative  authorities, 
to  the  prodigal  himself  and  to  the  complainant.  The  spendthrift 
is  under  a  state  of  pupillage  from  the  time  the  decree  is  announced 
to  him  (A.  623,  *  Civilprocessordnung ').  It  is  the  duty  of  the  court 
to  make  the  fact  of  his  being  declared  a  prodigal  public  (A.  627, 
•Civilprocessordnung').  How  it  should  actually  be  made  public 
depends  on  the  law  of  each  State. 
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The  alleged  prodigal  may  appeal  against  the  decision,  and  he 
can,  if  he  has  been  put  under  pupillage,  have  the  decree  of  pupillage 
removed  on  showing  good  grounds.  While  the  appeal  is  pending, 
or  until  he  has  succeeded  in  getting  the  decree  revoked,  he  is  in 
the  position  of  a  person  in  a  state  of  pupillage.  If  he  should  gain 
his  action,  and  have  the  decree  annulled,  his  acts  during  the  state 
of  pupillage  will  be  regarded  as  legally  binding  on  him^  and  at  the 
same  time  the  acts  of  the  guardian  will  also  be  binding  (A.  613, 
*  Civilprocessordnung '). 

The  nomination  of  the  tutor  is,  as  we  have  seen,  in  the  hands 
of  the  administrative  authorities,  who  consider  in  an  order 
prescribed  by  the  law  the  persons  related  to  the  prodigal,  so  far 
as  they  are  suitable  to  be  tutors;  but  they  are  not  confined  to 
them,  but  have  an  absolute  choice. 

The  tutor  undertakes  his  duties  after  taking  an  oath  or  an 
affirmation  to  the  administrative  authorities,  and  he  receives 
a  '  Gegenvormund,'  a  co-trustee,  to  control  him  where  the  means 
of  the  prodigal  are  large,  and  in  cases  where  his  interests  seem 
at  variance  with  those  of  the  prodigal.  There  are  very  exact 
arrangements  as  to  the  conduct  of  the  tutor  prescribed  by  the 
codified  law  by  sections  1 793-1 836  of  the  Civil  Code  ^ 

In  P^ssia,  as  soon  as  the  decree  of  pupillage  has  been  pro- 
nounced, the  tutelary  authority  takes  the  advice  of  the  *  Waisen- 
rath,'  which  is  composed  of  one  or  more  members  of  the 
'  Oemeindemitglieder,'  and  they  must  then  call  in  the  following  per- 
sons to  assist  the  tutor — namely,  the  father,  mother,  and  maternal 
and  paternal  grandfathers  of  the  prodigal.  The  father  and  husband 
are  legal  guardians,  and  the  wife  also  can  claim  to  be  a  tutor. 

There  are  a  couple  of  points  of  difference  in  the  Italian  and 
Austrian  law  which  may  be  noticed  here. 

The  Italian  law  is  of  course  Roman  law.  The  present  Civil 
Code  was  first  promulgated  in  1886,  when  all  the  local  laws 
of  the  different  provinces  disappeared.  As  regards  the  prodigal, 
the  law  is  the  same  as  that  of  the  Code  Napoleon,  with  this 
addition,  which  runs :  '  N6  fare  altro  atto  che  ecceda  la  semplice 
amministrazione,  senza  V  assistenza  di  un  curatore  da  nominarsi 
dal  consiglio  di  famiglia  o  di  tutela.'  The  tutor  is  in  Italy  there- 
fore appointed  by  the  *  conseil  de  famille '  or  the  '  Vormundschafts- 
behorde,'  not  by  the  tribunal,  as  in  France. 

The  other  point  to  be  noted  is  the  means  the  Italians  employ 
in  making  the  decree  public.  In  every  praetorship  the  registers 
are  kept,  one  for  minors  and  interdicted  persons,  and  the  other 

*  In  force  on  and  after  Jan.  i,  1900,  see  the  JSinfuhrungsgesetz,  art.  i. 
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for  those  who  are  otherwise  incapable  (Codice  Civile  343). 
A  greater  publicity  seems  to  be  attained  in  this  way. 

The  Austrian  law  is  practically  the  same  as  the  German  law* 
The  *  Vormundschaftsbehorde  *  select  the  guardian,  and  follow 
a  strict  order  prescribed  by  the  law  in  doing  so ;  but  they  must 
first  make  a  minute  examination  into  the  facts  alleged  against 
the  prodigal,  and  satisfy  themselves  that  prodigality  exists.  It  is 
obligatory  on  the  person  chosen  to  serve,  and  he  is,  as  in  Germany, 
always  subject  to  this  board,  to  whom  he  has  to  render  yearly 
accounts,  and  from  whom  he  has  to  receive  permission  if  he  wishes 
to  invest  or  otherwise  spend  the  capital  of  the  prodigal  The 
guardian  in  Austria  is  paid  for  his  services. 

We  have  now  traced  the  history  of  pupillage  from  its  inception 
in  Roman  law,  and  we  have  shown  how  it  has  been  considered 
necessary  in  most  of  the  States  of  modem  Europe.  It  remains, 
therefore,  for  us  to  deal  with  the  question  whether  any  trace 
of  it  exists  in  English  law,  and  what  change,  if  any,  should  be 
made  therein.  The  question  whether  any  change  should  be  made 
or  no  is,  as  we  have  seen  in  the  beginning,  rather  a  question  for 
the  statesman  and  the  social  inquirer  than  for  the  lawyer.  How  it 
should  be  effected  if  they  should  determine  that  a  change  ought 
to  be  made  is  the  province  of  the  comparative  jurisconsult,  after 
explaining  the  provisioits  which  exist  in  other  countries. 

In  Roman  law  the  enactments  against  prodigals  arose,  as  we 
have  seen,  not  for  the  purpose  of  discouraging  useless  and  foolish 
expenditure,  nor  out  of  a  sense  of  preserving  public  order,  but  to 
protect  the  rights  of  the  individuals  belonging  to  a  family  in  the 
common  property  of  the  family,  and  it  is  here  that  we  should 
expect,  if  anywhere,  to  find  traces  of  the  law  of  prodigality  in 
England.  Accordingly,  we  find  that  when  the  law  gave  persons 
not  connected  with  the  family  an  interest  in  the  family  property, 
it  sought  to  protect  the  estate  from  their  devastations.  Before  the 
time  of  Henry  III  and  Edward  I,  the  husband  who  had  an  interest 
in  his  wife's  property  by  the  courtesy,  and  the  wife  who  had  rights 
of  dower  in  her  deceased  husband's  estate  were  prevented  from 
wasting  it.  By  the  statutes  of  Marlbridge,  52  Henry  HI,  and  the 
statute  of  Gloucester,  6  Edward  I,  c.  5,  the  idea  of  protecting 
the  family  property  was  extended  to  other  persons  who  happened 
to  have  a  temporary  interest  in  the  estate;  and  since  then  the 
tenant  for  life  was  prohibited  from  wasting  the  property,  and 
a  writ  of  waste  lay  against  him  at  the  suit  of  the  remainderman. 
This  writ  of  waste  was  abolished  by  3  &  4  William  IV,  c.  27, 
s.  36,  but  the  principle  exists  up  to  the  present  day,  and  the 
remainderman  has  a  right  to  bring  an  action  for  an  injunction 
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or  damages  if  the  inheritance  is  damaged  by  what  the  law  considers 
waste. 

We  are  only  dealing  here  with  the  principle,  and  therefore 
it  is  not  necessary  to  go  into  the  distinction  of  the  law  between 
voluntary,  permissive^  or  equitable  waste.  These  are  distinctions 
which  only  define  the  different  ways  in  which  the  property  may 
be  deteriorated,  some  of  which  the  law  would  not  deal  with,  and 
others  it  would.  The  object,  however,  of  the  law  of  waste  was 
to  prevent  the  temporary  possessor  of  the  family  property  actively 
damaging  it.  When  we  consider  how  little  personal  property  there 
was  in  England,  and  how  small  the  trade  was  until  the  Stuart 
period,  it  is  not  surprising  that  the  principle  of  the  law  of  waste 
was  not  extended  to  personal  property.  So  small  was  the  value 
of  personalty  even  in  the  time  of  Queen  Elizabeth,  that  the  statute 
which  is  the  foundation  of  our  poor  law,  though  it  provided  for  the 
rating  of  both  personal  and  real  property  for  the  relief  of  the  poor, 
became  inoperative  so  far  as  personalty  was  concerned,  and  it  has 
never  since  been  rated. 

The  only  approach  given  by  the  law  in  England  at  present 
to  a  protection  of  the  prodigal  himself  seems  to  be  the  equitable 
doctrine  whereby  expectant  heirs  are  relieved  from  extortionate 
bcu'gains.  In  this  case,  however,  the  bargain  is  made  when  he  is 
not  in  possession  of  his  property ;  and  the  theory  of  the  law  is  that, 
owing  to  his  present  necessities,  he  is  unable  to  protect  himself. 
Mere  inadequacy  of  the  price  given  will  entitle  the  prodigal  to  seek 
relief  from  the  contract,  and  the  onus  of  proof  is  on  the  purchaser 
to  show  the  price  was  a  fair  one  [Earl  of  Ayle^ford  v.  Morris^  L.  R. 
8  Ch.  490,  and  O'Rorke  v.  Bolingbroke^  2  App.  Cas.  814).  This 
principle  was  extended  in  Ifevill  v.  Snelling  to  a  person  who  was  not 
an  expectant  heir,  but  has  only  a  genei-al  hope  of  being  remembered 
by  his  father  in  his  will  (15  Ch.  D.  679). 

The  Lunacy  Act  of  1890  enables  the  judge  in  lunacy  (s.  116  d) 
to  apply  the  power  of  managing  property  contained  in  the  Act 
to  a  person  not  found  a  lunatic.  The  judge  must  be  satisfied  that 
such  person  is  ^  through  mental  infirmity  arising  from  disease  or 
age '  incapable  of  managing  his  affairs ;  but  it  has  never  yet  been 
suggested  to  the  court  that  prodigality  came  under  this  head. 

Scottish  law,  which  has  borrowed  considerably  from  Roman  law, 
has  naturally  traces  of  the  law  against  prodigals,  and  interdiction 
exists  in  the  sense  of  a  legal  restraint  laid  upon  such  persons  from 
signing  any  deed  to  their  own  prejudice,  without  the  consent  of 
their  curators  or  interdictors. 

As  interdiction  involved  a  previous  inquiry  into  the  person's 
condition,  a  custom  arose  in  Scotland,  which  was  sanctioned  by 
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the  law,  of  avoiding  this  inquiry  by  submitting  to  a  *  voluntary 
interdiction.'  This  generally  takes  the  form  of  a  bond  by  which 
the  prodigal  binds  himself  to  execute  no  deed  which  may  affect 
his  estate  without  the  consent  of  the  persons  named  in  the  bond 
as  curators.  This  interdiction  is  iiTcvocable  by  the  prodigal  him- 
self, but  can  be  got  rid  of  by  the  consent  of  the  Court  of  Session 
or  the  assent  of  all  the  parties  to  the  bond,  and  also,  where  the 
bond  provides  for  a  certain  minimum  number  of  interdiotors,  and 
the  quorum  is  reduced  by  death.  There  is  also  a  judicial  interdic- 
tion imposed  by  the  Court  of  Session.  This  sentence  is  the  result 
of  an  action  brought  by  a  near  relative,  or  by  the  action  of  the 
Court  itself,  where  it  appears  in  the  course  of  a  suit  that  it  is 
advisable.  In  olden  days  the  interdiction  was  published  at  the 
Market  Cross,  but  now  there  is  a  general  register  kept  which  is 
equivalent  to  publication. 

Interdiction  in  Scotland,  since  the  decision  of  Bruce  and  Forbes 
in  1634,  only  affects  real  estate.  The  interdictors  do  not  manage 
it,  but  only  give  or  refuse  their  assent  to  contracts.  The  form  of 
'  voluntary  interdiction'  appears  to  be  much  the  commoner,  as  there 
is  no  publicity  attached  to  it  except  the  fact  that  the  name  appeal's 
in  the  register.  In  cases  where  a  voluntary  interdiction  cannot  be 
obtained,  the  Scottish  law  relating  to '  unconscionable  bargains,*  and 
to  *  facility,'  and  *  circumvention,'  is  often  a  sufficient  protection. 

SuoGESTiONS. — As  wc  have  pointed  out,  it  is  not  the  function 
of  a  legal  article  to  discuss  the  economic  disadvantages  of  prodi- 
gality at  any  length.  We  have  done  enough  in  the  introduction 
to  indicate  what  these  are ;  the  only  question,  therefore,  which 
remains  is  what  practical  remedy  can  be  applied  which  would 
restrain  prodigality  and  at  the  same  time  not  interfere  too  much 
with  the  liberty  of  the  subject.  It  is  quite  clear  that  nothing 
can  be  done  to  restrain  prodigality  as  long  as  the  prodigal  is 
treated  as  a  person  having  full  powers  of  contracting,  and  able 
to  bind  himself  and  his  property.  For  this  reason  the  Roman  law, 
the  French  law,  and  the  German  law  have  all  dealt  blows  at  the 
prodigal's  power  of  contract :  the  Roman  law,  and  the  German  law 
which  is  not  of  French  origin,  by  absolutely  taking  away  the  right 
of  contracting  from  him  ;  the  French  law  by  making  his  contracts 
binding  only  when  he  received  the  assent  of  the  *Conseil  judiciaire.' 
Hitherto  the  liberty  of  contract  has  only  been  interfered  with 
in  Ireland  with  reference  to  land  legislation^  and  in  England  in 
the  limited  number  of  Acts  which  forbid  '  contracting  out,'  such 
as  the  Truck  Acts,  Agricultural  Holdings  Act,  and-  Workmen's 
Compensation  Act.  In  this  latter  Act  it  is  provided  that,  unless 
the  registrar  of  friendly  societies  is  satisfied  that  the  employer  is 
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prepared  and  able  to  give  his  workmen  advantages  not  less  than 
they  would  receive  under  the  Act,  they  shall  not  be  allowed  to 
make  any  contract  relieving  the  employer  from  the  obligation  of 
the  Act.  In  all  these  cases,  however,  English  legislators  have 
shown  that  they  are  prepared  to  deal  with  liberty  of  contract  if 
they  consider  the  circumstances  of  the  case  require  it. 

By  the  Inebriates  Bill  of  1 895,  Lord  Herschell  and  the  late  Liberal 
Gk>vemment  (see  Parliamentary  Debates,  4th  ser.,  vol.  xxxiv,  pp. 
1627-1647,  June  21,  1895)  showed  that  they  were  prepared  to  go 
ftirther,  and  were  willing  to  encroach  on  the  personal  liberty  of  the 
subject,  if  it  was  desirable  for  the  good  of  the  individual  or  that 
of  tiie  public,  and  this  not  only  when  he  had  committed  a  criminal 
oflfence,  but  when  he  had  never  been  before  any  court  of  any  kind. 
It  was  proposed  by  that  Bill  to  imprison  habitual  drunkards  in 
asylums  for  a  minimum  period  of  twelve  months,  and  a  maximum 
period  of  two  years,  if  it  could  be  proved  to  the  satisfaction  of 
a  County  Court  judge  or  a  High  Court  judge  that  they  were  such. 
Lord  Herschell  relied  on  the  fact  that  habitual  drunkards  were 
a  cause  of  mischief  not  only  to  themselves,  but  also  to  their 
families ;  though  in  causing  their  misery  they  had  been  guilty 
of  nothing  that  in  the  eye  of  the  criminal  law  amounted  to  cruelty. 
It  is  not  difficult  to  understand  that  the  danger  of  abuse  by 
interested  parties  of  this  power  of  imprisonment  prevented  it 
becoming  law ;  and  that  therefore  the  provisions  of  that  Bill  were 
not  reintroduced  in  the  Habitual  Inebriates  Act  of  1898;  but  it 
was  a  far  stronger  measure  to  attempt  to  deal  with  personal  liberty 
than  to  deal  with  the  liberty  of  contract. 

We  have  in  England  no  public  official  authority  corresponding  to 
the  German 'Vormundschaftsbehorde,'  which  has  the  care  of  minors, 
lunatics,  and  prodigals.  The  Chancellor  has,  indeed,  nominally 
the  care  in  England  of  wards  in  Chancery  and  lunatics,  which 
jurisdiction  is  in  fact  exercised  by  the  Chanceiy  Court  and  a  judge 
or  master  in  lunacy,  but  there  is  nothing  corresponcling  to  a  board 
exercising  general  supervision  over  persons  requiring  guardianship. 
It  seems  to  us  that  an  inquisition  might  be  held  similar  to  that 
of  the  Lunacy  Act  1890,  53  &  54  Vict,  c  5,  s.  90,  whereby  the 
judge  in  lunacy  may  direct  an  inquisition  as  to  whether  a  person 
alleged  to  be  a  lunatic  is  capable  of  managing  himself  and  his 
affairs,  and  an  issue  directed  which  may  be  tried  before  a  jury  as  to 
whether  he  is  so  or  not.  In  the  case  of  a  lunatic  it  is  usual 
to  appoint  a  committee  both  of  the  lunatic's  person  and  of  the 
lunatic's  estate^.     In  the  case  of  a  prodigal  it  would  of  course 

^  [There  is  no  difficulty  about  appointing  a  committee*  of  the  estate  alone  in 
proper  cases. — En.  ] 
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not  be  necessary  to  appoint  one  to  his  person,  but  a  committee 
might  be  nominated  to  take  charge  of  the  prodigal's  property; 
and  this  committee  might  have  the  same  powers  of  acting  in  the 
management  of  the  estates  as  in  the  case  of  a  lunatic  the  committee 
has  tmder  the  supervision  of  the  judge  in  lunacy.  It  would  be  easy 
to  provide  for  the  advice  and  assistance  of  the  family  in  some 
method  as  the  French  and  Prussians  do  by  the  '  conseil  de  famille/ 
Lord  HaJsbury  in  the  debate  on  the  Inebriates  Bill  of  1895  (see 
Parliamentary  Debates  cited  above)  said  he  would  be  glad  to  see 
in  reference  to  inebriates  some  such  institution  as  the  '  conseil  de 
famille,'  and  it  seems  desirable  to  have  the  family  represented 
if  only  for  the  sake  of  giving  them  an  opportunity  of  es.pressing 
their  opinion.  The  committee  should  have  a  power  of  giving  the 
prodigal  such  an  allowance  as  his  estate  and  position  justified. 

It  is  a  matter  of  detail  who  should  be  allowed  to  institute  the 
proceedings,  whether  only  members  of  the  family  or  also  any 
public  authority  who  might  have  to  provide  for  the  prodigal's 
support,  and  whether  the  alleged  prodigal  should  be  put  under 
these  powers  for  a  definite  time,  or  only  have  to  satisfy  the  court 
that  he  was  not  likely  to  continue  his  prodigality.  The  test  of 
prodigality  ought  to  be  the  uselessness  or  folly  of  the  expenditure, 
taking  into  account  the  alleged  prodigal's  position  in  life,  and 
whether  it  is  habitual  or  only  occasional. 

It  might  be  argued  that  a  great  injustice  would  be  done  to 
persons  dealing  with  the  prodigal  without  knowledge  of  the  fact 
that  he  had  been  declared  a  prodigal.  The  announcement  of  the 
decree  might  be  given  the  same  publicity  as  a  bankruptcy,  and 
provision  made  similar  to  those  in  the  Bankruptcy  Acts,  making 
it  a  criminal  act  to  incur  a  liability  over  a  certain  amount  without 
declaring  that  he  has  been  made  a  prodigal.  There  can,  however, 
be  no  absolute  protection  to  persons  who  are  willing  to  run  risks 
with  those  absolutely  unknown  to  them. 

C.  T.  Haqbebg  Weight. 
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ENGLISH  JUDGES  AND  HINDU  LAW. 
Third  Paper. 

IN  the  month  of  February  of  last  year  the  Judicial  Com- 
mittee of  the  Privy  Council  decided  that  a  Hindu,  governed 
by  the  Mitakshara  school  of  Hindu  law^  who  had  a  son  living  at 
the  time,  and  who  was  in  possession  of  an  impartible  ancestral  Raj 
or  Zemindariy  could,  according  to  the  law  of  the  Mitakshara  school, 
give  by  will  the  ancestral  family  estate  away  from  the  £B.miIy  to 
a  stranger.  The  Committee  on  the  occasion  was  composed  of  the 
Lord  Chancellor,  Lord  Hobhouse,  Lord  Macnaghten,  Lord  Morris, 
and  Sir  Richard  Cjouch.  The  judgment  was  delivered  by  Sir  Richard 
Couch.  Beyond  saying  that  the  question  was  concluded  by  an 
earlier  judgment  of  the  same  tribunal  which  was  delivered  in 
January  1888,  the  Committee  gave  no  reasons  for  the  conclusion  at 
which  they  had  arrived,  and  as  the  judgment  will  be  a  good  deal 
criticized  in  India,  and  certainly  does  not  represent  what  Hindus 
understand  their  law  to  be,  it  will  be  interesting  to  examine  the 
subject  rather  more  closely  than  the  Committee  have  thought  it 
worth  while  to  do. 

In  a  paper  which  appeared  in  the  April  number  of  this  Review 
of  last  year,  I  endeavoured  to  describe  the  incidents  of  a  joint 
Hindu  family,  governed  by  the  Mitakshara  school  of  law,  where 
tiie  ancestral  estate  is  partible  in  the  ordinary  way,  and  in  order 
to  make  what  follows  clear  I  will  repeat  a  very  8hoi*t  portion  of 
what  I  then  said  : — 

'  It  appears  then  that  the  rights  of  the  members  of  an  undivided 
Mitakshara  Hindu  fiamily  in  the  ancestral  property  of  the  family 
are  dear  and  easily  understood.  So  long  as  the  family  remains 
joint  and  undivided,  each  member  has  the  same  rijzhts  in  the 
property,  i.  e.  the  right  to  be  supported  as  a  member  of  the  family, 
in  the  &mily,  by  the  income  of  the  entire  property,  in  the  case  of 
males  and  tiieir  wives  for  life,  and  in  the  case  of  daughters  until 
marriage ;  with  the  added  right  that  all  male  members,  or  at  least 
all  male  members  who  are  within  four  degrees  of  descent  from  the 
existing  head  of  the  family,  may  compel  a  partition  of  the  family 
property,  and,  upon  such  partition,  would  obtain  the  absolute 
ownership  of  a  share  of  the  corpus  instead  of  a  life  interest  in  the 
entire  income.' 

I  do  not  think  any  one  will  dispute  the  accuracy  of  this  descrip- 
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tion  as  far  as  it  goes,  though  of  course,  according  to  the  later  de- 
cisions of  the  Privy  Council,  the  rights  of  descendants  are  much 
lessened  by  the  religious  duty,  which  the  Hindu  religion  is  said 
to  impose  upon  descendants,  to  pay  the  debts  of  their  ancestor. 
And,  as  far  as  I  know,  no  court  or  writer  upon  Hindu  law,  down 
to  the  year  1888,  ever  doubted  that  the  rights  of  the  entire  family 
in  an  impartible  ancestral  estate  were  the  same  as  the  rights  of  the 
entire  family  in  an  ancestral  partible  estate,  except  that  no  member 
of  the  famUy  could  ever  compel  a  partition,  but  the  entire  estate 
must  always  remain  in  the  possession  of  the  pei*son  who  was  the 
head  of  the  family  for  the  time  being.  Down  to  that  time  every  one 
supposed  that  such  families  and  their  ancestral  properties  were 
governed  by  the  text  of  Manu — *  Or  the  eldest  brother  alone  may 
take  the  paternal  wealth  in  its  entirety  and  the  others  may  live 
under  him  as  they  lived  under  their  father.'  The  result  of  this 
view  of  the  rights  of  the  family  in  the  ancestral  property  was 
understood  to  be,  that  no  portion  of  an  ancestral  impartible  family 
estate  could  ever  be  alienated,  unless  all  the  members  of  the  family 
were  parties  to  the  transaction,  for  the  reason  that  as  no  member 
could  compel  a  partition,  no  member  could  ever  become  the  sole 
and  absolute  owner  of  any  portion  of  the  corpus. 

In  order  to  show  that  this  was  the  opinion  of  the  Judicial  Com- 
mittee itself  down  to  the  year  1888,  it  is  only  necessary  to  refer  to 
three  cases.  In  the  first  of  which  (Muftamvami  v.  Vencatatwara^  i2 
M.  I.  A.  225)  the  judgment  was  delivered  by  Sir  James  Colville  on 
December  2,  1868.  In  the  second  (Sree  Raja  Yanumnlla  v.  Sree  Baja 
Yanumulla  Mooeiia,  13  M.I. A.  333)  by  Sir  James  Colville  on 
February  2,  1870,  and  in  the  third  {Mnitayan  Cheit'is  case,  i  I.L.  R. 
Madras  i)  by  Sir  Barnes  Peacock  on  May  10,  1882.  In  the  first  of 
these,  maintenance  was  awarded  to  the  illegitimate  son  of  the  last 
holder  of  an  ancestral  impartible  Zemindari,  against  the  person  then 
in  possession,  on  the  ground  that  the  plaintifi'  was  a  member  of  the 
family,  and  as  such  entitled  to  be  maintained  out  of  the  family 
property.  In  the  second,  the  judgment  contains  the  following 
passage : — 

'  It  is  therefore  clear  that  the  mere  impartibility  of  the  estate  is 
not  sufiicient  to  make  the  succession  to  it  follow  the  course  of  suc- 
cession tio  separate  estate.  And  their  lordships  apprehend  that  if 
they  were  to  hold  that  it  did  so,  they  would  affect  tibe  titles  to 
many  estates  held  and  enjoyed  as  impartible  in  different  parts  of 
India.' 

This  can  only  mean  that  the  estate  though  impartible  is  the 
property  of  the  family,  and  that  upon  the  death  of  the  holder  it 
passes  by  survivorship  to  some  other  member  of  the  family.    For 
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the  reason  that  no  other  mode  of  succesBion  except  this  and  the 
mode  in  which  the  succession  to  separate  estate  is  regulated  is 
known  to  the  Hindu  law.  In  the  third,  the^question  was  whether 
a  charge,  created  by  the  head  of  a  Mitakshara  family  upon  the 
ancestral  impartible  estate,  was  binding  upon  the  estate  after  his 
death  in  the  hands  of  his  son  who  had  succeeded  him  as  the  head 
of  the  family.  The  Judicial  Committee  held  that  it  was,  because  it 
was  the  pious  duty  of  the  son  to  pay  his  father's  debts.  If,  as  is 
now  said,  the  impartible  estate,  because  it  is  impartible,  must  be 
the  absolute  property  of  the  person  who  happens  to  be  in  possession 
of  it,  any  argument  founded  on  the  pious  duty  of  the  son  must  be 
entirely  beside  the  question.  The  view  which  Hindus  themselves 
took  at  that  time  of  the  institution  is  very  clearly  expressed  by 
Pandit  Jogendra  Smarta  Siromani  in  his  commentary  on  the  Hindu 
Law  edition  of  1885,  at  page  239.     He  there  says  : — 

'  The  eldest  son,  who  succeeds  by  primogeniture  to  an  impartible 
fiaj,  is  absolute  owner  of  the  whole  income  of  the  Zemindari  and 
its  savings  and  investments  acquired  with  such  savings.  Conse- 
quently none  of  his  coparceners,  lineal  or  collateral,  can  have  any 
right  to  control  him  in  the  disposal  of  the  income.  Alienations  and 
encumbrances,  made  by  the  Raja  for  the  time  beinff,  are  therefore 
good  for  his  life.  Even  the  eldest  son,  who  would  succeed  him 
ultimately,  cannot  in  the  lifetime  of  the  father  sue  to  set  aside  such 
alienations.  By  birth  he  becomes  a  joint  owner ;  but  the  estate 
being  impartible  he  cannot  demand  partition  from  his  father.' 

This  was  the  position  in  January  1888  when  a  board  of  the 
Judicial  Committee,  which  consisted  of  Lord  Fitzgerald,  Lord  Hob- 
house,  Sir  Barnes  Peacock,  and  Sir  Richard  Couch,  determined  the 
case  of  Sartaj  Kuari  v.  Deoraj  Kuari^  15  I.  A.  51  and  10  Allababad  272, 
by  a  judgment  which  was  delivered  by  Sir  Richard  Couch.  The 
facts  of  the  case  were  as  follows.  Raja  Bhawani  Ghulam  Pal, 
a  Hindu  governed  by  the  Mitakshara  school  of  Hindu  law,  was  in 
possession  of  an  ancestral  impartible  Raj  or  Zemindari,  which  was 
no  doubt  valuable  but  the  actual  value  of  which  was  not  proved. 
He  had  two  wives,  the  elder  of  whom  had  a  son,  while  the  younger 
appears  to  have  been  childless.  In  this  state  of  the  family,  the 
Raja  executed  a  deed,  by  which  he  granted  a  number  of  villages 
which  formed  part  of  the  Raj  estate  to  his  younger  wife.  The  value 
of  these  villages  was  not  proved,  but  it  was  suggested  that  they 
formed  the  most  valuable  portion  of  the  ancestral  impartible  pro- 
perty of  the  family.  This  transaction  in  form  appears  to  be  an 
absolute  alienation  of  a  portion  of  the  ancestral  property  of  the 
family  from  the  family  by  its  head  the  Raja.  In  substance  it  is 
nothing  of  the  kind.     It  is,  in  fact,  a  very  common  mode  of  setting 
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apart  a  fund  for  the  purpose  of  providing  for  the  maintenance  of 
a  dependent  member  of  the  family.  And,  as  in  this  case,  the  gift 
was  one  of  immovable  property  by  a  husband  to  his  wife,  it  would, 
unless  the  grant  was  in  a  very  special  form,  which  is  extremely 
unlikely,  only  enure  for  the  lifetime  of  the  grantee,  and  upon  her 
death  the  villages  would  revert  to  the  Raj  estate.  It  is  very  certain 
that  the  parties  to  the  ti-ansaction  never  regarded  it  as  a  permanent 
separation  of  these  villages  from  the  rest  of  the  Raj  estate.  Sir 
James  Colville  in  a  case  reported  in  the  13th  Moore's  Indian 
Appeals  says,  at  page  340 : — 

*  These  grants  by  way  of  maintenance  are,  in  the  ordinary  course 
of  what  is  done  by  a  person  in  the  enjoyment  of  a  Raj  or  impartible 
estate,  in  favour  of  the  junior  members  of  the  family,  who  but  for 
the  impartibility  of  the  estate  would  have  been  coparceners  with 
him.' 

If,  instead  of  using  the  word  coparceners,  by  which  he  appears 
to  have  meant  persons  who  could  have  compelled  a  partition.  Sir 
James  Colville  had  said  '  persons  entitled  to  be  maintained  out  of 
the  family  property,'  his  description  of  this  class  of  transaction 
would  still  have  been  quite  accurate. 

Some  years  after  the  execution  of  the  grant,  the  suit  in  which 
the  appeal  arose  was  brought,  in  the  name  of  the  son  of  the  Raja  by 
his  elder  wife  through  his  mother  as  his  guardian,  against  the  Raja 
himself  and  his  younger  wife,  the  grantor  and  grantee  of  the  villages, 
to  obtain  a  declaration  that  the  grant  was  void  on  the  ground  that 
the  Raja  had  no  power  to  make  it.  The  subordinate  judge  decreed 
the  suit  on  this  ground,  and  a  division  bench  of  the  High  Court  at 
Allahabad  affirmed  his  decision.  The  case  was  then  brought  before 
the  Judicial  Committee  of  the  Privy  Council  on  the  appeal  of  the 
defendants,  and  that  tribunal  on  January  21,  1888  allowed  the 
appeal  and  dismissed  the  suit  on  the  ground  that  an  impartible 
estate  must,  because  it  is  impartible,  be  the  absolute  property  of 
the  person  in  whose  possession  it  is,  who  may  divide  it  or  dispose 
of  it,  or  any  portion  of  it,  in  any  way  he  pleases.  And  that  im- 
partible only  means  that  no  member  of  the  family  except  the  head 
has  any  right  of  property  in  the  ancestral  estate  or  can  compel  its 
partition.  At  page  2S6  of  the  report  Sir  Richard  Couch,  in  deliver- 
ing the  judgment  of  the  Committee,  says : — 

'  The  reason  for  the  restraint  u]^n  alienation  under  the  law  of 
the  Mitakshara  is  inconsistent  with  the  custom  of  impartibility 
and  succession  according  to  primogeniture.  The  inability  of  the 
father  to  make  an  alienation  arises  fix>m  the  proprietary  right  of 
the  sons.' 
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And  at  page  287  : — 

'The  property  in  the  paternal  or  ancestral  estate  acquired  by 
birth  under  the  Mitakshara  law  is,  in  their  lordships'  opinion,  so 
connected  with  the  right  to  a  partition,  that  it  does  not  exist  where 
there  is  no  right  to  it/ 

But  at  page  288,  in  the  same  judgment,  he  says : — 

^  If,  as  their  lordships  are  of  opinion,  the  eldest  son  where  the 
Mitakshara  law  prevails,  and  there  is  the  custom  of  primogeniture, 
does  not  become  a  co-sharer  with  his  father  in  the  estate,  the 
inalienability  of  the  estate  depends  upon  custom,  which  must  be 
proved/ 

It  is  difficult  to  reconcile  this  passage  with  the  other  passages 
quoted  from  the  same  judgment,  or  to  understand  how  impartibility 
can  be  consistent  with  an  inalienability  which  depends  upon  a 
special  custom,  while  it  is  inconsistent  with  an  inalienability  which 
depends  upon  the  general  law  or  custom  of  all  Hindus  who  are 
subject  to  the  law  of  the  Mitakshara.  Sir  Richard  Couch  does  not 
notice  the  fact  that  the  grant  was  to  a  female  member  of  the  family, 
and  would  not  in  any  case  enure  for  more  than  her  lifetime,  but 
treats  it  as  an  absolute  alienation  by  the  head  of  the  family,  from 
the  family,  of  a  portion  of  the  ancestral  family  estate.  If  the  view 
which  I  have  expressed  of  the  real  nature  of  the  transaction .  is 
correct,  no  such  questions  as  those  upon  which  the  Committee  gave 
their  opinions  arose  in  the  case  at  all,  as  the  only  questions  upon 
which  the  decision  of  the  case  depended  were  whether  this  par- 
ticular maintenance  grant  was  valid  for  the  life  of  the  lady  to 
whom  it  was  made,  and  if  not  was  it  valid  for  the  life  of  the  Raja 
by  whom  it  was  made  ?  I  am  not  aware  of  any  decisions  upon 
these  questions,  but  I  have  little  doubt  that  the  grant  would  be 
good  for  the  life  of  the  grantor,  at  all  events,  unless  it  was  of  an 
unreasonable  quantity  of  the  ancestral  estate,  having  regard  to  the 
value  of  the  entire  estate.  And  I  have  no  doubt  that  this  was  the 
reason  for  the  suggestion,  mentioned  at  page  274  of  the  report,  that 
the  villages  included  in  the  grant  formed  the  most  valuable  portion 
of  the  Raj  estate.  The  decision  of  these  questions  in  their  favour 
would  have  been  enough  to  decide  the  action  in  favour  of  the  defen- 
dants. The  Committee,  however,  did  not  deal  with  the  grant  as 
being  a  maintenance  grant,  but  treated  it  as  an  absolute  alienation 
and  based  their  decision  upon  the  then  entirely  novel  doctrine,  that 
if  an  estate  u  impartible  it  must  of  necemty  be  alienable.  Sir  Richard 
Couch  cites  Sir  James  Colville's  remark,  which  I  have  already 
quoted  from  the  13th  Moore's  Indian  Appeals,  as  a  clear  opinion 
that  though  an  impartible  estate  may  be  for  some  purposes  spoken 
of  as  a  joint  family  property,  the  coparcenery  in  it,  which  under 
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the  Mitakshara  law  is  created  by  birth,  does  not  exist.  He  does  not 
notice  the  fact  that  in  that  case  Sir  James  Colville  held  that  a  de- 
pendent member  of  such  a  family  was  entitled  to  be  maintained  out 
of  the  impartible  family  property,  and  that  his  right  could  be 
enforced  by  a  court  of  law  ;  but,  without  mmtioning  sucA  righti  at  all, 
proceeds  to  totally  destroy  them  by  affirming  that  the  head  of  the 
family  was  the  sole  and  absolute  owner  of  the  ancestral  impartible 
estate  and  could  dissipate  it  in  any  way  he  pleased. 

The  view  which  Hindus  themselves  took  of  the  institution  after 
this  judgment  of  the  Judicial  Committee  will  be  found  expressed 
by  Baboo  Golapchandra  Sarkar  Sastri  in  his  Hindu  Law,  published 
in  1897,  at  page  295  et  seq.     He  says  : — 

'  Although  the  impartible  estate  cannot  be  held  by  more  than  one 
person,  and  is  possessed  exclusively  by  one  member  at  a  time,  yet 
they  may  be  the  joint  property  of  the  members  of  a  joint  family, 
govemea  by  the  Mitakshara,  so  as  to  pass  by  survivorship. 

*  It  should  be  observed  that  where  property  is  held  in  coparcenery 
by  a  joint  family  under  the  Mitakshara,  there  are  ordinarily  three 
rights  vested  in  the  coparceners,  namely,  the  right  of  joint  enjoy* 
ment,  the  right  to  call  for  partition,  and  the  right  to  survivorship. 
Where  impai*tible  property  is  the  subject  of  such  ownership,  the 
right  of  joint  enjoyment  of  the  members  other  than  the  holder 
thereof  is  reduced  to  the  right  of  maintenance  receivable  from  the 
estate  by  virtue  of  the  co-ownership,  and  the  right  of  partition  is, 
from  the  nature  of  the  property,  incapable  of  existence.  But  the 
right  of  survivorship  founded  on  co-ownership  is  not  inconsistent 
with  the  nature  of  the  property,  and  therefore  remains  unaffected. 

*  The  holder  of  a  joint  but  impartible  estate  is  a  co-owner  though 
entitled  to  exclusive  possession,  and  as  such  he  appears  to  be  under 
two  duties  to  his  coparceners  in  virtue  of  their  co-ownership,  namely 
the  duty  to  provide  them  with  maintenance,  and  the  duty  to  pre- 
serve the  corpus  of  the  estate,  which  he  alone,  being  one  of  several 
joint  tenants,  is  incompetent  to  alienate  except  for  justifiable  causes 
{Naraganti  v.  Venkata,  4  M.  S.  250). 

'  In  this  respect  there  appears  to  be  a  conflict  between  the  different 
decisions  of  the  Judicial  Committee. 

*  In  the  Tipperah  case  of  Neel  Kutto  Deb  v.  Beer  Chunder  Thakur, 
12  M.I. A.  540,  the  Lords  of  the  Judicial  Committee  observe  as 
follows  : — ^*  Still,  when  a  Raj  is  enjoyed  and  inherited  by  one  sole 
member  of  a  family,  it  would  be  to  introduce  into  the  law,  bv 
judicial  construction,  a  fiction,  involving  also  a  contradiction  to  call 
this  separate  ownership,  though  coming  by  inheritance,  at  once  sole 
and  joint  ownership,  and  so  to  constitute  a  joint  ownership  without 
the  common  incidents  of  co-parcenership.  The  truth  is,  the  title  to 
the  throne  and  the  royal  lands  is,  as  in  this  case,  one  and  the  same 
title  ;  survivorship  cannot  obtain  in  such  a  possession  from  its  very 
nature,  and  there  can  be  no  community  of  interest ;  for  claims  to 
an  estate  in  lands,  to  rights  in  others  over  it,  as  for  maintenance. 
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for  instance,  are  distinct  and  inconsistent  claims.  As  there  can  be 
no  such  survivorship,  title  by  survivorship,  where  it  varies  from 
the  ordinary  title  by  heirship,  cannot,  in  the  absence  of  custom, 
furnish  the  rule  to.  ascertain  the  heir  to  a  property  which  is  solely 
owned  and  enjoyed,  f^nd  which  passes  by  inheritance  to  a  sole 
heir." 

'  This  was  a  Bengal  case  governed  by  the  Dayabhaga,  and  so  is 
no  authority  in  a  case  governed  by  the  Mitakshara,  according  to 
which  a  son,  living  jointly  with  his  father,  inherits  even  the  latter's 
self-acquired  property  by  survivorship  and  not  by  inheritance.  It 
would,  no  doubt,  be  a  contradiction  in  terms  to  call  a  separate 
ownership  at  once  sole  and  joint  ownership ;  but  it  would  be 
begging  the  question  to  call  the  right  of  a  single  person  to  hold  an 
impartible  estate  a  separate  ownership. 

'  Then,  again,  why  should  not  the  right  of  the  other  members  to 
maintenance  out  of  the  estate  be  referred  to  theii*  joint  ownership 
in  the  impartible  estate  ?  the  inequality  and  disproportion  between 
what  is  received  by  the  holder  of  the  estate  and  what  is  paid  to 
each  of  the  other  members  f(5r  his  maintenance  cannot  and  does 
not  affect  their  co-ownership,  as  similar  inequality  obtains  in  even 
other  circumstances.  For  instance^  take  the  case  of  a  joint  family 
consisting  of  eleven  first  cousins,  of  whom  one  is  the  son  of  one 
brother,  and  ten  are  the  sons  of  another  brother ;  here,  on  partition, 
the  former  would  be  entitled  to  half  the  estate,  and  each  of  the 
others  to  one-twentieth,  yet  there  was  co-ownei'ship  and  survivor- 
ship among  them.  The  excess  of  what  the  holder  of  tlie  Estate  over 
what  any  other  member  receives  is  designed  for  the  preservation  of 
the  digmty  of  the  family  and  the  improvement  of  the  estate. 

'  The  argument  that  a  son  does  not  acquire  a  right  by  birth  to  an 
impartible  estate  in  the  possession  of  the  father,  because  the  former 
cannot  demand  partition,  is  contrary  to  Hindu  law,  which  recognizes 
ownership  in  property,  the  only  ordinary  legal  consequence  of 
which  is  the  right  to  receive  maintenance  from  that  property. 
And  this  co-ownership,  which  may  be  called  imperfect  or  subor- 
dinate, is  recognized  to  account  for  the  right  of  maintenance,  which 
the  wife  and  a  son  enjoy  in  the  propert;^  of  the  husband  and  the 
father  respectively.  The  ignoring  of  this  doctrine  of  Hindu  law 
has  led  to  serious  misconception,  namely,  the  denial  of  proprietary 
right  by  reason  of  the  want  of  power  to  demand  partition. 

*  Accordingly  in  other  cases  the  Privy  Council  have  given  effect 
to  survivorship  :  Naragunty  v.  Vengama^  9  M.  I.  A.  68  ;  Chintamun  Sing 
V.  Mt,  Nowluhk  Konwari^  2  I.  A.  363  ;  Raja  Rup  Sing  v.  Rani  Baiani, 
II  LA.  149  ;  Maharani  Hira  Nath  Koer  v.  Baboo  Ram  Narayan  Sing, 
9  B.  L.  R.  2,74 ;  Raja  Jogendra  Bhupati  v.  Nityanund,  1 7  I.  A.  1 38. 

'  When  a  member  of  the  family  gets  maintenance  from  the  holder 
of  an  impartible  estate,  or  enjoys  the  rents  and  profits  of  land 
^ittnted  in  lieu  of  maintenance,  he  is  deemed  to  be  constructively 
joint  in  estate  with  the  holder,  so  as  to  be  entitled  to  get  the  estate 
by  survivorship. 

'  But,  apparently  inconsistent  with,  and  subversive  of,  the  above 

a  2 
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principle  is  the  doctrine  enunciated  by  the  Privy  Council,  namely, 
that  a  son  does  not  acquire  by  birth  any  right  to  an  impartible 
ancestral  estate  in  possession  of  the  father,  so  as  to  become  his  co- 
owner  and  to  prevent  an  alienation  by  the  latter^  of  an  important 
and  valuable  portion  of  the  estate  {Sartaj  Kuari  v.  Beoraj  Kuari^ 
15  LA.  51). 

'  But  it  should  be  observed  that  there  cannot  be  survivorship 
without  co-ownership  and  joint  tenancy ;  and  one  co-owner  alone 
is  not  competent  to  alienate  that  which  is  the  subject  of  joint 
tenancy  and  co-ownership.  The  correct  view  seems  to  be,  that  the 
holder  of  the  estate  has  no  more  interest  in  the  estate  than  the  other 
members,  but  by  virtue  of  his  position  as  the  holder  of  the  estate 
he  has  full  control  over  the  surplus  income  for  his  life. 

*  The  alienation  of  a  portion  of  an  impartible  estate  by  the  holder 
thereof  would  be  contrary  to  the  very  nature  and  character  of  the 
tenure  of  such  property ;  for  if  such  transfer  were  allowed,  it  could 
not  be  eflfectuated  except  by  partitioning  that  which  is  ex  ht/pothen 
impartible.  If  therefore  it  cannot  be  tuienated  in  part,  it  would 
follow  a  fortiori  that  it  cannot  be  alienated  in  its  entirety.  In- 
alienability therefore  appears  to  follow  as  the  necessary  logical 
consequence  of  impartibility.  The  policy  of  the  law,  or  of  the 
grant,  or  of  the  family  arrangement,  by  which  an  estate  was 
originally  made  impartible,  cannot  but  be  taken  to  intend  the  con- 
tinuance of  the  corpus  of  the  property  intact  in  the  hands  of  the 
successive  holders  thereof.  The  object  of  excluding  all  the  other 
members  of  the  family  froih  participation  in  the  estate  cannot 
reasonably  be  taken  to  be  any  other  than  its  pi'eservation  in  entirety 
without  oiminution.  To  prevent  the  ordinary  law  of  inheritance 
to  take  its  course,  by  depriving  all  the  other  heirs  of  equal  enjoy- 
ment, for  the  purpose  of  making  the  estate  indivisible,  and  at  the 
same  time  to  allow  the  holder  to  destroy  or  divide  the  property 
according  to  his  pleasure,  and  so  to  undo  the  whole  scheme,  would 
be  two  most  incongruous  and  inconsistent  things,  that  cannot 
reasonably  be  reconciled.  The  absolute  power  of  alienation  in  the 
holder  of  such  property  is  not  only  contrary  to  the  spirit  of  Hindu 
law,  according  to  which  immovable  property  cannot,  as  a  general 
rule,  be  alienated  except  for  justifiable  special  causes,  but  is  aJso 
opposed  to  the  doctrine  of  survivorship  held  to  be  applicable  to 
these  estates  in  certain  circumstances.' 

There  can  be  little  doubt  that  the  passages  quoted  from  Pandit 
Siromani  and  Baboo  Golapchandra,  and  not  the  doctrine  enunciated 
in  the  judgment  of  the  Privy  Council  in  1888,  represent  the  Hindu 
view  of  their  own  law  and  also  the  living  customary  rules  or  laws 
by  which  Hindus  of  the  Mitakshara  school  regulate  their  lives  and 
properties.  And  it  is  to  be  feared  that  the  persistent  refusal  by  the 
Judicial  Committee  to  recognize  the  right  of  the  family  in  ancestral 
estates  will  not  tend  to  strengthen  the  confidence  of  the  people  in 
the  administration  of  justice. 
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Tbifi  was  the  state  of  the  case  law  and  of  native  opinion  at  the 
beginning-  of  last  year,  and  it  is  well  to  note  here  that  down 
to  that  time  the  Judicial  Committee  had  never  upheld  a  sale  or  gift 
>  of  the  lands  of  an  impartible  ancestral  estate  governed  by  the 
Mitakshara  law  by  the  head  of  the  fietmily  ^(?»/.  the  family  to  a  %tranger. 
It  is  true  that  in  1888  they  had  used  words  which  indicated  that  in 
their  opinion  such  an  alienation  was  within  the  power  of  the  head 
of  the  family,  but  as  in  that  case  the  property  was  not  alienated 
from  ike  family  it  might  have  been  possible  to  argue  that  these 
expressions  of  opinion  were  obiter  only. 

On  February  24,  1899,  the  judgment  of  the  Committee  was 
delivered  by  Sir  Richard  Couch  in  the'  case  mentioned  at  the 
beginning  of  this  paper,  which,  as  far  as  the  Courts  are  concerned, 
has  swept  away  the  last  distinctive  feature  of  the  Mitakshara  joint 
family. 

The  facts  of  the  case,  as  far  as  they  can  be  gathered  from  the 
judgment,  are  as  follows.  The  Raja  of  Pittapur,  a  Hindu  governed 
by  the  Mitakshara  law,  was  in  his  lifetime  in  possession  of  an 
ancestral  impartible  estate  situated  in  the  Madras  Presidency.  At 
a  time  when  he  had  no  aurasa  or  legitimate  son  of  his  own  he  made 
a  valid  adoption,  according  to  Hindu  law,  of  a  boy  who  was  the 
plaintiff  in  the  suit*  Afterwards  the  Raja  was  induced  to  believe 
that  a  younger  boy,  who  had  been  introduced  into  his  house,  was 
his  own  aurasa  son,  that  is  to  say  his  own  son  by  a  lawfully 
married  wife.  In  this  belief  the  Raja  remained  until  his  death.  The 
boy  was  not  in  fact  the  son  of  the  Raja,  but  had  been  imposed  upon 
him  by  a  fraud.  If  the  younger  boy  had  been  the  aurasa  son  of  the 
Raja  and  the  Raja  had  died  intestate,  he  would  have  been  entitled, 
under  the  Hindu  law,  to  succeed  to  the  possession  of  the  impartible 
ancestral  estate,  and  the  adopted  son  would  have  been  entitled  to  be 
maintained  out  of  the  income  of  it.  As  the  younger  boy  was  not 
the  son  of  the  Raja  the  adopted  son  would  have  succeeded  to  the 
impartible  ancestnJ  estate,  and  the  younger  boy  would  not  have 
been  entitled  to  anything  at  all,  as  he  was  in  no  sense  a  member  of 
the  family.  After  the  younger  boy  had  been  imposed  upon  him, 
the  Raja  executed  two  documents  to  the  same  effect.  One  in 
Telegu  and  the  other  in  English.  In  the  documents  themselves 
the  Raja  described  them  as  wills,  and  Sir  Richard  Couch  in  his 
judgment  quotes  from  them  as  follows : — 

*  Though  it  is  not  specially  necessary,  according  to  Hindu  law, 
that  property  should  be  passed  to  the  aurasa  son  by  means  of  a 
will,  I  have  written  this  will  to  declare  my  opinion  to  all  people 
that  I  have,  according  to  Hindu  law,  passed  the  property  to  my 
aurasa  son  without  property  being  disturbed*    It  is  hereby  settled 
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that  my  entire  property  should  go  to  my  aurasa  son  Eumara 
Venkata  Safya  Rao,  and  that  cash  allowance,  settled  alrea^  to  be 
paid  to  my  adopted  son  Venkata  Mahipati  Sary  Rama  Krishna 
Rao,  the  second  son  of  Raja  Venkatagiri,  according  to  his  desire,  . 
should  continue  to  be  paid. 

The  judgment  goes  on  to  mention  two  later  wills  of  the  Raja,  but 
it  does  not  quote  from  them,  and  they  seem  to  have  been  to  the 
same  effect  as  the  earlier  ones.  It  appears  strange  to  us  that  a 
man  should  execute  a  document,  and  call  it  a  will,  merely  to  say 
that  he  is  satisfied  that  his  property  should  go  to  his  legal  heirs ;  but 
such  a  thing  is  not  at  all  uncommon  with  the  Indian  people,  and 
it  is  very  certain  that  all  which  the  Raja  intended  to  do  was  to 
express  his  satisfaction  that  the  ance&traJ  estate  which  was  in  his 
possession  would  pass  at  his  death  in  the  legal  order  of  succession 
to  his  aurasa  son,  as  it  would  have  done  if  he  had  not  executed  any 
testamentary  document  at  all.  It  is  equally  certain  that  nothing 
could  be  further  from  the  thoughts  and  wishes  of  an  orthodox  high- 
caste  Hindu  Riya  than  an  intention  to  give  the  Raj  estate  away 
from  the  family  to  a  person  of  whose  origin  he  knew  nothing,  who 
was  probably  of  a  different  caste  to  himself,  and  who  certainly 
could  not  effectually  perform  those  rites  after  his  death,  without 
which  his  soul  could  not  enter  the  abode  of  the  blessed.  Sir 
Richard  Couch  dismissed  the  argument  that  it  was  not  the  intention 
of  the  Raja  to  give  the  Raj  estate  to  any  one  but  his  legitimate 
successor  with  the  remark :  *  Their  lordships  are  of  opinion  that 
there  is  a  gift  by  the  will  to  the  second  respondent,  and  that  the 
false  description  which  must  for  the  present  be  assumed  does  not 
vitiate  it'  The  judgment  then  goes  on  to  dispose  of  the  question 
whether  the  person  in  possession  of  such  an  estate  could  give  it 
away  from  the  family  by  will  to  a  stranger  by  saying  that  the 
question  is  concluded  by  the  judgment  in  the  case  decided  in  1888. 

If  the  history  of  this  estate  since  the  judgment  of  the  Judicial 
Committee  were  obtained  from  the  collector  of  the  district  it  would 
be  very  instructive,  and  would  throw  great  light  on  the  question 
whether  the  Privy  Council  or  the  Hindus  themselves  are  right  in 
the  view  they  take  of  the  Hindu  law.  The  person  to  whom  the 
judgment  has  given  the  estate  has  been  found  by  the  Court  of  first 
instance  not  to  have  been  the  son  of  the  deceased  Raja,  and,  as 
there  is  no  finding  whose  son  he  is,  it  must  be  assumed  that  he  is 
a  stranger  to  the  family.  Consequently,  as  far  as  the  judgment  is 
concerned,  the  family  are  left  entirely  destitute,  and  the  ancestral 
estate  has  become  the  sole  and  absolute  property  of  a  person  who 
is  under  no  obligation  of  any  kind  to  maintain  it,  or  any  of  its 
members,  or  to  uphold  its  dignity,  or  to  keep  the  property  intact. 
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If  the  collector  were  asked  for  the  subsequent  history  of  the  family 
and  the  estate,  I  would  venture  to  predict  that  it  would  be  found 
that  Hindu  custom  or  feeling  or  law  had  been  stronger  than  the  law 
of  the  English  judges  ;  that  the  family  was  still  a  joint  family,  all 
living  on  the  ancestral  estate  as  before,  and  that  the  only  effect  of 
the  judgment  has  been  to  confirm  the  position  of  the  younger  boy 
as  the  titular  Raja  and  head  of  the  joint  family.  In  other  words, 
the  matter  will  have  been  treated  as  if  the  finding  of  fact  had  been 
reversed,  and  the  younger  boy  had  succeeded  as  the  son  of  the  late 
Baja  and  not  as  a  devisee  under  his  will. 

The  customs  and  laws  by  which  Hindus  of  the  Mitakshara  school 
are  accustomed  to  regulate  theii*  lives  and  properties  are  well  known 
to  a  great  many  people.  Every  member  of  the  Indian  Civil  Ser- 
vice, who  has  been  in  charge  of  a  district  in  a  part  of  the  country 
in  which  the  Mitakshara  law  pi-evails,  is  quite  well  acquainted  with 
them,  and  there  are  not  a  few  gentlemen  in  the  India  Office  who 
must  be  perfectly  familiar  with  the  subject. 

W.  C.  Petheram. 
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LAW. 

WHILST  in  the  draft  Code,  under  the  heading  '  Application  of 
foreign  laws/  international  law  was  classed  by  itself,  and  as 
a  constituent  part  of  the  system ;  the  final  code  has  relegated  it 
to  the  'Introductory  Act/  and  deals  with  it  among  other  'general 
provisions'  in  five  and  twenty  sections*.  These  do  not  pretend 
to  be  an  exhaustive  treatment  of  the  matter^  and  their  principal 
object  is  manifestly  to  establish  the  dominion  of  German  law 
for  German  subjects.  Most  of  the  provisions  are  accordingly 
devoted  to  the  assertion  of  that  principle — whilst  the  converse, 
viz.  the  demarcation  of  the  sphere  of  influence  of  foreign  law  as 
regards  foreigners,  which,  on  the  face  of  it,  was  to  form  the  keynote 
of  the  above-mentioned  chapter  in  the  draft  Code,  is  now  presented 
in  rather  an  emaciated  shape.  As  to  the  reasons  which  have  led  to 
this  volte-face  we  know  nothing  directly,  since  no  *  motives '  in  con- 
nexion with  this  Act  have  been  published ;  but  it  may  be  presumed 
that  diplomatic  considerations,  making  it  desirable  to  leave  un- 
hampered as  much  as  possible  the  freedom  of  action  in  the 
conclusion  of  treaties,  have  determined  this  course. 

The  great  change  which  the  Act  introduces  is  this,  that  it  pro- 
claims as  the  criterion  of  the  personal  statute  the  principle  of 
nationality  in  the  place  of  that  of  domicile,  which  has  so  long 
subsisted  in  the  common  law  of  Germany  and  nearly  all  the  laws 
of  the  particular  states.  That  principle  is  therefore  to  govern  the 
status  and  capacity,  the  law  of  family  and  of  inheritance;  while, 
on  the  other  hand,  the  law  of  property  and  of  contract  will  as  here- 
tofore be  regulated  on  the  basis  of  lex  rei  silae  and  sedU  obligationis. 

I  may  be  allowed  as  briefly  as  possible  to  summarize  the 
enactment : 

Though  the  capacity  of  a  person,  as  stated  above,  is  governed 
by  the  law  of  the  state  to  which  he  belongs,  yet  a  foreigner  who 
acquires  German  nationality  after  having  attained  his  majority, 
remains  9ui  juris,  even  if  he  should  not  yet  be  so  according  to  GeAnan 
law ;  and  where  a  foreigner  enters  in  Germany  into  a  transaction 
in  respect  of  which  he  would  not  be  capable,  according  to  his 

^  Einfiihrungsgesetz,  sect.  7-31. 
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personal  statute,  he  will  be  deemed  capable  to  the  extent  to  which 
he  would  be  so  according  to  German  law  (sect.  7). 

A  curator  ^  may  be  appointed  to  a  foreigner  if  he  has  his  domicile 
or  I'^idenoe  in  Germany  (sect.  8). 

A  foreigner  who  has  not  been  heard  of  for  a  certain  period  ^,  as 
prescribed  by  the  Code,  may  judicially  be  declared  to  be  dead  as 
regards  that  part  of  his  property  which  is  subject  to  German  law; 
and,  if  such  a  person  was  married  to  a  German  wife,  the  latter  may 
obtain  a  declaration  of  death  (which  would  be  tantamount  to  a 
dissolution  of  her  marriage,  and  enable  her  to  contract  another 
valid  marriage),  (sect.  9). 

A  foreign  society  (not  being  a  commercial  company  with  which 
the  Act  does  not  deal)  can  only  acquire  legal  personality  by 
virtue  of  a  decree  of  the  Federal  Council  (sect.  10). 

The  form  of  a  transaction  is  determined  by  the  law  which 
governs  the  subject-matter  of  the  transaction ;  or,  optionally,  by  the 
law  of  the  place  where  it  is  made.  The  latter  idtemative  would 
not  apply  to  transactions  by  which  ^i^ra  in  re  are  acquired  (sect  11). 

Delicts  committed  abroad  will  not  support  larger  claims  against 
&  German  in  a  German  court  than  the  German  law  would  admit 
(sect.  13). 

Sections  13-17  refer  to  marriage  and  divorce.  Where  one  of  the 
parties  is  a  German  subject,  the  marriage,  as  regards  each  of  them, 
is  governed  by  the  law  of  the  country  to  which  he  or  she 
belongs.  The  same  principle  applies  in  the  case  of  foreigners  who 
contract  a  marriage  in  Germany.  The  form  of  a  marriage  con- 
tracted in  Germany  is  always  governed  by  the  German  law.  The 
personal  relations  between  a  German  .husband  and  wife  (cohabi- 
tation, duty  of  the  wife  to  follow  her  husband,  protection  of  the 
wife,  &c.)  are  determined  by  the  German  law,  even  in  the  case 
of  a  foreign  domicile.  Where  the  husband  was  a  German  subject 
at  the  time  of  the  marriage,  the  property  relations  will  be  governed 
by  the  German  law.  Where  a  husband  after  his  marriage  becomes 
a  German  subject,  or  where  a  foreign  husband  and  wife  have  their 
domicile  in  Germany,  their  property  relations,  in  order  to  be  valid 
against  third  parties^  must,  in  so  far  as  they  differ  from  German 
law,  be  entered  in  a  public  register  kept  for  that  purpose. 

The  judicial  dissolution  of  a  marriage  is  subject  to  the  law  of  the 
state  to  which  the  husband  belongs  at  the  time  of  the  commence- 
ment of  the  suit.  But,  in  case  of  a  change  of  nationality,  any  fact 
which  may  have  occurred  piior  to  it  cannot  be  pleaded,  unless 

'  A  curator  can  be  appointed  to  a  major  in  case  of  lunacy,  mental  weakness, 
prodigalitjf  or  habitual  drunkenness  (sect.  6  Civil  Code). 

'  In  ordinary  cases  ten  years  must  have  elapsed  since  an  absent  pei*son  was  last 
heard  of  (sect.  14  et  seq.  Civil  Code). 
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both  the  law  of  the  former  and  the  law  of  the  subsequently 
acquired  nationality  recognize  it  as  a  ground  for  dissolution ; 
and,  if  the  suit  be  based  on  foreign  law,  a  marriage  can  only  be 
dissolved  if  that  law  as  weU  as  the  German  law  will  warrant  a 
dissolution. 

The  legitimacy  of  a  child  is  governed  by  the  German  law  where 
the  husband  was  a  German  subject  at  the  time  of  its  birth,  or, 
if  dead}  was  a  German  at  the  time  of  his  death.  The  legal  relations 
between  parents  and  a  legitimate  child,  and  between  the  mother 
and  an  illegitimate  child,  are  determined  by  the  German  law,  if 
the  father  or  the  mother  respectively  is  a  German  subject.  The 
obligations  of  the  father  of  an  illegitimate  child  are  regulated  by 
the  law  of  the  country  to  which  the  mother  belongs  at  the  time  .of 
the  child's  birth  (sect.  19,  20,  21). 

Section  22  contains  some  provisions  concerning  the  legitimation 
of  an  illegitimate  child. 

Guardianship  *  or  curatorship  over  a  foreigner  can  be  ordered 
by  a  German  court,  where  the  state  to  which  he  belongs  does  not 
undertake  the  necessary  care  (sect.  23). 

The  succession  to  the  property^  of  a  deceased  German  subject, 
notwithstanding  a  foreign  domicile,  is  governed  by  German  law ; 
whilst  the  succession  to  a  foreigner's  estate,  notwithstanding  his 
German  domicile  at  the  time  of  death,  is  governed  by  the  law  of  his 
country  (sect.  24  and  25  ^). 

The  above  provisions  respecting  the  property  relations  between 
husband  and  wife,  parents  and  children,  and  succession  on  death, 
do  not  apply  to  property  situate  abroad,  and  for  which  the  lex  rei 
sitae  provides  otherwise  (sect.  28). 

If  a  person  belongs  to  no  state,  the  law  of  his  last  nationality, 
and  in  the  absence  of  a  nationality,  the  law  of  the  domicile,  or  if 
without  such,  that  of  his  residence  at  the  relevant  time  would 
represent  his  personal  statute  (sect.  29). 

In  every  case  ^  in  which  this  enactment  provides  for  the  appli- 
cation of  a  foreign  law,  and  in  fact  that  foreign  law  provides  for  the 
application  of  German  law  (as  lex  domicilii)^  the  latter  shall  be 
applied  (sect.  27).  The  meaning  of  this  provision,  which  is  of 
considerable   general  importance,  is,  briefly  speaking,  this,  that 


^  There  is  no  distinction  made  between  real  and  personal  property. 

'  The  latter  principle,  as  expressed  in  sect.  25,  is  followed  by  a  rather  oomplicated 
exception  in  favour  of  claims  by  Germans  according  to  German  law,  which,  however, 
are  not  admissible  in  cases  where  the  law  of  the  foreigner's  Country  would  apply 
exclusively  German  law  to  the  distribution  of  the  estate  of  a  German  domiciled 
within  its  jurisdiction. 

'  Capacity,  marriage,  property  relations  between  husband  and  wife,  divorce  and 
buccession  on  death.     See  above. 
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where  the  subject  of  a  foreign  country,  the  law  of  which  recognizes 
the  lex  domicilii  (and  not  the  lex  originis)  is  domiciled  in  Germany, 
the  German  law  will  treat  him  as  if  he  were  or  had  been  a 
German  subject.  The  effect  will  be  that  the  German  courts  will 
deal  in  one  way  with  Frenchmen,  Austrians,  Italians,  &c.,  they 
being  subject  to  the  law  of  nationality,  and  in  another  way  with 
Englishmen,  Americans,  &c. 

The  principle  of  retaliation,  which  the  law  of  Germany  had 
already  adopted  in  respect  of  foreign  judgments  and  foreign 
creditors  in  bankruptcies,  is  conditionally  provided  for  in  sect.  31. 
It  is  made  dependent  upon  a  decree  issued  by  the  Imperial 
Chancellor,  and  sanctioned  by  the  Federal  Council,  and  is  therefore 
not  left  to  the  opinion  of  the  courts,  as  is  the  case  with  the  enforce- 
ment of  foreign  judgments. 

On  the  other  hand,  the  widest  scope  is  given  to  judicial  dis- 
cretion by  sect.  30,  which  runs  thus :  '  The  application  of  a  foreign 
law  is  excluded  if  such  an  application  would  infringe  on  morality, 
or  the  object  of  a  German  law.'  This  clausula  generali^  has  already 
given  rise  to  some  controversy  ^  It  is  considered  to  be  questionable 
policy  to  give  the  judges  carfe  blanche  to  such  an  extent,  and  the 
apprehension  is  expressed  that  it  may  justly  lead  to  reprisals, 
even  fi^om  quarters  where  legislation  has  hitherto  resisted  that 
principle. 

Julius  Hirscbfeld. 

^  [Dicta  to  the  like  effect  are  to  be  found  in  English  judgments  of.authority,  but 
it  is  doubtful  whether  they  were  necessary  to  the  decisions,  and  still  more  doubtful 
whether  they  would  be  acted  on  to  the  full  extent  of  their  terms.  They  are 
generally  taken  as  a  saving  of  the  right  to  make  exceptions  to  the  application  of 
foreign  laws  in  extreme  cases  which|  as  between  civilized  nationsi  can  hardly  ever 
happen. — Ed.] 
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[Short  notioes  do  not  neoesBarily  exclude  ftiller  review  hereafter.] 


Investigation  of  TiUe^  being  a  practical  treatise  and  alphabetical  digest  of 
the  law  connecf-ed  with  the  title  to  land,  with  precedents  of  requisitions* 
By  W.  Rowland  Jackson  and  THoaoLD  Oosset.  Second  Edition. 
London:  Stevens  &  Sons,  Lim.  1899.  8vo.  lii  and  490  pp. 
(12*.  6rf.) 

Precedents  of  Purchase  and  Mortgage  Deeds^  being  a  companion  volume  to 
the  above.  By  the  same  Authors.  London  :  Stevens  &  Sons,  Lim. 
1899.     8vo.     xiv  and  199  pp.     {^s.  6d.) 

Tub  rapid  sale  of  the  first  edition  of  the  volume  dealing  with  investi- 
gation of  title  shows  that  the  authors  have  produced  a  book  which  the 
profession  find  useful. 

The  present  edition  has  been  fiiUy  revised  and  to  some  extent  enlarged ; 
and  we  notice  that  the  matters  to  which  we  called  attention  in  our  review 
of  the  first  edition  have  been  carefully  considered.  However  the  authors 
seem  to  retain  their  opinion  (p.  180)  tiiat  section  i  of  the  Land  Transfer 
Act,  1897,  applies  to  estates  tail. 

It  remains  to  see  whether  the  little  book  of  precedents  of  purchase  and 
mortgage  deeds  will  be  as  great  a  success  as  its  companion  volume. 

There  can  be  no  doubt  that  the  system  of  severing  the  precedents  from 
the  notes  and  merely  giving  references  to  the  dissertations  in  footnotes  is 
for  many  purposes  convenient ;  but  whetlier  there  is  really  any  demand  for 
a  book  confined  exclusively  to  purchase  and  mortgage  deeds  is  open  to 
doubt. 

With  so  many  existing  standard  books  on  this  subject,  the  authors  must 
have  found  it  difficult  to  strike  out  a  line  of  their  own.  To  this  must  be 
attributed  the  want  of  crispness  which  sometimes  appears  in  the  drafting. 

There  is  a  very  general  opinion  that  so  &r  as  practicable  conveyancers 
should  endeavour  to  protect  trustees  fix>m  risk,  and  to  give  them  as  little 
to  do  in  connexion  with  the  trust  as  possible ;  in  the  face  of  this  it  seems 
strange  that  the  authors  (p.  39)  should  suggest  that  the  trustees  as  well 
as  the  tenant  for  life  should,  where  the  latter  sells,  give  covenants  for 
title.  The  trustees  cannot  under  their  power  sell  without  the  consent  of 
the  tenant  for  life ;  hence  his  covenant  for  title  is  sufficient. 

In  using  this  book  a  solicitor  would  have  no  difficulty  in  giving  directions 
as  to  what  should  be  copied,  but  as  a  whole  it  seems  to  us  that  the  book 
is  better  adapted  to  the  requii-emeuts  of  students  and  articled  clerks  than 
of  any  other  class  of  persons.  B.  L.  C. 
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Principles  of  the  English  Law  of  Contract.  By  Sir  William  R.  Anson, 
Bart*.  Ninth  Edition.  Oxford  :  at  the  Clarendon  Press  ;  London 
and  New  York  :  Henry  Frowde.  1899.  8vo.  xxxvi  and  391  pp. 
(10*.  6d.) 

The  principal  new  feature  in  this  edition  is  the  short  explanation  at  an 
early  stage  (pp.  11,  12)  of  the  general  nature  of  remedies  in  matters  of 
contract.  We  do  not  doubt  that  this  will  be  welcome  and  'useful  to 
beginners  in  the  subject.  Only  we  must  humbly  protest  that  the  use  of 
such  terms  as  *  sharp  practice/  which  are  unknown  to  the  law,  and  can 
have  no  meaning  in  a  court  of  justice,  except  on  a  purely  discretionary 
question  such  as  that  of  allowing  or  disallowing  costs,  does  not  tend  to 
make  things  easier  for  novices  in  the  end.  Since  the  student  by  the  time 
he  comes  to  the  very  troublesome  case  of  Dickinson  v.  Dodds,  p.  37,  will 
now  know  the  difference  between  damages  and  specific  performance,  it 
might  be  well  in  the  next  edition  to  point  out  that,  although  only  the 
House  of  Lords  can  overrule  that  decision,  it  was  not  actually  decided  that 
the  plaintiff  had  no  contract,  but  only  that  he  could  not  have  specific  per- 
formance. Kecent  cases  appear  to  have  been  diligently  noted  down  to  the 
latest  possible  date. 

Advanced  learners  will  continue  to  regret  that  Sir  W.  Anson's  discussion 
of  many  interesting  points  is  so  brief.  But  this  is  unavoidable  if  the  book 
ia  to  remain  of  a  size  and  character  suitable  for  elementary  instruction ; 
and  for  students  of  the  elements  we  certainly  think  it  is  better  to  stimulate 
their  intelligence  by  calling  attention  to  disputable  questions  of  principle, 
however  briefly,  than  to  leave  such  things  alone  on  the  ground  of  want 
of  space. 

A  Treatise  on  the  Law  of  Bills  of  Exchange.  ^^^  the  Right  Hon.  Sir 
John  Barnard  Byles.  Sixteenth  Edition  by  Maurice  Barnard 
Byles  and  Walter  John  Barnard  Byles.  London:  Sweet  & 
Maxwell,  Lim.     1899.     8vo.     Ixx  and  582  pp.     (25«.) 

Byles  on  Bills  belongs  to  that  small  class  of  text-books  which  are  so 
good  as  to  be  almost  beyond  the  range  of  criticism.  Editors  of  such  books 
are  under  a  heavy  responsibility  to  the  profession.  To  introduce  the 
modifications  necessitated  by  recent  decisions  without  unduly  departing 
from  the  approved  text  of  the  author  is  no  easy  matter.  The  method  too 
often  adopted  in  such  cases  is,  where  a  proposition  of  law  has  become 
obsolete,  to  change  the  present  tense  into  the  past,  and  then  introduce  the 
altered  law  with  some  such  expression  as  'but  now.'  This  method  id 
irritating  to  the  reader  and  only  permissible  where  the  historical  develop- 
ment of  the  law  is  thereby  made  plain.  Another  and  hardly  less. vicious 
method  is  to  leave  the  text  unaltered  and  add  the  new  matter  to  the  notes. 
The  editors  of  Byles  on  Bills  incline  to  both  methods.  They  have  noted 
np  the  former  edition  with  diligei^ce,  but  they  have  not  ventured  to  modify 
the  text  in  accordance  with  recent  decisions,  and  the  new  points  are  hidden 
away  in  the  notes,  instead  of  being  exposed  in  the  text.  Thus  Bank  of 
England  v.  Vagliano,  ClvUon  v.  AUmboroughf  Scholfield  v.  Earl  of  Londes- 
borough,  Decroix  v.  Meyer^  and  In  re  SoUykoff,  which  are  among  the  most* 
noticeable  cases  of  the  last  ten  years,  seem  to  have  called  for  no  alteration 
in  the  text,  and  even  in  the  notes  their  effect  is  inadequately  set  forth. 

Vagliano^s  case  (which,  by  the  way,  is  wrongly  cited  as  Vagliano  v.  Bank 
of  England)  is  worked  in  at  the  end  of  a  very  long  note  upon  the  question 
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whether  it  is  material  that  the  acceptor  of  a  bill  does  not  know  that  the 
payee  is  a  fictitious  person.  No  reference  at  all  is  made  to  the  far-reaching 
effect  of  Lord  Herscheirs  roles  for  interpreting  a  codifying  statute  by 
reference  to  the  pre-existing  law,  nor  to  Lord  Halsbury's  admirable  explan- 
ation of  the  meaning  of  the  term  *  fictitious  person/  though  these  are  the 
two  matters  which  make  the  case  important,  and  upon  which  the  House 
of  Lords  differed  from  the  Court  of  Appeal. 

The  two  or  three  pages  of  discussion  of  the  liability  of  infants  on  bills 
might  now  be  reduced  to  a  single  sentence  since  the  decision  of  In  re 
SoUyhoff. 

It  is  unfortunate  that  the  edition  was  not  held  back  long  enough  to 
introduce  the  effect  of  the  Finance  Act,  1899,  in  its  proper  place  instead 
of  in  the  preface — a  place  where  one  does  not  usually  look  for  addenda  et 
corrigenda. 

If  Byles  on  Bills  is  to  hold  its  place  in  the  esteem  of  lawyers  it  must 
be  re-edited  and  not  merely  noted  up. 


Model  Bj^-laws^  Rules^  and  Regulations^  under  the  Public  Health  and 
other  Acts,  By  William  Mackenzie  and  Percy  Handford. 
London  :  Shaw  &  Sons  and  Butterworth  &  Co.  1899.  La.  8vo. 
Vol.  I,  xxxii  and  597  pp.  and  %o  plates  ;  Vol.  II,xiv  and  218  pp. 

■    (25*) 

Many  of  the  Acts  of  Parliament  by  which  our  system  of  Local  Govern- 
ment has  been  established  give  to  the  local  authorities  limited  legislative 
powers  in  addition  to  their  administrative  functions.  But  in  most  cases 
the  by-laws  by  which  the  legislative  power  is  exercised  have  no  validity 
until  they  have  been  confirmed  by  the  Local  Government  Board.  It 
appears  to  be  the  policy  of  that  Board  to  secure  a  large  measure  of  uni- 
formity in  the  codes  of  the  various  local  authorities,  aud  to  that  end  they 
have  issued  model  by-laws  applicable  to  nearly  all  the  subjects  to  which 
by-laws  coming  before  them  for  approval  relate.  This  policy,  though  possibly 
it  somewhat  fetters  the  independence  of  the  local  bodies,  has  manifest 
advantages.  The  local  bodies  get  the  benefit  of  the  experience  and  good 
drafting  of  the  experts  who  advise  the  Board ;  acquaintance  with  the  by- 
laws of  one  district  enables  a  person  quickly  and  easily  to  become 
acquainted  with  those  of  another;  and  legal  decisions  on  the  effect  of 
a  by-law  are  often  conclusive  upon  the  interpretation  of  similarly  ex- 
pressed by-laws  in  other  places. 

Most  of  the  models  issued  by  the  Board  appear  to  be  excellent  in  form 
and  have  been  found  to  work  well  in  practice.  In  the  case  of  others 
improvements  might  be  suggested.  Thus  the  regulations  for  letting 
Hllotments  by  a  Parish  Council  would  be  made  much  more  useful  if  they 
contained  clear  provisions  with  regard  to  breaking  up  permanent  pasture, 
removing  trees  and  shrubs  planted  by  tlie  tenant,  compensation,  sub- 
letting and  building  on  the  allotment.  These  are  just  the  things  the 
tenant  wants  to  know.  The  law  upon  them  is  scattered  about  in  several 
Acts  of  Parliament.  If  it  was  embodied  in  the  regulations  or  the  agree- 
ment for  letting,  the  tenant  would  have  the  information  in  an  easily 
accessible  form.  Absurd  and  wholly  inappropriate  restnctions  on  building 
in  country  districts  have  been  known  to  follow  from  the  unthinking  appli- 
cation of  forms  obviously  intended  for  urban  use,  but  we  presume  the 
Board  is  not  answerable  for  this. 
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Messrs.  Mackenzie  and  Handford  have  issaed  the  Board's  Model  B3^-law8 
and  Regulations  together  with  some  models  suggested  by  themselves,  and 
they  have  added  explanatory  notes  and  a  general  introduction.  The  notes 
appear  in  many  cases  to  be  very  wide  of  the  mark,  and  not  always  accurate. 

Thus  with  regard  to  Allotments.  They  sny  that  allotments  let  by  a  Parish 
Council  can  only  be  let  to  persons  belonging  to  the  labouring  population, 
giving  as  their  authority  s.  2  (i)  of  The  Allotments  Act,  1887.  That  section, 
however,  does  not  apply  to  land  hired  by  the  Parish  Council  for  allotments, 
and  we  know  of  no  similar  limitation  applicable.  The  authors  do  not 
appear  to  appreciate  the  important  differences  between  allotments  provided 
hy  District  Councils  under  the  Act  of  1887,  and  those  provided  by  Parish 
Councils  under  the  Act  of  1894.  What  is  the  authors'  authority  for 
saying  that  the  Chairman  and  Parish  Councillors  must  seal  the  regulations ) 
We  fail  to  see  what  s.  182  of  the  Public  Health  Act,  1875,  has  to  do  with 
the  matter,  and  s.  3  (9)  of  the  Local  Government  Act,  1894,  seems  to  make 
their  signatures  sufficient. 

A  lengthy  note  on  Markets  contains  a  considerable  amount  of  miscel- 
laneous information  which  has  very  little  to  do  with  by-laws,  and  is  open 
to  a  good  deal  of  criticism.  The  authors  begin  by  quoting  the  ludicrous 
definition  of  a  market  given  in  the  Report  of  the  Royal  Commission  on 
Markets  and  Fairs,  a  source  to  which  they  seem  to  have  gone  for  much  of 
their  law.  Is  it  from  the  same  source  that  they  get  the  statement  that 
'  tolls  proper  are  leviable  on  the  goods  brought  into  a  market  for  sale '  ? 
It  has  been  said  in  an  old  case  that  by  special  custom  toll  may  be  leviable 
on  all  goods  brought  into  a  market  {Leight  v.  Pt/m,  2  Lutw.  1 336),  but  there 
can  be  no  doubt  that  the  usual  common  law  toll  is  properly  payable  only 
on  articles  sold  in  the  market. 

The  section  on  Disturbance  of  a  Market  seems  to  consist  largely  of  an 
indiscriminate  collection  of  extracts  from  the  headnotes  of  reported  cases ; 
and  without  explanation  they  produce  some  startling  results.  Jessel  M.R. 
and  the  Lords  Justices  on  Appeal  certainly  did  not  decide  in  £lwe8  v.  Payne 
(12  Ch.  D.  468)  that '  a  market  held  on  a  Monday  is  in  these  days  prima 
facie  an  injury  to  a  market  held  on  the  Tliursday,'  though  the  headnote  in 
the  Law  Reports  lends  some  colour  to  that  view. 

Another  example  of  headnote  law  is  the  statement  that '  It  is  essential 
to  the  complaint  of  an  old  market  against  a  new  one  set  up  near  it,  that 
the  old  one  was  competent  to  the  accommodation  of  the  public  {p*Reilly, 
ex  parte  (1790),  i  Ves.  J.  1 14;  i  R.  R.  89).'  This  statement  is  identical  with 
the  summary  of  the  case  in  Mews*  Digest,  which  again  is  practically  a  re- 
production of  the  side-note  to  the  report  of  the  case  in  i  Vesey  Jr.  at  p.  1 14. 
We  notice  also  that  our  authors  follow  Mr.  Mews'  spelling  of  O'Reily  in 
preference  to  that  of  the  reporter.  The  side-note  in  Vesey  Jr.  is  fouuded 
on  an  chiter  dictum  of  Lord  Thurlow  in  the  course  of  his  observations  upon 
the  hearing  of  an  application  for  a  patent  for  a  new  opera  house  in  London. 
If  Lord  Thurlow  had  meant  that  to  an  action  for  disturbance  of  a  market 
hy  setting  up  a  rival  market,  it  is  a  good  defence  that  there  is  not  room  in 
the  old  market,  as  our  authors  seem  to  suppose,  the  dictum  would  be 
worthless  in  the  fece  of  the  decision  of  the  House  of  Lords  in  Great  Eaetem 
Railway  Co,  v.  Goldsmid,  9  App.  Cas.  927.  In  any  case  an  off-hand  dictum 
in  an  unargued  case  is  not  of  much  value  ;  but,  in  fact,  all  that  I^rd 
Thurlow  meant  was  that  an  owner  of  a  market  cannot  successfully  oppose 
the  grant  of  a  new  market  near  his  own,  if  the  old  market  fails  to  provide 
sufficient  accommodation  for  the  public.  Even  in  this  sense  the  propo- 
sition is  too  wide,  and  no  one  would  now  contend  that  it  is  good  law  (see 
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Opinions  of  the  Judges  on  the  Idingion  Market  BiU^  3  CI.  &  F.  513,  39 
R.R.  32). 

One  more  example  must  suffice.  The  headnote  to  the  report  of  Mayor 
of  Dorchester  v>  Ensor  (L.  R  4  Ex.  335)  contains  the  statement  that — 
'  a  market  held  in  the  same  tovon  with  an  old  market,  if  held  upon  the  same 
day,  is  a  disturbance  by  intendment  of  law ' ;  and  this  statement  is  adopted 
by  Messrs.  Mackenzie  and  Handford.  It  is  not  clear  why  the  reporter 
jn  his  headnote  used  the  words  '  in  the  same  town '  instead  of  '  near '  (as 
alleged  in  the  pleadings),  especially  as  the  Court  emphatically  laid  it  down 
that '  a  market  may  be  disturbed  by  holding  another  market  near,  whether 
the  new  market  so  held  be  within  or  without  the  borough*  The  only  limita- 
tion is  that  the  distance  between  the  new  and  the  old  market  must  be  not 
more  than  seven  miles  (see  Yard  y.  Ford,  2  Wms.  Saunders,  172,  and  Islington 
Market  Bill^  3  CI.  &  F.  513,  39  R.  R.  32),  a  matter  to  which  the  authors 
make  no  reference. 

It  would,  perhaps,  be  unfair  to  take  the  note  on  Markets  as  a  fair 
sample  of  the  whole  work.  It  contains  other  mistakes  than  those  we  have 
pointed  out ;  but  the  subject  is  a  thorny  one  on  which  the  writer  should 
tread  with  circumspection,  putting  not  his  trust  in  headnotes  and  digests. 

It  may  be  hoped  that  the  notes  on  the  other  topics  with  which  the 
authors  deal  are  more  carefully  prepared,  as  they  are  less  ambitious  in  their 
scope.  The  collection  of  model  by-laws  will  no  doubt  be  useful  to  local 
bodies.  It  is  more  complete  than  any  other  similar  collection  that  has 
come  under  our  notice. 


UnwriUen  Laws  and  Ideals  of  Active  Careers.  Essays  by  Sir  Edward 
Malet,  Sir  Reginald  Palgrave,  Major-General  Maurice,  Sir  Her- 
bert Stephen,  G.  F.  Watts,  R.A.,  Lord  Monkswell,  Augustine 
Birrell,  M.P.,  and  others.  Edited  by  E.  H.  Pitcairn.  London : 
Smith,  Elder  &  Co.     1899.    8vo.     x  and  358  pp.    (7*.  6d.) 

The  title  of  this  book  might  have  been  '  Customs  of  Professions,'  or  the 
like,  but  for  its  inclusion  of  some  callings  or  stages  of  life  which  no  single 
term  will  cover.  It  is  hardly  a  profession  to  '  be  in  either  House  of 
Parliament ;  it  is  not  a  profession  to  be  Yice-Chancellor  of  either  Univer- 
sity ;  still  less  to  be  a  boy  at  a  public  school.  Hence  the  somewhat  vague 
title  as  it  stands,  which  however  is  made  clear  by  the  Preface. 

The  chapters  which  concern  us  are  those  on  the  Judges,  by  Sir  Herbert 
Stephen,  and  on  the  Bar,  by  Mr.  Augustine  Birrell.  .  Sir  Herbert  Stephen 
is  more  directly  instructive,  Mr.  Birrell  more  literary  and  discursive. 
Both  may  be  safely  trusted  by  the  lay  reader,  who  will  find,  especially  in 
Sir  Herbert  Stephen's  chapter,  many  facts  and  explanations  which  could 
hardly  be  found  in  any  other  one  book.  Sir  Herbert  Stephen  considers, 
amongst  other  things,  the  paramount  precedence  of  a  Justice  of  Assize, 
and  accounts  for  it  by  the  fact  that  his  commissions  and  writ  of  assistance 
put  him  above  the  sheriff,  who  otherwise  disputes  the  first  place  in  the 
county  with  the  Lord-Lieutenant.  As  we  heard  this  explanation  many 
years  ago  horn  the  late  Mr.  Justice  Willes,  we  have  no  doubt  that  it  is 
right.  Willes  J.  was  also  of  opinion  that,  if  it  came  to  deciding  between 
the  sheriff  and  the  Lord- Lieutenant,  the  sheriff  must  prevail  by  reason  of 
the  antiquity  of  his  office;  the  Lord-lieutenant,  though  of  respectable 
standing,  being  after  all  only  a  statutory  commissioner  of  array. 

Mr.  Birrell  genially  dispels — not  for  the  first  time,  but  not  ^perfluously 
— the  current  legends  and  prejudices  about  the  profession  of  an  advocate. 
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Tbere  is  one  passage  of  Sir  Herbert  Stephen's  from  the  literal  reading 
of  which  it  might  be  inferred  that  either  he  does  not  know  the  age  of 
Domesday  Book,  or  he  supposes  it  to  be  kept  at  the  British  Museum ;  but 
thb  amounts  to  no  more  than  laxity  of  expression  in  a  matter  collateral  to 
the  writer's  main  purpose. 


Yearly  Supreme  Court  Practice.  By  M.  Munt  Mackenzie,  S.  G. 
LusHiKGTON,  and  J.  C.  Fox.  London :  Butterworth  &  Co.  1899. 
8vo.    exxxi  and  1002  pp.    {20s.  net.) 

This  publication  reappears  in  an  improved  form.  The  note  on  attach- 
ment and  committal  which  has  been  substituted  for  the  former  one  is 
a  model  of  conciseness  and  accuracy.  In  addition  to  the  statutes  and 
decisions  subsequent  in  date  to  the  last  edition,  the  practitioner  will  now 
find  the  Settled  Estates  Act  Orders,  1878,  and  the  Judicial  Trustees  Act, 
1896. 

Instead  of  servilely  reproducing  the  forms  to  the  Settled  Estates  Act 
Orders,  one  would  have  thought  that  the  editors  were  not  undertaking  a  very 
serious  responsibility  in  substituting  '  Mr.  Justice'  for  'Master  of  the  Rolls' 
and  '  Yice-Cbancellor,'  a  course  which  they  point  out  in  footnotes  should 
now  be  adopted.  A  reference  should  have  been  made  to  the  observations 
of  Stirling  J.,  in  /n  re  Stuart  [1897]  2  Ch.  at  p.  588,  respecting  the  time  and 
mode  of  application  by  a  trustee  for  relief  under  the  Judicial  Trustees 
Act,  1896,  8.  3.  That  was  a  case  where  the  proceedings  were  instituted 
by  Originating  Summons ;  where  proceedings  wei'e  commenced  by  writ  the 
benefit  of  the  section  has  been  claimed  by  the  defence :  Perrins  v.  Bellamy 
[1897]  ^  Ch.  521,  In  re  Gridley  [1897]  2  Ch.  593.  In  the  former  case  the 
trustee  was  relieved,  and  the  beneficiary  had  to  pay  the  costs  of  the  action, 
and  of  an  unsuccessful  appeal,  [1899]  i  Ch.  797. 


The  Law  of  Account.     By  Sydney  E.  Williams.      London  :  Stevens 
&  Sons,  Lim.     1899.     8vo.     xxviii  and  315  pp.     (io#.) 

It  is  to  be  regretted  that  a  little  more  time  or  care  was  not  bestowed 
upon  this  work.  We  are  told  that  a  judgment  should  contain  a  submission 
to  account,  and  the  case  cited  only  goes  to  the  fact  that  a  statement  of 
claim  need  not  contain  a  submission  to  pay.  Lever  v.  Goodwin  and 
Saadehner  v.  ApoUinaris  Co.  are  dealt  with  as  trade  mark  cases,  and  not 
as  passing-off  cases.  This  is  the  less  excusable,  as  the  body  of  the  report 
in  Lever  v.  Goodwin  expressly  mentions,  within  the  first  six  lines,  that 
'  the  case  as  to  the  trade  mark  failed.'  *  Bill '  and  *  chief  clerk '  appear  for 
'  statement  of  claim '  and  '  master.'  The  author  has  omitted  all  reference 
to  taking  accounts  in  cases  of  waste,  and  between  tenants  in  common, 
joint  tenants,  and  co-sureties.  These  matters  may  be  outside  the  scope 
of  the  work,  but  their  absence  does  detract  from  its  utility.  The  author's 
abbreviations  are  not  to  be  commended.  Rhymney  By.  and  Neuchatel  Co. 
are  as  short  as  Bhywmey^  ise.  and  Neuchatel,  dsc.^  and  more  lucid,  whilst 
Crompton  v.  Evans,  4sc.  for  Crompton  and  JSvana*  Union  Bank,  Ld.  v. 
Burton  must  certainly  be  regarded  as  unconventional. 
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A  Practical  Treatise  on  the  Foreclosure  of  Mortgagee  of  Realty  with  the 
Rules  of  Practice  relating  to  Foreclosure  annotated  {and  an  Appendix 
of  Forms)  and  the  Mortgage  Laws  of  Ontario  {being  a  collection  of 
statutes  and  sections  of  statutes  relating  to  Mortgages  ofReaUy).  By 
A.  T.  Hunter.  Toronto  :  The  Carswell  Co.,  Lim.  1899.  8vo. 
liv  and  444  pp. 

This  volame  shows  how  freely  the  law  and  practice  of  Foreclosure  have 
developed  in  Ontario  from  the  introduction  of  equity  jurisdiction  in  1837 
to  the  consolidation  of  the  Rules  in  1897,  a  period  of  sixty  years.  Begin- 
ning with  a  short  historical  introduction,  the  author  gives  a  very  full  and 
clear  explanation  of  the  stages  of  a  foreclosure  action,  and  in  the 
body  of  his  book  (Part  II)  reprints  and  annotates  the  principal  rules. 
The  work  is  done  with  care  and  judgment,  but  would,  probably,  be 
more  serviceable  to  the  student  and  practitioner  if  Mr.  Hunter  had  allowed 
himself  wider  scope  in  regard  both  to  forms  and  rules,  and  discussed  in 
detail  the  principles  involved  in  such  decisions  as  FaiMs  v.  Harper y  1 1 
S.  C.  R.  639 ;  KeUy  v.  Imp.  Loan  Co.,  1 1  8.  C.  R.  516 ;  Pratt  v.  BumneU, 
21  O.  R.  I.  The  Mortgage  Acts  given  in  Part  III  are  well  illustrated  by 
comment  and  extracts  from  cases.  A  second  edition  will  enable  Mr.  Hunter 
to  make  the  collection  complete  by  adding  and  commenting  on  special 
provisions  of  the  E.  S.  O.  1897;  e.g.  in  regard  to  companies  generally, 
c.  191,  s.  49 ;  Qas  and  Water  Cos.,  c.  199,  s.  33 ;  Butter  and  Cheese  Cos., 
c.  201,  s.  17  ;  Railway  Cos.,  c.  207,  s.  9,  ss.  20-23.  In  that  event  his  attention 
may  also  be  directed  to  the  form  of  rules  379  and  396,  and  to  the  heading 
of  the  Act  respecting  interest,  p.  362.  T.  B.  B. 


Tie  Law  of  Trade  Maris.  By  Lbwis  Botd  Sebastian.  Fourth 
Edition  by  the  Author  and  Haert  Baird  Hemhino.  London : 
Stevens  &  Sons,  Lim.    1899.    La.  8vo.    xcvi  and  756  pp.    {30s.) 

Mb.  Sebastian  has  done  well  to  bring  out,  with  the  help  of  Mr.  H.  B. 
Hemming,  a  new  edition  of  his  excellent  work — a  book  that  may  fidrly 
claim  to  be  the  standard  authority  on  the  law  of  trade  marks. 

Since'  1890,  the  date  of  the  third  edition,  there  have  been  a  good  many 
decisions  on  the  Trades  Marks  Acts,  and  the  Acts  themselves  have  been 
amended  in  some  particulars.  The  inclusion  of  these,  and  of  numerous 
American  and  colonial  cases,  has  resulted  in  the  book  being  largely 
increased  in  size.  Though  it  has  become  so  encyclopaedic,  the  excellent 
arrangement  and  clear  statements  of  the  earlier  editions  are  well  main- 
tuned,  and  the  reader  can  extract  the  principles  without  finding  himself 
overwhelmed  with  details.  The  one  fault  we  have  to  find  is  that  the  type 
used  in  Appendix  A  is  too  small,  and  quite  unworthy  of  the  matter  it 
contains.  The  most  conscientious  reviewer  would  rebel  against  attempting 
to  read  the  notes  to  the  various  sections  of  the  Acts  therein.  The  other 
appendices  contain  a  vast  amount  of  useful  matter,  Orders  in  Council,  regu- 
lations applicable  to  foreign  countries,  the  law  as  to  Hall  marks  and 
Sheffield  marks,  forms  and  precedents,  all  or  most  of  which  is  difficult  to  find 
elsewhere,  and  the  inclusion  of  which  makes  the  book  a  complete  treatise. 

The  editors  are  to  be  congratulated  on  the  skill  and  thoroughness  with 
which  they  have  executed  their  task. 
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TAe  Law  of  Railway  Companies.  By  J.  H.  Balfour  Browne,  Q.C., 
and  H.  S.  Theobald,  Q.C.  Third  Edition.  By  J.  H.  Balfour 
Browne  and  Frank  Balfour  Browne.  London :  Stevens  &  Sons, 
Lim.     1899.     La.  8vo.    Ixi  and  1036  pp.     {&%  2S.) 

The  most  notable  feature  in  tHe  third  edition  of  '  Browne  and  Theobald's 
Bailway  Acts '  is  the  statement  in  the  pre&ce  that  lir.  Theobald  has  been 
niiable  to  assist  in  the  preparation  of  this  edition,  and  some  experience 
of  the  book  only  can  enable  one  to  judge  whether  this  loss  to  the  authorship 
staff  has  been  made  good  by  its  reinforcement  by  calling  in  the  services  of 
Mr.  Frank  Balfour  Browne.  So  far  as  the  reviewer  can  ascertain,  the  new 
edition  will  not  be  found  much  if  at  all  less  serviceable  than  the  two  previous 
ones.  It  contains  120  more  pages  than  the  second  edition,  au  increase  in 
size  which  is  easily  accounted  for. 

The  following  new  statutes  have  been  included  in  this  edition :  The  Bail- 
way  and  Canal  Traffic  Act,  1888;  the  National  Defence  Act,  1888;  the 
Regulation  of  Railways  Act,  1889;  the  Light  Railways  (Ireland)  Act, 
1889;  the  Railways  (Ireland)  Act,  1890;  the  Railway  and  Canal  Traffic 
(Provisional  Orders)  Amendment  Act,  1891 ;  the  L.  &  N.  W.  Ry.  Co.  (Rates 
and  Charges)  Order  Confirmation  Act,  1891  ;  the  Parliamentary  Deposits 
and  Bonds  Act,  1892  ;  the  Railway  and  Canal  Traffic  Act,  1892  ;  the 
Telegraph  Act,  1892 ;  the  Railway  Regulation  Act,  1893  ;  the  Conveyance 
of  Mails  Act,  1893 ;  the  Railway  and  Canal  Traffic  Act,  1894 ;  the  Diseases 
of  Animals  Act,  1894  (sections  21-23);  the  Lands  Clauses  (Taxation  of 
Costs)  Act,  1895;  the  Railways  (Ireland)  Act,  1896,  and  the  Light  Rail- 
ways Act,  1896.  The  book  albo  contains  the  1892  Board  of  Trade  Memo- 
randum, as  to  the  documents  required  before  the  opening  of  a  railway,  &c. ; 
the  orders  under  the  Railway  Companies  Act,  1867,  the  Orders  in  Council 
under  the  Explosives  Act,  1875,  so  far  as  they  affect.  Railway  Companies, 
and  various  other  orders  and  by-laws  not  contained  in  the  second  edition. 
No  apology  is  therefore  needed  for  the  presentation  to  the  profession  of 
a  third  edition  of  the  book.  Several  of  the  new  statutes  are  annotated  with 
the  care  which  has  been  shown  in  the  notes  contained  in  previous  editions. 
The  Workmen's  Compensation  Act,  1897,  has  been  purposely  omitted,  and 
perhaps  rightly,  as  it  dees  not  exclusively  affect  railway  companies,  and  is 
a  subject  large  enough  to  be  dealt  with  in  a  separate  treatise.  The  reviewer 
has  been  unable  to  find  any  reference  by  the  authors  to  the  Short  Titles  Act, 
1896  (59  &  60  Vict.  c.  14),  which  enables  the  Railway  and  Canal  Traffic 
Act,  1854,  and  certain  other  Acts  down  to  the  year  1894,  to  be  cited  as 
*The  Railway  and  Canal  Traffic  Acts,  1854  to  1894,'  and  the  Regulation  of 
Railways  Act,  1 840,  and  certain  other  statutes  to  be  cited  as  '  The  Railway 
Regulation  Acts,  1840  to  1893.' 

One  should  not  omit  to  mention  that  Mr.  T.  Waghorn  is  commended  in 
the  preface  for  the  valuable  assistance  rendered  by  him  to  the  authors. 

F.  E. 

TAe  Law  of  Meetings.  By  George  Biackwell.  Second  Edition. 
London:  Butterworth  &  Co.  1899.  8vo.  xii  and  128  pp. 
{29.  6d.  net.) 

This  book  treats,  as  the  pre&ce  tells  us,  of  meetings  held  for  lawful 
pui'poses,  whether  social,  political,  or  otherwise  (i)  by  persons  under  no  legal 
duty  to  hold  such  meetings;  (2)  by  coi-porate  bodies  to  discharge  their 
Statutory  or  Common  Law  duties.     It  gives  valuable  information  as  to  the 
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meetings  of  County  Coancils,  Borough  or  Town  Councils,  Rural  and 
Urban  District  Councils,  Boards  of  Guardians,  Parish  Councils,  Vestries, 
School  Boards,  &c.  There  is  also  a  separate  chapter  as  to  the  meetings  of 
chartered  and  other  companies.  As  regards  the  meetings  of  companies  under 
the  Companies  Acts,  1862  to  1893,  it  should  have  been  pointed  out  a  little 
more  clearly  that  Table  A  to  the  Act  of  1862  only  applies  to  companies 
limited  by  shares^  and  that  in  the  great  majority  of  these  cases  meetings 
of  the  company  and  its  directors  are  regulated  by  individual  Articles  of 
Association  which  exclude  altogether  or  in  part  the  provisions  of  Table  A. 
It  is  only  fair,  however,  to  the  author  to  say  that  in  the  preface  to  his 
first  edition  he  frankly  states  that  the  book  ^only  treats  incidentally  of 
many  points  connected  with  the  corporate  bodies  [referred  to  in  the  bookl 
because  the  law  relating  to  them  is  already  dealt  with  in  the  many  well- 
known  books  relating  to  such  bodies.'  The  small  size  of  the  book  and  its 
flexible  cover  enable  it  to  be  easily  carried  about  in  the  pockets  of  the  many 
persons  who  are  liable  to  be  called  on  at  short  notice  to  preside  at,  or  in 
some  other  way  take  part  in  meetings  at  which  it  is  expedient  that  order 
should  prevail  and  legal  requirements  should  be  fulfilled.  The  author  has 
not  forgotten  to  give  precise  directions  as  to  the  duty  of  the  '  chucker-out/ 
His  first  edition  was  sold  out  within  a  twelve-month,  and  a  like  success  may 
be  predicted  for  the  one  now  under  review. 


Tie  RightM  and  Dutie9  of  Justicei.  By  R.  D.  M.  Littler,  C.B.,  aC, 
Chairman  of  the  Quarter  Sessions  of  Middlesex^  and  Arthur 
HuTTON.    London :  Butterworth  &  Co.     1899.     xx  and  122  pp. 

This  is  a  slight  sketch  of  the  duties  of  Justices  of  the  Peace.  *  While 
not  for  a  moment  claiming  for  this  book  the  attributes  of  Stone's  Justice's 
Manual,  we  believe  that  it  will  prove  especially  useful  to  Justices '  (Pre- 
face). There  is  a  Chapter — I — on  the  History  of  the  Office.  Chapter  VI, 
pp.  70-82,  is  devoted  to  the  Criminal  Evidence  Act,  1898  ;  and  Chapter  VII, 
pp.  83-106,  to  the  Liebriates  Act,  1898.  It  appears  that  up  to  September, 
1899,  there  were  only  four  certified  Inebriate  Reformatories  in  existence, 
which  could  accommodate  no  more  than  128  persons  all  told.  All  of  these 
were  fur  females,  and  two  of  them  under  the  Warden,  the  Victoria  Homes, 
Bristol.  There  were  no  State  inebriate  reformatories,  and  none  for  men. 
The  authors  dwell  much  on  the  Inebriates  Act,  1898,  which  appears  to 
have  special  interest  for  them.  The  two  statutes  of  1 898  mentioned  take 
^P  35  pftges  out  of  the  122  by  no  means  closely  printed  treatise  on  the 
I&ghts  and  Duties  of  Justices;  it  is  therefore  clear  that  the  work  is 
concise,  and  it  may  well  be  taken  as  an  introduction  to  a  large  subject. 


Lai  iur  le  droit  d^auteur  au  Japon,    [1899.]    8vo.    13  pp. 

The  following  are  the  main  points  of  the  new  Japanese  copyright  law 
as  taken  from  the  presumably  official  French  translation : — ^Literary  copy- 
right carries  the  right  of  translation.  Dramatic  and  musical  copyright 
carry  performing  rights.  The  duration  of  copyright  in  published  or  pub- 
licly exhibited  or  performed  work  is  for  the  author  s  life ;  or,  in  the  case 
of  the  authors  being  more  than  one,  the  life  of  the  survivor  and  thirty 
years  after.  Translation  right  is  lost  after  ten  years  as  to  any  language  in 
which  the  author  or  his  representatives  have  not  published  an  authorized 
translation.     There  is  no  copyright  in  official  publications,  news  and,  it 
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seems,  leading  articles  ('faits  diyers,  nonyelles  da  jour  et  discussion 
polidqne  ins^r^s  dans  les  jonmanx  et  recneils  p^riodiques '),  or  proceedings 
of  courts  and  public  meetings.  Copyright  in  other  newspaper  and 
magazine  articles  must  be  expressly  reserved  if  it  is  intended  to  restrain 
reproduction  with  acknowledgment.  Reproduction  of  artistic  work  *by 
a  different  art'  is  treated  as  original.  Copyright  in  photographs  is  limited 
to  ten  years,  except  as  to  photographs  forming  part  of  a  book.  The  date 
for  the  commencement  of  the  new  law  remains  to  be  fixed  by  an  imperial 
ordinance. 

-  The  remedial  provisions  cannot  be  fully  understood  without  reference  to 
the  Japanese  Civil  and  Penal  Codes. 


We  have  also  received  : — 

The  Rwimd  Eeports,  Vols.  XLI  and  XLII.  Edited  by  Sir  F.  Pollook, 
assisted  by  R.  Campbell  and  O.  A.  Saundbbb.  London :  Sweet  &  Max- 
well, Lim.  Boston,  Mass. :  Little,  Brovm  &  Co.  1899.  855  and  845  pp. 
(259.) — ^These  two  volumes  of  the  Revised  Reports  deal  with  the  years 
1^34-1^37  <uid  include  cases  from  4  Clark  &  Finnelly,  10  Bligh  N.  S., 
3  Mylne  &  Keen,  8  Simons,  i  Tounge  &  Collyer,  Ex.  Eq.,  263  Adolphns 
A  Ellis,  I  &  2  Bingham,  N.  C,  2  Crompton,  Meeson  &  Roscoe,  i  Moody  & 
Bobinson,  4  &  5  Law  Journal,  N.  S.,  and  several  volumes  of  other  contem- 
porary reports.  In  all  twenty  volumes  of  the  original  reports  are  accounted 
for  in  these  1,700  pages,  and  fifty  volumes  are  dealt  with  in  the  five  volumes 
of  the  Revised  Reports  issued  during  1899. 

The  Brief  of  the  Legal  Fraternity  of  .Phi  Delta  Phi  Edited  by  C.  F. 
BosTwicK,  W.  R.  Baibd,  T.  A.  Pebkins,  O.  A.  Kaltzenbeboeb,  and 
C.  H.  ToppiKO.  Vol.  II.  No.  I.  Oct.  1899.  New  York.— This  is  prac- 
tically a  new  journal,  as  vol.  i.  was  published,  as  explained  in  an  editorial 
note,  more  than  twelve  years  ago.  The  number  contains  articles  on  '  The 
Political  Significance  of  the  case  of  Jliarebury  v.  Madieon^  by  Dr.  C.  O. 
Tiedemann ;  *  The  State  Punishment  of  Crime,'  by  Mr.  Justice  Kennedy ; 
•  A  Fraternity  in  Litigation,'  by  Mr.  W.  R.  Baird ;  '  The  Torrens  System  of 
Land  Transfers,'  by  Dr.  Harvey  B.  Hurd ;  and '  Law  in  Science  and  Science  in 
Law,'  by  Hon.  Justice  O.  W.  Holmes. 

The  Lawye^e  Remenibraneer  and  Pocket  Book  for  the  year  1900.  Com- 
piled by  Abthub  Powell.  London:  'The  IVinters'  Register'  Office. 
Sm.  8vo.  148  pp.  (2<.  6d.  net.) — We  have  already  spoken  of  the  utility 
of  this  little  book.  A  new  feature  of  the  present  issue  is  a  concise  digest  of 
cases  reported  in  the  Law  Reports  during  1899. 

English  Political  Philosophy  from  Uolbea  to  Maine.  By  Willl/lm 
Gbaham.  London:  Edwin  Arnold.  1899.  8vo.  xxxand4i5pp.  (io«.  6<2. 
net.) — Review  will  follow. 

The  London  Government  Act,  1899  .  . .  with  notes  and  an  index.  By 
A.  Macmobban,  S.  G.  Lushimotok,  and  E.  J.  Naldbett.  London :  Shaw  & 
Sons;  Butterworth  &  Co.  1899.  La.  8vo.  xxx,  202  and  46  pp.  {128,  6d.) 
— ^Review  will  follow. 

A  History  of  the  Law  of  Nations.  By  T.  A.  Walkeb.  Vol.  I.  From 
the  Earliest  Times  to  the  Peace  of  Westphalia,  1648.  Cambridge  :  at  the 
University  Press.  1899.  8vo.  xxx  and  361  pp.  (los.) — Review  will 
follow. 
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The  Yearly  County  Court  Practice,  1900.  By  G.  Pitt-Lbwib,  Q.C, 
C.  Abnold  Wbitb,  and  Abcbibald  Rbad.  With  a  chapter  on  Costs  and 
Precedents  of  Costs  by  Mosten  Tubxeb.  Two  vols.  YoL  I,  Genei-al  Juris- 
diction and  Jurisdiction  in  Admiralty.  Vol.  II,  Enactments  conferring 
Special  Jurisdiction  upon  the  County  Courts.  London :  Butterworth  &  Co ; 
Shaw  &  Sons.     1900.     8vo.    Ixxzvii  and  896,  xxvi  and  559  pp.     (25^) 

Hie  Law  of  Stamp  Dtttiee  on  Deeds  and  other  Inetrutnente,  By  E.  N. 
Alpb.  Seventh  Edition  by  Abthub  B.  Canb.  8yo.  zxxii  and  388  pp. 
{68.  net.) 

The  Annual  Statutes,  1899.  With  notes  and  a  summary  of  the  statutes 
selected.  By  J.  M.  Lelt.  London  :  Sweet  &  Maxwell,  Lim. :  Stevens  k 
Sons,  Lim.     1899.     La.  8vo.    zxviii  and  186  pp. 

Commeniaries  on  the  Procedure  of  Civil  Courts  in  British  Indies  By 
HuKM  Chand.  Vol.  I.  Bombay:  Bombay  Education  Society's  Steam 
Press.  (Sold  by  W.  Clowes  &  Sons,  lim.,  London.)  1899.  ^'  ^^<>«  ^^^ 
and  834  pp.     (32*.) 

A  Practical  Arrangement  of  the  Laws  relative  to  the  Excise.  By 
Nathaniel  J.  Hiohmobb.  Second  Edition.  Two  vols.  London :  Printed 
for  H.  M.  Stationery  Office  by  Darling  &  Son,  Lim.  Sold  by  Eyre  & 
Spottiswoode.     1899.    8vo.     xxxvii  and  524,  xxxviii  and  669  pp.     (30^.) 

The  Lawyer's  Companion  and  Diary  and  London  and  Provincial  Law 
Directory  for  1900.  Edited  by  E.  Latmak.  Fifty-fourth  annual  issue. 
London:  Stevens  &  Sons,  Lim.;  Shaw  &  Sons.  1900.  8vo.  620  pp. 
(IS.  6d.) 

The  Roman  and  Roman-Dutch  Law  of  Injmies,  A  translation  of  Book 
47,  Title  10  of  Voet's  Commentary  on  the  Pandects,  with  annotations.  By 
Melius  bb  Villibbs.  London:  Wm.  Clowes  &  Sons,  lim.  Capetown: 
J.  C.  Juta  &  Co.     1899.     ^^o*     zlii  and  327  pp.    (420.) 

The  Annual  Practice,  1900.  By  Thomas  Snow,  Chablbb  Bubnbt,  and 
F.  A.  Stbingbb.  Two  vols.  London :  Sweet  &  Maxwell,  Lim. ;  Stevens 
&  Sons,  Lim.  8vo.  Vol.  L  ccxlix,  1048  and  237  pp.;  Vol.  IL  xvi,  695 
and  237  pp.    (250.  net.) 

A  Concise  Treatise  on  the  Law  of  Landlord  and  Tenant.  By  W.  M. 
Fawcbtt.  Second  Edition  by  J.  M.  Liobtwood.  London:  Butterworth 
&  Co.     1900.     8vo.    cxix  and  608  pp.     (2i«.) 
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The  foiiowtng  are  a  few  of  the  advantages  of  these  Reports:— 

1.  Ckinoiseiieni  and  Aconraoy. 

On  the  question  of  accuracy  the  Law  Journal  Reports  have  never  been  unpeached. 

2.  Speedy  Pnblioatioa  of  the  Cases. 

This  is  now  a  leading  feature,  the  Reports  being  published  as  speedily  as  possible,  con-* 
sistent  with  good  reporting  and  editing ;  and  the  Weekly  Edition  includes  Notes  of 
all  Cases  up  to  date. 

3.  Simplicity  of  Azrangement  and  Facility  of  Sefere&ce. 

There  is  only  One  Volume  in  each  year  for  each  Division  of  the  Courts. 

4.  Digests. 

Mxws'  Digest  of  all  the  Reported  Decisions  of  all  the  Superior  Courts,  including 
a  Selection  from  the  Irish,  with  a  Collection  of  Cases  followed,  distinguished, 
explained,  commented  on,  overruled  or  questioned,  and  References  to  the  Statutes, 
Orders  and  Rules  of  Court  during  the  year  (issaed  Quarterly),  will  be  supplied  to 
Subscribers  at  the  reduced  rate  of  65. 

5.  Sconomy.  annual  subscription. 

The  Law  Journal  Reports  and  Statutes £3    40 

The  Law  Journal  Reports,  Statutes,  and  Mews'  Annual  Digest    )         q  irk    r% 
(issued  Quarterly) |         <*  lo    o 
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THE    LAW   JOURNAL   NEWSPAPER, 

Published  Weekly  (price  6d,),  containing  the  best  weekly  Notes  of  all  decided  Cases  of  the 
week.  New  Orders  and  Rules  of  Court,  Cause  Lists,  Articles  by  Eminent  Specialists,  Personal 
Information^  Notices  of  all  new  Law  Books,  Ac 
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NOW^^^y*      la  Sixteen  Volumes,  Royal  8vo.    Price,  clotb,  £20; 
or  bouad  In  baU  dark  calf,  gilt  t<^,  £23. 

(For  cash  with  Order,  cloth,  ^6.    Half^calf,  ^819.) 


THE 

DIGEST  OF  ENGLISH  CASE  LAW. 

CONTAINING   THE   REPORTED   DECISIONS  OF  THE   SUPERIOR 

COURTS,  AND  A  SELECTION   OF  THE   IRISH   COURTS 

TO  THE    END   OF  1897, 


UNDER  THK  GENERAL  EDITORSHIP  OF 

JOHN    MEWS,    Barrister-at-Law, 


W.  F.  Barry. 
E.  E.  H.  Birch. 

A.  H.    BiTTLESTON. 

B.  A.  Cohen. 
W.  I.  Cook. 

E.  W.  Hansell. 
J.  S.  Henderson. 


ASSISTED  BY 

A.  Lawrence. 

J.  M.  Lely. 

R.  C.  Mackenzie. 

E.    M  ANSON. 

R.  G.  Marsden. 
H.  J.  Newbolt. 
a.  E.  Randall. 

BarrisUrs'tti'Law, 


J.  Ritchie. 
J.  Smith. 
J.  F.  Waley. 
T.  H.  Walker. 

AND 

W.  A.  G.  Woops. 


THIS,  the  most  important  Law  Work  ever  undertaken  in  England,  is 
not  only  an  amalgamation,  but  a  thorough  revision  of  the  well-known 
'Fisher's  Common  Law  Digest'  and  'Chitty's  Equity  Index,*  and  forms 
a  complete  Digest  of  all  reported  Decisions  down  to  the  end  of  the  year  1897. 

g^  PmST  ANNUAL  SUPPLBMENT  {1898),  clotb,  ISm.;  iorcaMb,  12m.  --^|| 

Lists  of  Cases  followed,  overruled,  questioned,  &c.,  have  been  omitted 
from  this  Digest,  but  the  Publishers  intend  to  bring  out  a  New  Edition 
of  Dale  and  Lehmann's  'Overruled  Cases^'  by  W.  A.  G.  Woods  and 
J.  Ritchie,  Barristers-at-Law. 
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"  RN0DR0N8,  LONDON."  No.  1386  (HOLBORN). 

CATALOaUE 

OF 

LAW  WORKS 

FUBZ4BHSD  BT 

STEVENS  AND  SONS,  Ltd. 

1J9  &  120,  Chancery  Lane,  London. 

(And  at  14,  Bell  Yard,  Lmoob's  Inn.) 

Woveniber,  1899 

A  Catalogae  of  Modem  Law  Works,  together  tdth 
a  complete  Chronological  List  of  all  the  English^  Irish^ 
and  Scotch  Reports^  an  Alphabetical  Table  of  Abbrevia' 
tiofiB  used  in  reference  to  Law  Reports  and  Text  Books^ 
and  an  Index  of  Subjects,  Demy  Svo.  1899  (120  jop.)> 
limp  binding^  post  free  6d. 

Acts  of  Parliament, — Public  and  Local  Acts  from  an 
early  date  may  be  had  of  the  Publishers  of  this  Catalogue^ 
tcho  have  also  on  sale  the  largest  collection  of  Private  Acts^ 

relating  to  Estates,  Enclosures,  Railways,  Roads,  Sfc,  iSfc. 

ACCOUNT.— Williams'  Law  of  Account.— Being  a  concise  TreatiBe 
on  the  Right  and  Liability  to  Account,  the  taking  of  Accoonta,  and 
Acoonntants*  Charges.  By  STDmnr  E.  Wiluaicb,  S^q-t  Author  of 
'  *  Law  relating  to  Leg  al  Bepreeentati ves, '  *  &c.  Demj  8 vo.  1 899.   1  Oc. 

ADMIRALTY.— Roscoe's  Admiralty  Practice.— Third  Edition.  By 
£.  8.  BosooB,  Assistant  Registrar,  Admiralty  Court,  and  T.  Laxbebt 
Mbabs,  Esqrs.,  Barrister- at-Law.  [^In  preparation. 

ADULTERATION.— Bartle/s  Adulteration  of  Food.— Statutes  and 
Cases  dealizig  with  Coffee,  Tea,  Bread,  Seeds,  Food  and  Drugs, 
Margarine,  Fertilisers  and  Feeding  Stuffs,  &o.,  &o.,  including  uie 
Food  and  Drugs  Act,  1899.  Second  Edition.  By  Douglas  C. 
Babtlbt,  Esq.,  Barrister-at-Law.   Roy.  12mo.    1899.  8«. 

Cripps-Day's  Adulteration  (Aj^ri cultural  Fertilisers  and  Feeding 
Stuffs).- By  Fbanoib  H.  &ifp8-Dat,  Esq.,  Bairister-at-Law. 
Royal  12mo.     1894.  6«. 

ADVOCACY.— Harris'  Hints  on  Advocacy.— Conduct  of  Cases,  a^il 
and  Criminal.  Classes  of  Witnesses  and  Suggestions  for  Cross- 
examining  them,  &o.f  &c.  By  Riohabd  Habbis,  Q.C.  Eleventli 
Edition,  with  an  Litroduotion.     Royal  12mo.     1897.  7».  Sd. 

**  Full  of  good  aeoBe  and  jiut  obserration.    A  very  complete  Mwinal  oC^e 
AdTOoate's  ait  in  Trial  by  Jvary."— Solicitor^  Journal. 

**Deaerve8  to  be  carefully  xead  by  the  young  baixister  whose  career  ia  yet 
before  hun/'—ZtOte  Magemne. 

AFFILIATION.— Bott's  Manual  of  the  Law  and  Practice  in 
Affiliation  Proceedings,  with  Statutes  and  Forms,  Table  of  Gesta- 
tion, Forms  of  A^wment,  &c.  By  W.  Hoijx>wat  Bott,  Solicitor. 
Demy  12mo.     1894.  6<. 

AGRICULTURAL  LAW.— Dixon.- T^wfe  **Farm." 

ANGLO-INDIAN    CODES.— Stokes's   Anglo-Indian   Codes.— By 

Wbxtlbt  Stokes,  LL.D.     2  Vols.    Demy  8vo.     1887-88.        8/.  bt. 

First  and  Second  Supplements  to  tlie  above.     1891.  6«.  6^. 

•/  AU  itandard  Law  JTorkt  are  kept  in  Stocky  in  hw  ealfand  other  hindingt. 
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ANNUAL  COUNTY  COURT  PRACTICE.— The  Annual  County 
Court  Practice,  1 900.— By  His  Honour  Judge  Shyly,  Q.O.  2  vola. 
Deiny  8vo.  {Nearly  ready.)     26«. 

"  The  profesidoD  generally  have  gratefully  reoognked  the  Terr  great  value  of 
this  book.  It  adminibly  fulfils  the  emential  reqniidtes  of  a  practioe  book.  It  ia 
complete  without  being  discurriTe  or  of  unwieldv  bulk ;  it  ia  accurate  and  easy  of 
reference,  and  throughout  bears  the  stamp  of  haying  been  compiled  by  a  man 
who  is  thoroughly  acquainted  with  his  aabfect."— I>a«o  Times. 

ANNUAL  DIGEST.— Mews' —F«fo  "Digest." 
ANNUAL  LIBRARY  (LAWYER'S)  :- 

(1)  The  Annual  Practice.— Skow,  Bitsnxy,  and  SrsiiroBB. 

(2)  The  Annual  Digest.— Mbvb.    {Itsued  QuarUrly.) 

(3)  The  Annual  Statutes.— Lkly. 

(4)  The  Annual  County  Court  Practice.— Sicyly. 

(^  Annual  Subseriptiom.  For  Complete  Series,  as  above,  deliyered  on 
the  day  of  publication,  nety  21.  6«.  Nos.  1,  2,  and  8  only,  net,  U.  16«. 
Noe.  2,  3,  and  4  only,  net,  U.  16«.  {Carriage  extra,  2a.) 
FuU  proepeetus  forwarded  on  appUeation. 
ANNUAL  PRACTICE(THE).—TheAnnual  Practice.  1900.  Edited 
hj  Thomas  Snow,  Bamster-at-Law ;  Ohablbb  Bttbrsy,  a  Master  of 
^e  Supreme  Court;  and  F.  A.  Stbotosb,  of  the  Central  Oi&oe. 
2  Yols.  8yo.  Net  26s, 

*'  A  book  which  erery  practising  Ihurlish  lawyer  must  haye." — Law  QwtrUrlg. 
**  It  is  only  by  the  help  of  this  established  book  of  practioe  that  a  pcaetitionflr 
can  canr  on  his  hnsiness/*— Z^w  Timet. 

**  Erny  member  of  the  bar,  in  practioe,  and  every  London  soUdtor,  at  all  eventiy 
finds  the  last  edition  of  the  Annoal  Practice  a  necessity ."~iSo<M<or«'  Journal, 

ANNUAL  STATUTES.— Lely.—  r«fo  "Statutee." 

ARBITRATION.— Mozley-Stark's  Duties  of  an  Arbitrator  underthe 
Workmen's  Compensation  Act,  1897.— With  Notes  on  the  Act 
and  Rules,  and  Appendices  containing  the  Act,  a  selection  from  tbe 
Workmen's  Compensation  Rules,  1898,  and  the  Medical  Referees' 
Regulations.  By  A.  Mozley-Stabk,  Solicitor.  R07. 12mo.  1898.  6«. 
Russell's  Treatise  on  the  Power  and  Duty  of  an  Arbitrator, 
and  the  Law  of  Submissions  and  Awards^  with  an  Appendix 
of  Forms,  and  of  the  Statutes  relating  to  Arbitration.  Bj  f^UHGU 
Russxij..  Eighth  Edition.  Bj  Edwabd  Jakes  PoUiOok,  Esq.,  an 
Official  Referee  of  the  Supreme  Court  of  Judicature,  and  the  late 
HsBBBBrRuBSSLLiEsq.,  Barrister-at-Law.  Royal  8to.  (Inthepreu.) 

ARCHITECTS.— Fufa  '*  Civil  Engineers." 

AVERAGE.— Hopkins'  Hand-Book  of  Average.— Fourth  Edition. 
By  IdLimjET  Hopznni,  Esq.    Demy  8yo.     1884.  1/.  1«. 

Lowndes'  Law  of  General  Average. — KugliBh  and  Fordsn. 
Fourth  Edition.  By  Richasd  Lowkdbs,  Average  Adjuster.  Aul£or 
of  **  The  JjBLW  of  Marine  Insurance,"  Sco.  Royal  8vo.  1888.  1/.  lOt. 
•*  The  most  complete  store  of  mateml«  reUtting  to  the  sabjeot  Id  evGBT  par- 
ticnlar."— £aw  Quarterly  Seview. 

AUCTIONEERS.— Hart's  Law  relatingto Auctioneers.— By Hbbbb 
Habt,  Esq.,  LL.D.,  Barrister-at-Law.    Demy  8vo.    1896.      7«.  6d. 

BALLOT.— Fitzgerald's  Ballot  Act.— With  an  Introdnotion.  Forming 
a  Guide  to  the  Procedure  at  Parliamentary  and  Munioipid  Elections. 
Second  Edition.  By  Gebau)  A.  R.  FiraoxiiALi),  Esq.,  Barrister- 
at-Law.    Fcap.  8vo.     1876.  be.  M. 

BANKING.— Walker's  Treatise  on  Banking  Law.— Second  Edition. 
By  J.  D.  Waxjesb,  Esq.,  Q.C.    Demv  8vo.     1886.  16«. 

BANKRUPTCY.— Lawrence's  Precedents  of  Deeds  of  Arrange- 
ment between  Debtors  and  their  Creditors;  including  Forms, 
with  Introductory  Chapters,  also  the  Deeds  of  Arrangement  Acts, 
1887  and  1890,  with  Notes.  Fourth  Ed.  By  H.  Abshub  Smuk,  Esq., 
Barrister-at-Law.     8vo.     1892.  7e.6d. 

'*  ConolM,  pTAOtioal,  and  relJaUe.»~X«w  nitee. 

*«*  AU  standard  Law  Works  are  kept  in  Stock,  in  law  ealf  and  other  HmUnys, 
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BAUKRVPTCY— continued. 
Williams'  Law  and  Practice  in  Bankruptcy.— Gomprifling  the 
Bankmptcj  Acts,  1883  to  1890,  the  Baukruptoj  Rulee  and  fi)nxiB, 
1886,  1890,  the  Debtors  Acts,  1869,  1878,  the  Bankruptcy  (Discharge 
and  Gloenre)  Act,  1887,  the  Deeds  of  Arrangement  Act,  1887,  and 
the  Rules  thereunder.  By  the  Right  Hon.  Sir  Roland  L.  Vauohav 
WiuiAMS,  a  Lord  Justice  of  Appeal.  Seventh  Edition.  By  Edwabd 
Wx.  Mansbll,  Esq.,  Barrister-at-Law.     Roy.  8yo.     1898.  30«. 

<•  The  leading  text-book  on  bankraptcy.*'— La«o  J<mmaL 

BASTARDY.— Bott.—  rufo  "AflSUation." 

BILLS  OF  EXCHANGE.— Campbell's  Ruling  Cases.  Vol.  lY.— 
Fide  "  Digests." 
Chalmers'  Digest  of  the  Law  of  Bills  of  Exchange,  Promissory 
Notes,  Cheques  and  Negotiable  Securities.  Fifth  Edition. 
By  His  Honour  Judge  Chalickbs,  Draughtanan  of  the  Bills  of 
Exchange  Act.     Demy  8to.     1896.  18c. 

''The  leading  book  on  bills  of  exchange;  it  is  weU  known,  widelf  used,  and 

highly  appreciated."— Z»a«o  Journal. 

^**  Each  Beetion  having  appended  to  it  iUostrationB  in  the  nature  of  short  statementa 

of  decided  caaee.    These  are  prepared  with  that  skilfol  oondaeness  of  which  the 

learned  Judge  is  a  master."— Law  Tima. 

BILLS  OF  LADING.— LeggetVs  Treatise  on  the  Law  of  Bills  of 

Lading. — Second    Edition.     By  EuasHB  LEGOETr,  Solicitor   and 

Notary  Public.    Demy  8vo.     1893.  30c. 

Pollock's   Bill  of  Lading  Exceptions.— By  Hbnbt  E.  Pollook. 

Second  Edition.    Demy  8vo.     1896.  10c.  6d. 

BDOK'KE EPINQ.— Matthew  Hale's  System  of  Book-keeping  for 
Solicitors,  containing  a  List  of  all  Books  necessary,  with  a  oompre- 
hensive  description  of  their  objects  and  uses  for  the  purpose  of 
Drawing  Bills  of  Costs  and  the  rendering  of  Cash  Accounts  to  clients ; 
also  showing  how  to  ascertain  Profits  derived  from  the  business ;  with 
an  Appendix.    Demy  8yo.     1884.  6c.  6d. 

**  The  most  sensible,  useful,  practical  litUe  work  on  aoliciton'  book-keeping 
that  we  hare  seen."— low  StwUntt^  JownaL 

BUILDING  SOCIETIES.— Wurtzburg  on  Building  Societies.— 
The  Law  relating  to  Building  Societies,  with  Appenoicefl  containing 
the  Statutes,  Regulations,  Act  of  Sederunt,  and  Precedents  of  Bules 
and  Assurances.  Third  Edition.  By  E.  A.  WmrczBUBO,  Esq., 
Barrister-at-Law.    Demy  8vo.     1895.  16c. 

**  Will  be  of  use  not  only  to  Uwyen  bat  also  to  seoetaries  and  directors  of 
bnildizig  sodeties.  It  ia  a  carefully  ananged  and  carefully  written  book."— 
Late  Timea. 

CANALS.— Webster's  Law  Relating  to  Canals.— By  Bobxbt  G. 
Webstsb,  Esq.,  Bamster-at-Law.    Demy  8yo.     1886.  U,  It, 

CARDINAL  RULES.— 5i»  "Legal  Interpretotion." 
CARRIERS.— Carver's  Treatise  on  the  Law  relating  to  the  Car- 
riage of  Qoods  by  Sea. — Second  Edition.    By  Thoxab  Gzlbxbt 
Casvsb,  Esq.,  Banister-at-Law.    Royal  8yo.   1891.  1/.  12c 

"A  recognised  mtboxity. "—Solicitor^  Journal. 
**  A  careful  and  aoeoiate  treatise."— /xn9  Quarterlif  BeuUw, 

Macnamara's  Digest  of  the  Law  of  Carriers  of  Qoods  and  Pas- 
sengers by  Land  and  Internal  Navigation. — ^By  Wai/tkr  Hksuy 
Mjlonaxabjl,  Esq.,  Banister-at-JLAW,  Begistrar  to  the  Hallway 
Commission.    Royal  8vo.     1888.  U.  8c. 

**  A  complete  epitome  of  the  law  relating  to  earriera  of  every  class."~J?aiIioa|r 

AWM. 

CHAMBER  PRACTICE.— Archibald's  Practice  at  Judges' Cham- 
bers  and  in  the  District  Registries;  with  Forms  of  Summonses 
and  Orders.  Second  Edition.  By  W.  F.  A.  Abohtbat.t>,  Esq.,  Bar- 
rister-at-Law,  and  P.  E.  Vizabd,  of  the  Summons  and  Order  De- 
partment.   Royal  12mo.    1886.  I6t, 

%*  AU  tUmdardZaw  Works  ar9  kipi  in  Stocky  in  law  calf  and  other  hindinga, 
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CHANCERY,  and  Fufo  "Equity." 

DanielPs  Chancery  Practice.— The Practicse  of  the ChanoeryDiTirion 
of  the  High  Ck)art  of  JuBtice  and  on  appeal  therefrom.  Sixth  Edit. 
By  L.  Field,  E.  0.  Dnwir,  and  T.  Ribton,  aaaUted  by  W.  H.  IJpjOHir, 
Eflqrs.,BamsterB-at-Law.  2  voIb.  in  3  parts.    8yo.    1882-84.    6/.  6<. 

Daniell's  Forms  and  Precedents  of  Proceedings  In  the  Chancery 
Division  of  the  High  Court  of  Justice  and  on  Appeal  there- 
from. Foprth  Edition.  By  Charles  Bxtbhxt,  B.A.  Oxon.,  a 
Master  of  the  Supreme  Court.    Boyal  8to.  1886.  2/.  lOt. 

Mews'  Digest.— Fufo  "Digests,"  p.  11. 
CHARTER  PARTIES.— Carver.— Fufo" Carriers." 

Leggett's  Treatise  on  the  Law  of  Charter  Parties.— By  Euoxhb 
Ckkikr,  Solicitor  and  Notary  Public.    Demy  8to.     1894.  26f. 

CHILDREN.— Hall's  Law  Relating  to  Children.  By  W.  Claxkb 
Hall,  Esq.,  Barrister-at-Law.    Cemy  8yo.  1894.  4«. 

CHURCH  LAW. —Whitehead's  Church  Law.— Being  a  Condse 
Dictionary  of  Statutes,  Canons,  Beg^uLations,  and  Decided  Cases 
affecting  the  Cler^  and  Laity.  S^nd  Edition.  By  BsirjAMZV 
WmrsHXAD,  Esq.,  Barrister-at-Law.  Demy  8yo.  1899.  lOt,  6d, 
"  A  perfect  mine  of  learning  on  all  topioi  eodeebstioaL"— I>asljr  TaUffrapk. 
The  Statutes  relating  to  Church  and  Clergy  (reprinted  from 
"Chitty's  Statutes"),  with  Preface  and  Index.  By  Bsrjumr 
Whitehbad,  Esq.,  Barrister-at-Law.     Boyal  870.     1894.  6m. 

CIVIL  ENGINEERS.— Macassey  and  Strahan's  Law  relating  to 
Civil  Engineers,  Architects  and  Contractors.— With  a  Chapter 
on  Arbitrations.  Second  Edition.  Br  L.  LiraraflTON  Maoassxt  and 
J.  A.  Strahah,  Esqrs.,  Barristen-at-Law.  Demy  8yo.  1897.  12«.  M. 
"  Contains  a  statement  of  law  and  usage  which  is  at  onoe  full  and  leUaUe.**— 
SolicUor^  Journal,  July  10, 1807. 

COLLISIONS.— Marsden's  Treatise  on  the  Law  of  Collisions  at 
Sea.— Fourth  Edition.    By  RaanrALD  G.  Mabsdbw,  Esq.,  Barrister- 
at-Law.    Demy  8yo.     1897.  1/.  8«. 
**  Mr.  Manden'^s  book  stands  without  a  riTal.**— />aw  Qtutrteriw  Beview. 
**  May  be  relied  opon  as  a  trustworthy  authority."— ^Ippfo^  &€ueU€, 

COMMON  LAW.  — Chitty's  Archbold's  Practice.  Fourteenth 
Edition.  By  Thoxab  Willm  Chzttt,  assisted  by  J.  St.  L.  Lbbub, 
Esqrs.,  Barristers-at-Law.  2  toIs.  Demy  8to.  1885.  (Published 
at  8^.  13«.  6^.)  Reduced  to  9t$i,  ZOi. 

Chitty's  Forms.— Fufo  «*  Forms." 

Elliott's  Outlines  of  Common  Law.— S|)ecially  prepared  for  Stu- 
dents. By  Mabxht  Eluott,  Esq.,  Bamster-at-Law.  Demy  8yo. 
1898.  10«.  6d. 

**  Will  prore  of  the  greatest  aasistanoe  to  studenti.*'— £mo  Tiwu$. 

Mews'  Digest.— Fid^  <' Digests,"  p.  11. 

Pollock  and  Wright's  Possession  In  the  Common  Law.— 
PartsI.andll.bySirF.  Pollock,  Bart.,  Barrister-at-Law  Partm. 
by  B.  S.  Wbzobt,  Esq.,  Barrister-at-Law.    8to.     188&  8«.  M. 

Shirley. — Vid$  "  Leading  Cases.*' 

Smith's  Manual  of  Common  Law.— For  Practitioners  and  Students. 
Comprising  the  Fundamental  Principles,  with  useful  Practical  Rules 
and  Decisions.  By  Josiab  W.  Sioth,  B.C.L.,  Q.C.  Eleventh  Edit. 
By  C.  Spubldto,  Esq.,  Barrister-at-Law.  Demy  8vo.  1898.  Ibt, 
**  The  arrangement  is  dear  and  methodical,  and  will  increase  the  usefulness 
of  the  work,  not  only  for  elementary  study,  but  as  a  handy  book  of  reference."— 
Law  Quarterly  Bwiew. 

\*  AU  ttaniard  Law  Wbrki  ar$  kfpt  in  Stock,  in  law  caff  and  other  Hndimj^i. 
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COMPANY  LAW.— Hamilton's  Manual  of  Company  Uw.  By 
.  WmjAX  Fbbdkbiok  HAiai/roN,  LL.D.  (Lond.),  assisted  by  K.  Q-. 
M9roALFB,M.A.,Esqr8.,Banisten-at-Law.  DemySvo.  1891.  I2s.6d. 
Palmer's  Company  Law.^A  Fractacal  Handbook  for  Lawyers  and 
Business  Men.  Based  on  Lectures  delivered  in  the  Inner  Temple 
Hall  at  the  Keqnest  of  the  CouncU  of  Legal  Education.  With  an 
Appendix  oontamin^ir  the  Companies  Acts,  1862  to  1898,  and  Rales. 
Second  Edit.  By  Fbancis  Bsaufost  Palxeb,  Esq. ,  Barrister-at-Law, 
Author  of  '<  Company  Precedents,'*  &o.    Boyal  8yo.   1898.     I2s.  Sd. 

**  The  work  is  a  marvel— for  deanien,  fnlnen,  and  aocuracy,  nothinK  oould 
bebetter.»»-ixiw3ra<«. 

**  Of  especial  use  to  itndenta  andbiuineM  men  who  need  a  dear  exposition  by 
a  master  band."— Law  Journal. 

**  The  sobject  is  dealt  with  in  a  clear  and  oompiehensiye  manner,  and  in  such 
a  way  as  to  be  intelligible  not  onlv  to  lawyers  but  to  others  to  whom  a  knowledge 
of  Company  Law  may  be  easentiai."— Xow  StudenUf  Journal. 

*'  All  the  principal  topics  of  coompany  are  dealt  with  in  a  substantial  manner, 
the  anan^emeat  and  typf^jraphy  are  exoeUent,  and  the  whole  of  the  Statute 
Law— an  mdispensable  adjunct— is  collected  in  an  appendix.  Perhaps  what 
praetliing  lawyers  and  bnsineM  men  will  Talna  most  is  the  pre^ous 

quality  of  practicality.*'— -^^w  Quarterly  Seview. 

'*  Popular  in  shrle,  also  accurate,  with  sufficient  references  to  antiioxlties  to 
make  the  book  useful  to  the  practitioner."— 2^  Time*. 

Palmer's  Private  Companies  and  Syndicates,  their  Formation  and 
Advantages ;  being  a  Concise  Popular  Statement  of  the  Mode  of  Con- 
Terting  a  Business  into  a  Private  Company,  and  of  establishing  and 
working  Private  Companies  and  Syndicates  for  Miscellaneous  Par- 
poses.  Fifteenth  Edition.  By  F.  B.  Pauckb,  Esq.,  Banister-at- 
Law.     12mo.     1899.  Mt,  U. 

Palmer's  Shareliolders,  Directors,  and  Voluntary  Liquidators' 
Legal  Companion.— A  Manual  of  Every-day  Law  and  Practice  for 
Promoters,  Shareholders,  Directors,  Secretaries,  Creditors,  Solicitors, 
and  Voluntary  Liquidators  of  Companies  under  the  Companies  Acts, 
1862  to  1890,  with  Appendix  of  ns^nl  Forms.  Eighteenth  edit.  By 
F.  B.  Palkeb,  Esq.,  Sarrister-at-Law.     12mo.     1899.       Ifei,  2$.  M. 

See  also  *' Conveyancing"  and  *<  Winding-up." 

COMPENSATION.— Cripps'  Treatise  on  the  Principles  of  the 
Law  of  Compensation.  Third  Edition.  By  C.  A.  Cbiffs,  Esq., 
Q.C.    I>emy8vo.     1892.  20f. 

'*  An  aoourate  exposition  of  the  law."— Low  Journal. 

COMPOSITION  DEEDS.— Uwrance.—  r«fo  "Bankruptcy." 

CONDITIONS  OF  SALE.— Webster.— r«fo  "Vendors  and  Pur- 
chasers." 

CONFLICT  OF  LAWS.— Campbell's  Ruling  Cases.  VoL  Y.^Vids 
"  Digests." 
Dicey's  Digest  of  the  Law  of  England  with  reference  to  the 
Conflict  of  Laws.— By  A.  V.  Dicey,  Esq.,  Q.C.,  B.C.L.  With  Notes 
of  American  Cases,  by  Professor  Moobb.  Royal  8vo.  1896.  1/.  10c. 
"  One  of  the  most  Talnable  books  on  Rnglish  law  which  has  appeared  for 
some  time.  Thorough  and  minute  iuthe  treatment  of  the  subject,  cautious  and 
judicial  in  spirit,  this  work  is  obviously  the  result  of  protraotod  labour."— 3^ 
Thne». 

CONSTITUTION.— Anson's  Law  and  Custom  of  the  Constitution. 
By  8ir  WiLLLOC  R.  AimoH,  Bart.,  Barrister-at-Law.    Demy  8to. 
PartL    Parliament  Third  Edition.     1897.  I2i.6d. 

Part  II.    The  Crown.    Second  Edition.    1896.  14«. 

CONTRACT  OF  SALE.— Blackburn.— F«fo  "Sales." 
M'jyie's  Contract  of  Sale  in  the  Civil  Law.— By  J.  B.  Motlb, 
Esq.,  Bazrister-at-Law.    8to.    1892.  lOf.M. 

%'  All  ttmdettrd  Law  Worit  ar$  kept  in  SHoek,  in  law  calf  and  other  hindinge. 
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CONTRACTS.— Addison  on  Contracts.— A  Treatue  on  the  Law  of 
Gontraotfl.  9ih  Edit.  By  Hobaob  Svith,  Esq.,  BeDoherof  the  Inner 
Temple,  Metropolitan  Maffistrate,  aseisted  hj  A.  P.  Psbobval  Keep, 
£8q.,  BarriBter-at-Law.    Koyal  8vo.    1892.  21.  10«. 

**  TbiB  and  the  oomiMiiioii  treatise  on  the  Ikw  of  torta  are  the  moat  oompleta 
worki  on  theae  anbjecte,  and  fonn  an  almoat  indiapenaable  part  of  every  lawyer'a 
libraiy  ."—Iraw  Joumai. 

Anson's  Principles  of  the  English  Law  of  Contract.— By  Sir 
W.  R.  AmoN,  Bart.,  Barrister-at-Law.    Ninth  Edit.    1899.    10$,  6d. 

Campbell's  Ruling  Cases.    Vol.  VI.— Fufo  *«  Digesta." 

Finch's  Selection  of  Cases  on  the  English  Law  of  Contract.— 
Second  Edition.    Boy.  8yo.     1896.  28ff. 

Fry.— Fi^  «  Specifio  Performance.** 

Leake's  Law  of  Contracts.— A  Digest  of  Principles  of  the  Law  of 
Contracts.  Third  Edition.  By  Stephen  Mjlbxik  Lbaxx,  Esq., 
Barrister-at-Law.    Demy  8to.     1892.  Z2t, 

**  Complete,  aocarate,  and  easr  of  TetenDx».**—8olieiU)r^  Journal. 
*'  Clear,  oondae,  aocurmte,  and  exhaustive."— Law  Timet. 

Pollock's  Principles  of  Contract. — Being  a  Treatise  on  the  General 
Prinoiples  relating  to  the  Validity  of  Agreements  in  the  Law  of 
England.  Sixth  Edition.  By  Sir  Fbedbbioz  Poliook,  Bart.,  Bar- 
rister-at-Law,  Author  of  '*The  Law  of  Torts,"  **  Digest  of  the 
Law  of  Partnership,"  &c.    Demy  8to.     1894.  28«. 

"  A  work  which,  in  our  omnlon,  shows  great  ability,  a  disoeming  intdleet,  a 
comprehouiTe  mind,  and  pamataking  indostrjr."— Late  Journal. 

CONVEYANCINQ.  — Brickdale    and    Sheldon.  —  FHf#   <*Land 
Transfer." 

Dart.— ri^  "  Vendors  and  Purohasers." 

Dickins'  Precedents  of  General  Requisitions  on  Title,  with  Ex- 
planatory Notes  and  Obsenrations.  Second  Edition.  By  Hebbebt 
A.  Dickins,  Esq.,  Solicitor.    Boyal  12mo.     1898.  5#. 

**  We  cannot  do  better  than  advise  erenr  lawyer  with  a  oonyeyandng  prsctioe 
to  purchase  the  little  book  and  place  it  on  his  shelves  forthwith.**— Xaic  Xotet. 

Greenwood's  Manual  of  the  Practice  of  Conveyancing,  showing 
the  present  Practice  relating  to  the  daily  routine  of  Conveyancing  in 
Solicitors'  Offices.  To  which  are  added  Concise  Common  Forms  in 
Conveyancing. — Ninth  Edit.  Edited  by  Habbt  Gbeevwooo,  M.  A., 
LL.D.,  Esq.,  Barrister-at-Law.  Roy.  8vo.  1897.  20«. 

**  The  ninth  edition  will  nudntain  the  reputation  which  the  work  haa  long  ago 
acquired  of  being  one  of  the  best  ezxxwitions  which  the  Knglish  lawjrer  poseeaMa 
of  the  present  innactioe  relating  to  the  daily  routine  of  conveyancing  in  solidton* 
offices.  We  have  tested  it  at  various  points  of  a  somewhat  critical  character,  and 
have  no  hesitation  in  pronouncing  it  up  to  date  and  in  every  way  ndiable  as  a 
guide  to  modem  oonveyancing  pnxHice.^—Literature^  Not.  20, 1807. 

**  We  should  like  to  see  it  placed  by  his  principal  in  the  huids  of  every  artided 
derk.  One  of  the  moat  uaef  lu  practical  works  we  have  ever  seen."— £«i»  Btududi 
JommaL 

Hoo'd  and  Challis'  Conveyancing  and  Settled  Land  Acts,  and 
some  other  recent  Acts  affecting  Conveyancing.  With  Commentaries. 
By  H.  J.  Hood  and  H.  W.  Chalus.  FifUi  Edition.  By  H.  W. 
Chalxjs,  assisted  by  J.  I.  Subuko,  Esqrs.,  Barristers-at-Law. 
Boyal  8yo.     1898.  *  18<. 

'*  That  learned,  excellent  and  useful  work."~Lat0  Timu. 

"This  is  the  best  collection  of  oonveyanoing  statutes  with  which  we  an 
acquainted.  .  .  .  The  excellence  of  the  oommentaries  which  fonn  part  of  this 
book  is  80  well  known  that  it  needs  no  recommendation  from  us."— Xatp  Journal, 

Jackson  and  Qosset.— Fu^  '*  Inyestigation  of  Title." 

V  ^^  tUtndard  Law  Worki  are  htpt  in  Stocky  in  law  caff  md  oth$r  Hndim^. 
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Jackson  and  Qossefs  Precedents  of  Purchase  and  Mortgage 

Deeds.— By  W.  Howulkd  Jackboj?  and  Thobold  Gosset,  Esqrs., 

Bamstero-at-Law.    Demy  8vo.     1899.  7*.  6d. 

\*  This  forms  a  oompanion  volume  to  "  Inyestigation  of  Title"  by 

the  same  Authors,  vide  p.  17. 
Morris.— rw*  "Patents." 

Palmer's  Company  Precedents.— For  use  In  relation  to  Companies 
subject  to  the  Companies  Acts,  1862  to  1890. 

Part  I.  CoxPAirr  Fobkb.  Arranged  as  follows: — ^Promoters,  Pro- 
spectuses, Underwriting,  Agreements,  Memoranda  and  Articles  of 
AsBooiation,  Private  Companies,  Employ^*  Benefits,  Besolutions, 
Notioes,  Cerdfioates,  Powers  of  Attorney,  Debentures  and  Debenture 
Stock,  Bankinffand  Adyanoe  Securities,  Petitions,  Writs,  Pleadings, 
Judgments  and  Orders,  Beconstruction,  Amalgamation,  Special  Acts. 
With  Comons  Notes  and  an  Appendix  oontainmg  the  ActH  and  Rules. 
Seventh  Edition.  By  Francis  JSkaupobt  Palmsb,  Esq. ,  Barrister-at- 
Law,  assisted  by  the  Hon.  Ghableb  MiiGirAOBTBar,  Q.C.,  and  Abthxtb. 
John  Chittt,  Esq.,  Banister-at-Law.    Royal  8yo.     1898.  36«. 

**  No  oompany  lawyer  can  afford  to  be  withoat  it."— Law  Journal, 
Part  II.  WiNDiNO-TJp  FoBira  and  Practiob.  Arranged  as  fol- 
lows:— Compulsory  Winding-Up,  Voluntary  Winding-Up,Winding- 
'Up  under  Supervision,  Anan^ements  and  Compromises,  with  a 
Chapter  on  Debentures,  and  Copious  Notes,  and  an  Appendix  of  Acts 
and  Rules.  Serenth  Edition.  By  Francis  BeaitfobtPalxeb,  assisted 
by  Frank  Evans,  Esqrs.jBarristers-at-Law.  Roy.  8vo.  1897.  32*. 
"Pdmer'B  *  Company  PreoedemtB'  is  the  book  par  exetUenee  for  practitionen. 
Tliere  is  nothing  we  can  think  of  which  should  be  within  the  ooyera  which  we  do 
not  find."— I>ato  Jtmntal, 

Prideaux'8  Precedents  In  Conveyancing— With  Dissertations  on 
its  Law  and  Practice.  17th  Edit.  By  John  Whxtcoxbb,  Esq., 
Bazrister-at-Law.     2  vols.    Boyal  8vo.     1899.  3/.  10«. 

*'  *  Prideanx '  is  the  best  work  on  Converancing."— J^ow  JoMimel. 

"  Accurate,  condse,  dear,  and  oomprenenmve  in  scope,  and  we  know  of  no 
treatise  npon  OonTeyaneinff  whidi  is  so  generally  useful  to  the  practitioner." — 
Law  Timu. 

"Eeoent  legislation  has  compeUed  the  Editor  to  re-write  some  of  the  pre- 
IbDoinarr  dissertations.  He  has  eridently  t<iken  great  pains  to  incorporate  the 
effect  of  the  Land  Transfer  Act  of  1901,"— The  Timet. 

CORONERS. — Jervis  on  Ooroners.— The  Coroners  Acts,  1887  and 
1892.     With  Forms  and  Precedents.     Sixth  Edition.     By  R.  E. 
HxLBHBDCsa,  Esq.,  Barrister -at- Law.    Post  8vo.     1898.        10«.  6<f. 
*'  In  all  respects  adequate  and  exhaustive."— Xaw  7^ime$. 

COSTS. — Johnson's  Bills  of  Costs  in  the  High  Conrt  of  Justice 
and  Conrt  of  Appeal,  in  the  House  of  Lords  and  the  Privy  Council ; 
with  the  Scales  of  Costs  and  Tables  of  Fees  in  use  in  the  Houses  of 
Lords  and  Commons,  relative  to  Private  Bills ;  Election  Petitions, 
Parliamentary  and  Municipal.  Inquiries  and  Arbitrations  under  the 
JLands  Clauees  Consolidation  Act  and  other  Arbitrations.  Proceed- 
ings in  the  Court  of  the  Kailway  and  Canal  Commission,  in  the 
County  Court  and  the  Mayor's  Courts.  The  Scales  of  Costs  aud 
Tables  of  Fees  m  use  in  the  Court  of  Passage,  Liverpool,  and  Con- 
veyancing Costs ;  with  Orders  and  Rules  as  to  Costs  and  Court  Fees, 
and  Notes  and  Decisions  relsting  thereto.  By  Hobjlob  Mazwkll 
JoBjraoN,  Esq.,  Bairister-at-Law.    BoyaL  8vo.    1897.  W.  12«. 

"  It  is  difficult  to  ooncejre  how  any  costs  derk  or  solicitor  can  go  wrong  with 
a  work  of  this  kind  to  guide  him."— Low  Time», 

**  We  consider  the  book  marvellously  accurate,  and  we  are  able  to  commend 
it  in  all  confidence.  On  the  law  of  bills  of  costs  the  practitioner,  let  his  business 
be  as  wide  as  it  may,  wants  nothing  but  such  a  work  as  the  one  before  us."— 
LawNoUB, 

%*  AU  itandard  Zaw  Works  are  kept  in  Stock,  in  law  eaff  and  other  bindin^e. 
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COST  S^^ontinued, 
Summerhays   and  Toogood's  Precedents  of   Bills  of  Costs. 
Seventh  Eaition.  By  Thobhtoh  Toooood,  Thoxab  Ohablbb  Toooood, 
and  C.  Gilbert  Babbbb,  SolioitoTB.    Royal  8yo.     1896.  1/.  10c. 

Webster's  Parliamentary  Costs.— Priyate  BilU,  Election  PetitionB, 
Appeals,  Honjse  of  Lords.  Fourth  Edition.  By  0.  CAVAjrAOB,  Esq., 
Barrister-at-Law.    PostSvo.     1881.  20c. 

COUNTY  COURT  APPEALS.— Chamier'sUw  and  Practice  re- 
lating to  County  Court  Appeals;  Mandamns,  Prohibition,  and 
Certiorari.     By  Daiosl  Chaioeb,  Esq.    Demy  8vo.     1896.         10c. 
COUNTY    COURTS.  — The    Annual    County   Court    Practice, 
1900.— By  His  Honour  Judge  Sxtlt,  Q.C.    2  vols.    8vo. 

(Nearly  ready.)     \l.  bt, 
COVENANTS.— Hamilton's   Concise   Treatise  on   the    Law  of 
Covenants.— By  G.  BAZJ)wnr  Hudzoov,  Esq.,  Barrister-at-Law. 
Demy  8yo.     1888.  7c.  6tf. 

CRIMINAL  LAW.— Archbold's  Pleading  and  Evidence  in  Criminal 
Cases. — ^With  the  Statutes,  Precedents  of  Indictments,  Ac.  Twenty- 
first  Edition.  By  WnxxAX  Bbuob,  Esq.,  Stipendiaiy  Magistrate 
for  Leeds.    Ro^^a]  12mo.     1833.  U.  He.  M, 

Chitty's  Collection  of  Statutes  relating  to  Criminal  Law.— (Re- 
printed from '  *Chit]^'sStatute8.")  With  an  Introduction  and  Index. 
By  W.  F.  CsAisB,  lisq.,  Barrister-at-Law.  Royal  8yo.  1894.  10c. 
Disney  and  Qundry's  Criminal  Law.— A  Sketch  of  its  Principles 
and  Practice.  By  Hskbt  W.  Djsnkt  and  Habou>  Gttsdbt,  Esqrs., 
Barristers-at-Law.    Demv  8to.     1896.  7c.  6<l. 

••We  think  we  have  here  just  what  ctndenta  want.  The  work  is  based  npon  a 
perfect  knowledge  of  the  statute  law,  and  is  oompfled  from  the  beet  and  most 
recent  anthoritiee."— law  JSmea. 
Kershaw's  Brief  Aids  to  Criminal  Law. — ^With  Notes  on  the  Pro- 
cedure and  Evidence.  By  Hiltoh  Bjebshaw,  Esq.,  Barrister-at- 
Law.  Royal  12mo.  1897.  3c. 
Mews.— Firf^  ** Digest." 

Roscoe*8  Digest  of  the  Law  of  Evidence  in  Criminal  Cases.— 

Twelfth  Edition.      By  A.  P.  Pbbgbval  Eebp,  Esq.,  Barrister-Ht- 

Law.    DcmySvo.  1898.  W.  lie.  &I. 

•*To   the  criminal  lawyer  it  is  hie  guide,  philosopher  and  friend.    What 

Boeooe  mltb  most  judgee  wul  aooept  without  queraon."— Zrow  TVmec. 

(^  Beferenoes  to  the  proTisiont  of  the  Criminal  Svidenee  Act,  1898, 

have  been  inserted  throughout  the  volume,  and  the  Aot  itself 

printed  in  the  Appendix  of  Statutes. 

Russell's  Treatise  on  Crimes  and  Misdemeanors.— Sixth  Edit. 

By  HoBACK  SxiTH,  E^q.,  Metropolitan  Police  Magistrate,  and  A.  P. 

Pbboxval  Kbep,  Esq.     3  vols.    Roy.  8vo.    1896.  6/.  16c.  6rf. 

•  "  No  library  can  be  laid  to  be  complete  without  the  new  edition  of  Bnasdl  on 

Crimes."— Law  TivtM. 

**  Indiepenoable  in  every  Conrt  of  ariminal  jnstioe  here  and  in  our  Colonlee." 
— The  Timet. 

Shirley's  Sketch  of  the  Criminal  Law. — Second  Edition.  By  Ghablu 
STBFBBir  HuirrsB,  Esq.,  Barrister-at-Law.   DemySvo.    1889.   7«.M. 

Warburton.— FtWc  •*  Leading  Cases."  Thring.— Fufo  "Navy." 
DEATH  DUTI ES.— Freeth*s  Acts  relating  to  the  New  Death  DuW, 
with  an  Litroduction,  A  Digest,  Copious  Notes,  and  an  Appendix 
containing  the  Estate  Duty  Forms,  and  the  Rules.  Second  Edition. 
By  Evelyn  Fbseth,  Esq.,  Deputy-Controller  of  Legacy  and  Snooes- 
sion  Duties.    Demy  8vo.     1897.  12c.  &!. 

'*  The  offidsl  position  of  the  Anthor  renders  his  opinion  on  qneetionB  of  prooe- 
dnre  of  great  Talue,  and  we  think  thst  this  book  will  be  found  rery  necvnl  to 
solidtoia  who  have  to  prepare  aooounta  for  duty."— SMuntors*  Journal, 

Herman's  Finance  Act,  1 894,  so  far  as  it  reUtes  to  the  Death  Duties. 

With  an  Introduction  and  Notes,  and  an  Appendix  of  Forms.    By 

J.  E.  Habman,  Esq.,  Barrister-at-Law.    Boyal  12mo.     1894.        6c. 

%*  AU  9tandard  law  Worjaarekept  in  Stock,  in  law  €a(f  and  other  Hndmyt. 
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DECISIONS  OF  SIR  QEORQE  J  ESS  EL— Peter's  Analysis  and 
Digest  of  the  Decisions  of  Sir  Qeorge  Jessel ;  with  Notes,  &o. 
Bj  Apblbt  Pbtbb  Pbtkb,  Solidtor.    Demy  8yo.     1883.  16<. 

DIARY.— Lawyers*  Companion  (The)  and  Diary,  and  London  and 
Provincial  Law  Directory  tor  1900.— For  the  use  of  the  Legal 
Profession,  Public  Companies,  Justioes,  Merchants,  Estate  Agents, 
Auctioneers,  &o.,  Ac.  Edited  by  Edwin  Latxait,  Esq.,  Barrister-at- 
Law ;  and  contains  Tables  of  dosts  in  the  High  Court  of  Judicature 
and  Counly  Court,  Sec. ;  Monthly  Diary  of  County,  Local  Government, 
and  Parish  Business ;  Oaths  in  Supreme  Court ;  Summary  of  Sta- 
tutes of  1899 ;  Alphabetical  Index  to  the  Practical  Statutes  since 
1820 ;  Schedule  of  Stamp  Duties ;  Legal  Time,  Interest,  Discount, 
Lioome,  Wagfes  and  other  Tables ;  the  New  Death  Duties ;  and  a 
▼ariety  of  matters  of  practical  utility :  together  with  a  complete  List 
of  the  English  Bar,  and  London  and  Coimtry  Solicitors,  with  date  of 
admission  and  appointments.  Pubushbd  Axnuallt.  Fifty-fourth 
Issue.     1900. 

Issued  in  the  following  forms,  ootavo  size,  strongly  bound  in  cloth : — 

1.  Two  days  on  a  page,  plain         ...'...  6«.0tf. 

2.  The  above,  ziitbbIiBA.vsd  with  plain  paper  or  blotting  paper      .  7   0 

3.  Two  days  on  a  page,  ruled,  wiUi  or  without  money  columns       .  6  6 

4.  The  above,  with  money  columns,  imteblsa.vkd  with  plain  paper 

or  blotting  pa})er 8   0 

5.  Whole  page  for  each  day,  plain 7  6 

6.  The  above,  istsblbavsd  with  plain  paper  or  blotting  paper      .  9  6 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money  columns  8  6 

8.  The  above,  XMTBBzaAVSD  with  plain  paper  or  blotting  paper       10  6 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money  columns  .  3  6 

10.  The  above,  uttsblbatbd  with  blotting  paper  .        .  .46 

Thi  IHarff  eontaim  memoranda  of  Ltpal  Butineu  throughout  th$  Tear,  with 
an  Index  for  ready  reference. 

%g'  The  Diary  can  be  obtained  interleaved  with  blotting 

paper. 

**  The  amount  of  inf  onnatioii  packed  within  the  oorera  of  this  well-known 
book  of  refeieooe  is  ahnoet  incre^ble.  In  addition  to  the  Diary,  it  contains 
nearly  800  pages  of  dosely  printed  matter,  none  of  which  could  be  omitted  without, 
parhaps,  detracting  from  the  neefulnesa  of  the  book.  The  publishers  seem 'to 
have  made  it  their  aim  to  include  in  the  Companion  every  item  of  information 
which  the  most  ezactinff  lawyer  could  reasonably  expect  to  find  in  its  pages, 
and  it  mav  safely  be  said  that  no  practising  solicitor,  who  has  experienced  the 
InxuxT  of  having  it  at  his  elbow,  will  ever  be  likely  to  try  to  do  without  it."~ 
Law  Journal. 

DICTIONARY.— The  Pocket  Law  Lexicon.— Explaining  Technical 
Words,  Phrases  and  MaTims  of  the  £higlish,  Sooton  and  Roman  Law, 
to  which  is  added  a  complete  List  of  Law  Reports,  with  their  Abbre- 
viations. Third  Edit.  By  Hsnbt  G.  Rjlwbon  and  Jaxbs  F.  Reicnant, 
Esqrs.,  Barristers-at-Law.    Fcap.  8vo.     1893.  6«.  64/. 

•'A  wonderful  little  legal  Dictionary."— /mltfniuiMi's  Law  StudaU^  Journal 

Wharton's  Law  Lexicon.— Forming  an  Epitome  of  the  Law  of  Eng- 
Umd,  and  containing  full  Explanations  of  the  Technical  Terms  and 
Phrases  thereof,  both  Ancient  and  Modem;  including  the  various 
Lesal  Terms  nsed  in  Onnmercial  Business.  Together  with  a  Trans- 
lation of  the  Latin  Law  Maxims  and  selected  Titles  from  the  Civil, 
Scotch  and  Indian  Law.  Ninth  Edition.  B7  J.  M.  Lblt,  Esq., 
Bamster-at-Law.    Snper-royal  8vo.    1892.  1/.  18<. 

'*  On  almost  every  point  both  student  and  practitioner  can  gather  information 


from  this  invaluable  book,  which  ought  to  be  m  everv  lawrer's  ofiioe."— Low  NoU$. 
**  One  of  the  flxst  books  which  every  articled  derk  and  bar  stadent  should  pro- 
eure."— I«w  SiudanU'  Journal. 

%*  AU  ttmdard  Law  Worhe  are  kept  in  Stock,  in  law  eaJf  and  other  Hndmge  • 
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DIGESTS.— Campbell's  Ruling  Cases.— Arranged,  Annotated,  and 
Edited  by  Bobbbt  Caxpbkll^  of  Lincoln's  Inn,  Esq.,  Barrister- at- 
Law,  Advocate  of  the  Scotch  Bar,  assisted  bj  other  Members  of  the 
Bar.  With  American  Notes  by  Ibvino  Bbowhx,  formerly  Editor  of 
the  American  Beports,  and  the  Hon.  Lvonabd  A.  Joims.  Boyal  8to. 
1894-1899.  JIalfveUum,  giU  top,  nei^  each  26«. 

The  following  Volumea  have  been  published: — 

X.— Easement— Estate. 
XI.— Estoppel-Exooutioii. 
XII.— Executor— IndemnKy. 
XIII.— Infant— Insunuioe. 
XiV.—lnsunuioe— interpretation. 
XV.— Judge— Landlord  and  Tenant 
XVI.— Laroeny— Mandate. 
XVII.-Manorial  RIght-Mlttako. 


1.— Abandonment - 

11.— Action  -Amendment 

III.— Ancient  Ught-Banker. 

iV.-  Bankruptcy-Bill  of  Lading. 

v.— Bill  of  Sale-ecnflict  of  Uws. 

Vl.-Ccn«ract 
VII.— Conversion— Counsel. 
Vlll.-Criffllnal  Uw-Deed. 

iX.— Defamation  —  Dramatic  and 


Musical  Copyriglit 

XVIii.— Mortgage-Negligenoe. 

XIX.— Negligeqoe— Partnerslilp.  {yearly  ready.) 

XX.— Patent  {In  the  preee.) 

%•  The  Volumes  are  sold  separately. 

An  Addendum,  containing,  under  the  appropriate  title  and  rule,  Notee  of 

Catee  published  since  the  issue  of  Volume  /.,  together  trith  a  complete  Index 

of  Cases  and  a  general  Index  to  the  Jlrst  10  Volumes,  thus  bringing  all  the 

Volumes  up  to  date.   Royal  8fo.    1897.   Malf  vellum,  net,  20s, 

%•  SPECIAL  OFFEB  TO  HEW  8UB8CEIBBBB: 
Vols.  1  to  90,  AsAimoMVSNT— Patbht,  with  Index  to  Vols.  1  to  10,  net,  £30. 
Plut  of  trb  Wobk. 
All  the  nsefnl  authorities  of  English  Case  Law,  from  the  earliest  period 
to  the  present  time,  on  points  of  general  application,  are  coUeoted  and 
arrangtKl  in  alphabetical  order  of  subjects. 

The  matter  under  each  alphabetical  headins'  is  arranged  in  sections,  in 
an  order  indicated  at  the  commencement  of  the  heading.  The  more  im- 
portant and  Ruling  Gases  are  set  forth  at  leng^,  subject  onh*  to  abridg- 
ment where  the  original  report  is  unnecessanlj  diffuse.  The  effect  of 
the  less  important  or  suboroinate  cases  is  stated  brieflj  in  the  Notes. 

The  aim  of  the  Work  is  to  furnish  the  practitioner  with  English  Case 
Law  in  such  a  form  that  he  will  readily  nnd  the  information  he  requiree 
for  ordinary  purposes.  The  Ruling  Case  will  inform  him,  or  refresh  hia 
memory,  as  to  the  principles ;  and  the  Notes  will  show  in  detail  how  the 
principles  have  been  applied  or  modified  in  other  oases. 
The  Work  will  be  completed  in  26  Volumes. 

«*  One  of  the  most  ambitaona,  and  ought  to  be,  when  it  is  oomplete,  one  of  the 
moet  generally  useful  legal  works  which  the  present  oentoxy  has  prodnoed."— 
ZAterahtre. 

**  A  perfect  storehouae  of  the  prindples  establiahed  and  flXuatrated  bj  oar 
ease  Uw  and  that  of  the  United  Stoten."— Lav  Times, 

**  The  general  acfaeme  appears  to  be  excellent,  and  iti  ezeentkm  leflecti  the. 
createat  credit  on  evoybodV  oonoemed.  It  may,  indf^ed.  be  aaid  to  ooostitate, 
for  the  present,  the  high-water  mark  of  the  adenoe  of  book -making."— ^<.  Bev, 
"  A  Cyolopwdia  of  la«r  ....  most  ablv  executed,  learned,  accurate*  dear, 
condae ;  but  perhaps  ita  chief  merit  ia  that  it  impreraet  on  ua  what  the  practising 
English  lawyer  is  too  apt  to  forget- that  Enguah  law  really  ia  a  body  of  prin- 
dples."—T*/-  Srituh  Brvino. 

"  The  Seriea  haa  been  maintained  at  a  high  lerel  of  exeellenee."—  The  Times, 
September  'iOth,  1899. 

Dale  and  Lehmann*s  Digest  of  Cases,  Overruled,  Not  Followed. 
Disapproved,  Approved,  Distinguished,  Commented  on  and 
specially  considered  In  the  English  Courts.  Br  Chas.  Wx. 
MiTOALFB  Dalb,  and  Rvjxxlm  CaAXBBBB  lisanujsv,  assisted  by  Gbab. 
H.  L.  NxiSK,  and  Hkubkbt  H.  Child,  Esqrs.,  Banisters-at-Law. 
Boyal  8yo.     1887.     (Published  at  21,  lOs.)  Seduced  to  net,  26f. 

%*  All  ettmdard  £aw  Worke  are  kept  in  Stocky  in  law  eaff  and  other  bindinye. 
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DIGESTS— ciuUinmd, 

Marsden.— Fiife  "Shipping." 

Mews'  Digest  of  Cases  relating  to  Criminal  Law  down  to  the 
end  of  1897.— By  John  Mswb,  Esq.,  Batrister-at-Law.  Royal 
8to.     1898.  26a. 

MSW8'  BI0S8T  07  SHGUBH  CASE  LAW.— Contoming  the  Reported 
DecisionB  of  the  Superior  Courts,  and  a  Selection  from  those  of  the 
Irish  Courts,  to  the  end  of  1897.  Under  the  general  Editorship  of 
JoHV  Mbwb,  asaisted  by  W.  F.  Barbt,  £.  E.  H.  Biboh,  A.  H. 
BiTTiASTOV,  B.  A.  Cohen,  W.  I.  Cook,  E.  W.  Hahsell,  J.  S. 
HjENDSBSOir,  A.  Lawsenob,  J.  M.  Lelt,  R.  C.  Macxbnzib, 
E.  Manson,  R.  G.  Mabsden,  H.  J.  Newbolt,  A.  E.  Randall, 
J.  RrrcHiB,  J.  BuTH,  J.  F.  Walet,  T.  H.  Walkeb,  and  W.  A.  G. 
Woods,  Esqrs.,  Barristers-at-Law.  Li  16  vols.  Royal  8yo.  £20 
{Bound  in  halfealf^  giU  top,  £3  net  extra.) 

"A  vast  undertaking.  .  .  .  We  have  tested  Berenl  parti  of  the  work,  with  tho 
result  of  confiraiing  our  impression  as  to  the  accuracy  of  a  work  which  ia  indis- 
pensable to  lawyers."— rA«  Timet. 

\*  Lists  of  Cases  followed,  overruled,  questioned,  &c.,  have  been 
omitted  from  this  Bioe^,  but  the  Publishers  have  in  preparation  a  New 
Edition  of  Bale  and  Lehicann's  **Ovebbuled  Caekb"  brought  down 
to  the  end  of  1899,  by  W.  A.  G.  Woods  and  J.  Rxtohib,  Esqra., 
Barristers-at-Law. 

The  Annual  Digest  for  1898.  By  John  Mews,  Esq.,  Bazrister-at- 
Law.     Royal  8vo.     1899.  16«. 

\*  This  Digest  is  also  issued  quarterly,  each  part  being  cumulative. 
Price  to  Subscribers,  for  the  four  parts  payable  in  advance,  net  lit. 

Law  Journal  Quinquennial  Digest,  1890-95.-- An  Analytical 
Digest  of  Cases  Published  in  the  Law  Journal  Reports,  and  the  Law 
Reports,  from  Michaelmas  Sittings,  1890,  to  Trinity  Sittings,  1896. 
By  Geobob  a.  St&ebtbn,  Esq.,  Barrister-at-Law.     1896.       1/.  10«. 

%*  To  Subscribers  to  the  Law  Journal  Reports,  net  6«.,  postage  6<f. 

<•  Extremely  well  done,  with  abundance  of  headings  and  erooi  referanoes  .  •  • 
eonld  not  be  done  better."->I<aw  Time$. 

Talbot  and  Fort's  index  of  Cases  Judicially  noticed  (1865 — 
1 890) ;  being  a  List  of  all  Cases  cited  in  Jnd^ents  reported  from 
Michaelmas  Term,  1866  to  the  end  of  1890,  with  the  pLEtces  where 
they  are  so  cited. — ^By  George  John  Taiaot  and  HueB  Fobt,  Esqrs., 
Barristers-at-Law.    Royal  8vo.     1891.  26«. 

**  This  10  an  invalnable  tool  for  the  worker  among  oases.*'— /IWieiton'  Journal, 

DISCOVERY.— Sichel  and  Chance's  Discovery.— The  Lawrelatiiig 
to  Interrogatories,  Production,  Inspection  ol  Doooments,  and  Dis- 
covery, as  well  in  the  Superior  as  in  the  Inferior  Courts,  together  with 
an  Appendix  of  the  Acts,  Forms  and  Orders.  By  Waiosb  S.  Sighxl. 
andWii.LiAxCHAiiaB,Esqr8.,Barrister8-at-Law.]>emy8vo.  1883. 12f. 

DISTRESS.— Oldham  and  Foster  on  the  Law  of  Distress.— A 
Tre^ase  on  the  Law  of  Distress,  with  an  Appendix  of  Forms,  Table 
of  Statutes,  &c.  Second  Edition.  By  Abthub  Ou>bax  and  A.  La 
Tbobb  FoeiXE,  Esqrs.,  Barristers-at-liaw.  Demy8vo.    1889.        18«. 

DISTRICT  COUNCILS.— Chambers'  Digest  of  the  Uw  relating 
to  District  Councils,  so  far  as  regards  the  Constitution,  Powers 
and  Duties  of  such  Councils  (induding  Municipal  Corporations)  in 
the  matter  of  Public  Health  and  Local  Government.  Ninth  Edition. 
— By  Geobob  F.  Chaxbebs,  Esq.,  Barrister-at-Law.  Royal  8vo. 
1896.  10«. 

V  -^0  itandard  Xmw  Wbrke  ar$  kept  in  Stcek,  in  kw  ea^  and  Uh§r  Hndinfe, 
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DlVORCE.-^Browne  and  Powtes'  Law  and  Practice  in  Divorce 
and  Matrimonial  Causes.  Sixth  Edition.  B7L.D.PowL»,£flq., 
Barrister-at-Law.    Demy  8vo.     1897.  26*. 

**Tbe  pracUtioner'B  itandazd  work  on  divorce  praotioe.'*— Low  Quar»  R«v. 
Kelly's  French  Uw.— Tufc  "Marriage." 

DOQS. — Lupton's  Law  relatins  to  Dogs.— Bj  Fbxdsbxck  Luptoh, 
Solicitor.    Boyall2mo.     1888.  5a. 

DOMESDAY  BOOK  AND  BEYOND.— Three  Essays  in  the  Early 
History  of  England.    By  PtofoBeor  Miirr.iwp.    1897.    8yo.    15$. 

EASEMENTS.— Campbell's  RullngCases.  Vol.X.—  F«fo*' Digests.'* 

Goddard*s  Treatise  on  the  Law  of  Easements.— Br  Jomr  Lbt- 
BOiTBir  QoBDABO,  Esq.,  Barrister-at-Law.  Fifth  Edition.  Demy 
8yo.     1896.  1/.  6$. 

'*Ha8  taken  its  place  aa  a  atandaxd  treatiae  bj  yiitae  of  that  beat  eridenoe 
of  merit,  the  faTOor  of  thoae  for  whom  it  waa  written."-V.  o/ British  Arekiuets. 

**  Nowhere  haa  the  nibiect  been  treated  bo  ezhanatiTelT,  and,  we  may  add, 
BO  BoientifioallT,  aa  bj  Hr.  Goddard.  We  recommend  it  to  the  most  earefu  Btndy 
of  the  law  atndent,  aa  wdl  aa  to  the  library  of  the  practitioner."— /.ow  JSbm*. 

Innes'  Digest  of  the  Law  of  Easements.  Fifth  Edition.  By 
L.  0.  Itfim,  lately  one  of  the  Judges  of  Her  Majesty's  High  Gonrt 
of  Jodioatore,  Madras.    Royal  12mo.     1896.  7«.  6i. 

**  Gonatmcted  with  oonaiderable  care  and  paina.**— Z«w  Journal. 

"We  have  only  the  pleairing  duty  remaining  of  recommending  the  book  to  (hoes 
in  Bearoh  of  a  oondae  treatiae  on  the  law  of  Baaementi."— Xaw  NeUi. 

ECCLESIASTICAL  LAW.-Phillimore's  Ecclesiastical  Uwofthe 
Church  of  Eneland.  By  the  late  Sir  Bobbbs  Pexlumobb,  Bart., 
D.O.L.  Seoona  Edition,  by  his  son  Sir  Waiasb  GflOBaa  F&avx 
FanxDCOBB,  Bart.,  D.C.L.,  assisted  by  C.  F.  jBUCBrr,  B.O.L., 
LL.M.,  Bamster-at-Law.    2  vols.    Boyal  8to.     1895.  3/.  8«. 

"The  famoQB  treatiae  of  Sir  BobertPhillimore  will  oontinne  toholdaforemoat 
^aoe  in  onr  legal  literatore."— I>aw  Timu. 

**  The taak  of  re-editing  FhiUimore'B*  Eksderiastioal  Law*  waa  not  an  eaayone. 
Sir  Walter  Phillimore  haa  ezecnted  it  with  brilliant  anooeia.  He  haa  brought  to 
the  work  all  hia  father'a  anbdaed  enthnaiann  for  the  CSrarch,  he  haa  omitted 
nothing  that  lent  value  to  the  original  treatiae,  he  haa  expunged  from  it  what 
could  be  spared,  and  haa  added  to  it  everithing  that  the  eoofariaatioal  lawyer 
can  poasibly  need  to  know."— X<<n0  Journal. 

Whitehead's  Church  Law. — Being  a  Concise  Dictionary  of  Statntes, 

Canons,  Regolations,  and  Decided  Cases  affecting  the  Clergy  and 

Laity.  Second  Edition.    By  BmuAMor  Whitsbbad,  Esq.,  Barrister- 

at-Law.    Demy  8vo.     1899.  lOa.  ed. 

'*  A  perfect  mine  of  learning  on  all  topioa  ecrlwrfsBtioal  "— Dofly  Ttlegrapk. 

ELECTION  IN  EQUITY.— Serrell's  Equitable  Doctrine  of 
Election.  By  QaoBaB  Sbbbkix,  M.A.,  LI1.D.,  Esq.,  Barrister-at- 
Law.    Boyal  12mo.    1891.  7«.  M. 

ELECTIONS.— Day's  Election  Cases  in  1892  and  1893.— Being  a 
Collection  of  the  Points  of  Law  and  Practice,  together  with  Bepcuta 
of  the  Judgments.  By  S.  H.  Day,  Esq.,  Barrister-at-Law,  £ditor 
of  « Rogers  on  Elections."    Boyal  12mo.     1894.  Is.M. 

Hedderwick's  Parliamentary  Election  Manual  1  A  Praotioal 
Handbook  on  the  Law  and  Conduct  of  Parliamentary  Eleotioofl 
in  Great  Britain  and  Ireland,  designed  for  the  Instmotion  and 
Gnidanoe  of  Candidates,  Agents,  CanTassers,  Yolnnteer  Assistants, 
&o.  By  T.  0.  H.  Hbdubswios,  Esq.,  Barxister-at-Law.  Demy 
12mo.    1892.  7«.  M. 

**  Clear  and  well  azraaged."— Xmp  Qmrtarig  JUvima, 
%«  AUtUmdardLaw  JT&rJIf  ar$ kfpt  m  Stock,  in Uw m^ Mid Qih^r  bMmf$. 
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ELECTIONS-^onttiNMi. 
Rogers'  Law  and  Practice  of  Elections. — 

VoL  I.  RB0I8TBJLTI0N,  includinff  the  Fraoiioe  in  BdgistratiQii 
Appeals;  Farliamentaiy,  Mmucif)ai,  and  Local  Govemment;  with 
Appendicee  of  Statutes,  Orders  in  Oonncil,  and  Forms.  Sixteenth 
Edition.  Bj  Maxtbiob  Fowsll,  Esq.,  Barrister-at-Law.  Boyal 
12mo.     1897.  IL  U. 

'*  The  praotitioEier  will  find  within  these  ooven  everything  which  he  can  be 
espeoted  to  know,  well  ananged  and  oaiefallj  stated.*'— I>aw  Tiwiet, 

vol.  II.  PABUAXBirrABT  EiJionoss  AHD  FsTiTZonB ;  with  Appen- 
dices of  Statutes,  Boles  and  Forms.  Seventeenth  Edition.  Bj 
S.  H.  Day,  Esq.,  Banister-at-Law.    Boyal  12mo.      1895.       H.  U. 

"Hie  leading  book  on  the  difBoult  sabjeots  of  eleetions  and  deatUm  peti- 
tkna."— Lat0  TimiM. 

"  A  Terr  aatiflfaetonr  traatise  on  eleetion  U,wJ*^8oUeUor^  JommaL 

Vol.  III.  Municipal  ahd  othsb  Elbotxoss  ahd  FBnnoire,  with 
Appendices  of  Statutes,  Rules,  and  Forms.  Seventeentii  Edit.  Bj 
Saxusl  H.  Day,  Esq.,  Barrister-at-Law.  Bojral  12mo.  1894.    U,  It. 

I%i»  Vohtme  trtats  of  JBleetions  to  Municipal  CounciU  {inckuUng  the 
aty  of  London),  County  CounciU,  Parish  CounciU,  Sural  and  Urban 
District  Councils,  Boards  of  Guardians  {within  and  without  London), 
Metropolitan  Vestries,  School  Boards, 
EMPLOYERS'  LIABILITY.— Mozley-Starlc—Fufc  "Arbitration." 
Robinson's  Employers'  Liability  under  the  Workmen's  Com- 
pensation Act,  1897,  and  the  Employers'  Liability  Act,  1880) 
with  the  Rules  under  the  Workmen's  Compensation  Act,  1897. 
By  Abthttb  RoBnrBOir,  Esq.,  Barrister-at-Law  Second  Edition. 
Including  Frecedents  of  Schemes  of  Compensation  under  the  Work- 
men's Compensation  Act,  1897,  certified  by  the  Registrar  of  Friendly 
Societies.  By  the  Author  and  J.  D.  Stuabt  Sdc,  Esq.,  Barrister- 
at-Law,  Assistant  Begistrar  of  Friendly  Societies.  Boyal  12mo. 
1898.  Is.  ed. 

"This  book  conmienoes  with  a  short  bat  dear  snnmuuy  of  the  law  of 
employen*  liability,  in  which  the  changes  made  by  the  new  Act  are  pointed 
oat." — L«ne  Joumtu, 

ENGLISH  LAW.—Pollock  and  Maitland's  History  of  English  Uw 

before  the  time  of  Edward  I.— B^  Sir  Fbsdxbigk  Follogk,  Bart., 

and  Fbxd.  W.  MAiTLAin),  Esq.,  Barristers-at-Law.    Second  Edition. 

2  vols.  roy.  8to.     1898.  iOs, 

EQUITY, and  Fui^  CHANCERY. 

Mews'  Digest.— Fiife  "Digests,"  p.  11. 

Seton's  Forms  of  Judgments  and  Orders  in  the  High  Court  of 
Justice  and  in  the  Court  of  Appeal,  having  eepedal  reference  to 
the  Chancery  Division,  with  Fraotical  Notes.  Fifth  Edition.  By 
Cecil  C.  M.  Dalb,  Esq.,  Barrister-at-Law,  and  W.  Clowxs,  Esq., 
a  Registrar  of  the  Supreme  Court.  In  3  vols.  Boyal  8yo.  1891-^.  6/. 
••A  monoment  of  learned  and  labotioos  Beeaney."—Law  Quarterly  Rmnew, 
'*  Seton  in  itinew  gniae  is  well  up  to  the  character  which  it  has  for  ao  many 
yean  snatained  of  being  the  bert  book  of  fonna  of  judgment."— Z<<iv  Timts, 

Smith's  Manual  of  Equi^  Jurisprudence.— A  Manual  of  Equity 
Jurisprudence  for  FraotitionerB  and  Students,  founded  on  the  Works 
of  Story,  Spenoe,  and  other  writers,  comprising  the  Fundamental 
Principles  and  the  points  of  Equity  usually  occurring  in  General 
Practice.  By  Josxah  W.  Smith,  Q.C.  Fourteenth  Edition.  By  J. 
Tbusxbax,  HLM.,  Esq.,  Barrister-at-Law.   12mo.    1889.     12«.  %d. 

Smith's  Practical  Exposition  of  the  Principles  of  Equity,  illus- 
trated by  the  Leading  Decisions  thereon.  For  the  use  of  Students 
and  Practitioners.  Second  Edition.  By  H.  Abxhub  Smitb,  M.A., 
LL.B.,  Esq.,  Barrister-at-Law.    Demy  8yo.    1888.  21«. 

%*  AU  standard  Law  Works  are  kept  in  Stock,  in  law  ealf  and  other  hindinys. 
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ESTOPPEL— Everest  and  Strode's  Law  of  Estoppel.  Bj  LAiroKLOff 

FiEiJ>ziro  Etxbbst,  and  Edxuivd  Strodz,  Esqn.,  Banuten-at-Law. 

Demy  8vo.    1884.  18«. 

EVIDENCE.— Campbeirs  Ruling  Cases.  VoLXI.—  ru2f<< Digests." 

Wills*   Theory  and    Practice   of  the    Law  of  Evidence.— By 

Wx.  Wnxs,  Esq.,  Barrister-at-Law.    DemySvo.     1894.      10«.6J. 

"It  oonUins  a  uage  axnonnt  of  Taloable  infonnatioii,  Tery  tenely  and 

aoenrately  oooTeyed.*'— Lav  Time»» 

**  We  oonnder  thftt  Mr.  Wilk  has  giTen  th«  profenioii  a  meful  book  on  a 
difficult  lubject."— Xow  NoU*. 

EVIDENCE  ON  COMMISSION.-Hume-WilHams  and  Macklin's 
Taking  of  Evidence  on  Commission :  indading  themn  Special 
Examinations,  Letters  of  Bequest,  Mandamus  and  Examinations 
before  an  Examiner  of  the  Court.  By  W.  E.  Huxb-Willumb  and 
A.  RoxBB  Kacxlik,  Barristers-at-Law.   Demy  8vo.   1895.    12«.  6^^. 

EXAMINATION  GUIDES.— Bar  Examination  Guide.  By  H.  D. 
WooDOOOZ,  and  R.  C.  Maxwell,  Esqrs.,  Barristers-at-Law.  Pub- 
lished after  eaoh  Examination.  Nst  2».  6<f. 

Bar  Examination  Guide— Vols. I. to  IV.  (1895, 1896, 1897  and  1898). 

£aeh,  net  7«.  6<f. 

Bar  Examination  Guide— Lecture  Supplement,  1896.       iV«<2#. 

Shearwood's  Guide  for  Candidates  for  the  Professions  of 
Barrister  and  Solicitor.— Second  Edition.  By  Jossfb  A.  Shbab- 
WOOD,  Esq.,  Bairister-at-Law.    Demy  8yo.     1887.  U. 

Uttle/s  How  to  Become  a  Solicitor;  or,  Hints  for  Articled 
Clerks.— By  T.  F.  TJitlst,  Solicitor.    Royal  12mo.     1894.  5«. 

EXECUTIONS.— Edwards'  Law  of  Execution  upon  Judgments 
and  Orders  of  the  Chancery  and  Queen's  Bench  Divisions. 
By  0.  J.  Edwabdb,  Esq.,  Barrifiter-at-Law.  Demy8To.  1888.  16«. 
EXECUTORS.— Macaskie's  Treatise  on  the  Law  of  Executors 
and  Administrators.  By  S.  G.  MAflimrTK,  Esq.,  Barrister-at-Law. 
Svo.    1881.  I0i,6d, 

Williams'  Law  of  Executors  and  Administrators.- Ninth  Edition. 
By  ^e  Hon.  Sir  Roland  Vauohav  Williaxs,  a  Justloe  of  the  High 
Court.  2  Tols.  Rot.  8to.     1893.  3/.  16«. 

*' We  oaB  oonfldentioualy  my  that  the  present  edition  will  not  anly  sustain, 
but  enhance  the  high  reputation  which  the  nook  has  always  eaioyeA.  The  want 
of  a  new  edition  has  been  distinctly  felt  for  some  time,  and  in  this  work,  and  in 
this  work  only,  will  the  practitioner  now  find  the  entire  law  relating  to  exeaitors 
and  administraton  treated  in  an  exhaustiTe  and  authoiitatiye  fashion,  and 
thoroughly  brought  down  to  the  present  dats.**—Law  Journal, 

Williams'   Law  relating  to  Legal   Representatives. — Real  and 

Personal.    By  STDmr  E.  Williaics,  Esq.,  Author  of  <*Law  and 

Practice  relating  to  Petitions,"  &c.    Demy  Svo.     1899.     Cloth,  10«. 

*«*  A  Concise  Treatise  on  the  Law  of  Exeoutors  and  Administrators  as 

modified  by  the  Land  Transfer  Act,  1897. 

**  We  can  oommeod  to  both  branches  of  the  profession,  and  more  especially  to 

Bolidtors."— Z^w  Timet, 

FARM.  LAW  OF.— Dixon's  Law  of  the  Farmi  including  the  Gases 

and  Statutes  relating  to  the  subject ;  and  the  Agricultural  Customa 

of  England  and  Wales.  Fifth  Edition.  By  Aubbbt  J.  Sfbhobb,  Esq., 

Barrister-at-Law.    Demy  8yo.    1892.  26t. 

"  A  complete  modem  compendium  on  agrioaltaral  matten.*'— Loss  Timut, 

FINANCE  ACT.— Ftkfo  "Death  Duties." 

FIXTURES.— Amos  and  Ferard  on  the  Law  of  Fixtures  and  other 
Property  partakinK  hoth  of  a  Real  and  Personal  Nature.  Third 
Edition.  By  0.  A.  Fbbabb  and  W.  Howlaitd  Robsbib,  Esqrs.,  Bar- 
risters-at-Law.    Demy  8yo.    1883.  18«. 

%*  AU  Utmiard  Law  Worki  ar$  k$pt  tn  Stoek^  in  law  caHf  aad  other  hmiingt. 
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FORMS.— Archibald.— F«fo  «*  Chamber  Pmctioe." 

Bullen  and  Leake.— Ft^  <<  Pleading.'' 

Chitt)f's  Forms  of  Practical  Proceedings  in  the  Queen's  Bench 
Division. — ^Thirteenth  Edition.  Bj  T.  W.  Chittt  and  Hebbebt 
Chittt,  Esqrs.,  Barristere-at-Law.  (In  preparation,) 

Daniell's  Forms  and  Precedents  of  Proceedings  In  the  Chan- 
cery Division  of  the  High  Court  of  Justice  and  on  Appeal 
therefrom. — ^Fonrth  Edition.  By  Chables  Bubnst^B.A.,  a  Chief 
Clerk  of  the  Hon.  Mr.  Justice  Chitty.  Koyal  8yo.  1885.  2/.  10«. 
*'  Tlie  standard  work  on  Chanoery  Flrooedare."— >Ii«n9  QuarUrlif  Review, 

FRAUD  AND  MISREPRESENTATION.— MoncreifPs  Treatise 
on  the  Law  relating  to  Fraud  and  Misrepresentation. — By 
the  Hon.  F.  MoNCBEXTF,  Barriater-at-Law.     8vo.     1891.  2U. 

FRENCH  CIVIL  CODE.— Cachard's  French  Civil  Code.— By 
HszTBT  Caohasd,  B.A.,  and  Connsellor-at-Law  of  the  New  York 
Bar,  Licenci6  en  Droit  de  la  Faculty  de  Paris.  Demy  8to.  1895.  20«. 
Code  of  Commerce. —  Vide  '*  Commercial  Law." 

FRENCH  COMMERCIAL  LAW.  —  Qoirand's  Treatise  upon 
French  Commercial  Law  and  the  Practice  of  all  the  Courts. 
— With  a  Theoretical  and  Practical  Commentary.  The  text  of  the 
laws  relating  thereto,  including  the  entire  Code  of  Commerce,  with 
a  Dictionary  of  French  Judicial  Terms.  Second  Edition.  By 
Lbofold  GonuiVD,  Licenci6  en  droit.    Demy  8yo.     1898.  1/. 

FRENCH  LAW.— Sewell's  Outline  of  French  Law  as  affecting 
British  Subjects.  By  J.  T.  B.  Sewsll,  M.A.,  LL.D.,  Solicitor. 
Demy  8yo.     1897.  10«.  M. 

GAME    LAWS.— Warr^s   Game    Laws   of   England.     With   an 

Appendix  of  the  Statutes  relating  to  Game.    By  G.  Tatlob  Wasbt, 

Esq.,  Barrister-at-Law.    Soval  12mo.     1896.  10«.  %d, 

**  The  anthor  haa  treated  the  subject  in  a  clear  and  lucid  style."— JSa«o  T^imee, 

GOLD  COAST  ORDINANCES.— Griffith's  Ordinances  of  the 
Gold  Coast  Colony. — By  Sir  Williak  Bbandfobd  Gbiffith, 
Chief  Justice  of  the  Gold  Coaat  Colony.  2  toIs.  Koy.  8to.  1898.     3/. 

GOODWILL.— Allan's  Law  relating  to  Goodwill.— By  Chablbb  E. 
AjULAir,M.A.,LL.B.,£8q.,Barriater-at-Law.  Demy8TO.  1889.  7«.6if. 
Sebastian.— Tufe  **  Trade  Marks." 

HACKNEY  CARRIAGES.— r«<<^  "Motor  Cars." 

HIGHWAYS.— Chambers!  Law  relating  to  Highways  and  Bridges. 
By  GsoBOS  F.  Chambbbs,  Esq.,  Barriater-at-Law.     1878.       Is,  6d, 

HOUSE  TAX.— Ellis'  Guide  to  the  House  Tax  Acts,  for  the  use  of 
the  Payer  of  Inhabited  House  Duty  in  Eneland.— By  Abibub 
M.  Ellis,  LL.B.  (Lond.),  Solioitor,  Author  ox  **A  Guide  to  the 
Income  Tax  Acta."     Bojal  12mo.     1886.  6«. 

**  We  have  found  the  innmnalion  aocnrate,  complete  and  rery  deaiiy  ea- 
preaeed.'*—  SoUeilor^  Journal, 

HUSBAND  AND   WIFE.— Lush's    Law  of   Husband  and  Wife, 
within  the  jurisdiction  of  the  Queen's  Bench  and  Chancery 
Divisions.  By  G.  Mortaoub  Lush,  Esq.,  Barriater-at-Law.   Second 
Edition.     By  the  Author  and  W.  H.  Gbiffith,  Esq.,  Barrister-at- 
Law.    Demy8vo.     1896.  1/.  6«. 
••To  the  piactuiiig  lawyer  the  work  will  be  of  the  utmost  importaaoe."— /^aic  TSmee. 
•<  ThiB  book  will  certainljr  be  consulted  when  difflcultiea  ariae  relative  to  the  position 
of  married  women."— Z<a«f  Jemrnai, 
INCOME  TAX.— Ellis'  Guide  to  the  Income  Tax  Acts.— For  theuae 
of  the  English  Income  Tax  Payer.    Third  Edition.    By  Abibub 
H.  EuJB,  LL.B.  (Lond.),  Solicitor.    Boyal  12mo.     1893.        7«.  M, 
••  Oontidbas  in  a  oonTeiiieatfon&  the  law  bearing  upon  the  Inoome  Tax.'*— Xow 
Timea, 

%*  AU  HamUurd law  JTorki ar$  ktpi  in  Stocky  in  kwea^tmdoihir  Hndin^s. 


16  STEVENS  AND  SONS,  LDflTED, 

INCOME  TAX— continued, 

Robinson's  Law  relating  to   Income  Tax  {  with  the  Statutes, 

Forms,  and  Decided  Gases  in  the  Courts  of  England,  Scothind,  and 

Ireland. — By  Ajbtbub  Koanraoxr,  Esq.,  Banister-at-Law.     Boyal 

8vo.     1896.  2U. 

**  The  standud  work  on  a  oomplioated  and  difBcult  ■abJMt.'*~La«  Journal, 

INDIA. — llbert's  Government  of   India.— Being  a   Digest  of  tlie 

Statute  Law  relating  thereto,   with  Histoiicsd  Introduction  and 

Dlustratiye   Documents.      Bj  Sm   CoTTSTXirAT   Ilbkbt,    K.C.S.I. 

Demy  8vo.     1898.  2U. 

INLAND    REVENUE.  —  Highmore's    Summary     Proceedings 

In   Inland   Revenue  Cases  in   England  and  Wales.— Second 

Edition.    By  N.  J.  Hzghhobe,  Esq.,  Barrister- at-Law,  and  of  the 

Solicitors' Department,  Inland  Reyenue.    Boy.l2mo.    1887.    la.6d. 

Highmore's  Inland  Revenue  Regulation  Act,  1 890t  as  amended 
by  the  Public  Accounts  and  Charges  Act,  1891,  and  the  Finance 
Act,  1896,  with  other  Acts ;  with  Notes,  Table  of  Cases,  &c.  By 
Nathaniel  J.  ELiaRXOBB,  Esq.,  Barrister-at-Law,  Assistant  Solicitor 
of  Inland  Revenue.    Demy  8to.     1896.  7«.  6cf. 

INSURANCE.— Arnould  on  the  Law  of  Marine  Insurance.— Sixth 
Edition.  By  David  MaoZiAGHLAv,  Esq.,  Barrister-at-Law.  2  yols. 
Boyal  8to.     1887.  3/. 

Campbell's  Ruling  Cases.   Vols.  XIII.  and  XJY.'-Vide  ••  Di^ts." 

McArthur  on  the  Contract  of  Marine  Insurance.— Third  Edit.  By 
Chabub  MoAbthub,  Averaffe  Adjuster.  {In  preparation.) 

Marsden.— r«fo  "Shipping.'^ 

Tyser's  Law  relating  to  Losses  under  a  Policy  of  Marine  Insur- 
ance.— By  Chablbb  Bobxbt  Ttbsb,  Esq.,  Barrister-at-Law.  Demy 
8yo.     1894.  10«.  M. 

**  A  dear,  ooxreot,  fall,  and  jet  oondae  statement  of  the  law."— £<aw  Times, 
INTERNATIONAL  LAW.— Baker's  First  Steps  in  International 
Law.    Prepared  for  the  Use  of  Students.     By  Sir  Shebsion  Bazsb, 
Bart.,  Bamster-at-Law.     Demy  8vo.     1899.  12j. 

Dicey.— Tkfe  "  Conflict  of  Laws.'' 

Hall's  International  Law.— FourthEdit.  Demy  8yo.  1896.  l/.2«.6^. 

Hall's  Treatise  on  the  Foreign  Powers  ancf  Jurisdiction  of  the 
British  Crown.  By  W.  E.  hall,  Esq.,  Barrister-at-Law.  Demy 
8vo.     1894.  lOf.  6d, 

Holland's  Studies  in  International  Law.— By  Thoius  Ebbkixb 
Holland,  D.C.L.,  Barrister-at-Law.     Demy  8vo.     1898.      10*.  6d, 

Kent's  Commentary  on  International  Law. — Edited  by  J. T.  Abdt, 
LL.D.     Second  Edition.     Crown  8to.     1878.  10$,  6d, 

Nelson's  Private  International  Law.— By  Hobacb  Nxuon,  Esq., 
Barrister- at-Law.     Roy.  8vo.     18S9.  21«. 

"  The  noteR  are  full  of  nmtter,  and  avoid  the  vice  of  diMoraiTenMB,  oases  being 
dted  for  practically  every  proposition." — Late  Tivies. 

Rattigan^s  Private  International  Law.— By  Sir  Williax  Henbt 
RATnoAir,  LL.D.,  BarriHter-at-Law,  Vice- Chancellor  of  the  Uni- 
Yersity  of  the  Punjab.     Demy  8vo.     1895.  10«.  6rf. 

**  written  with  admirable  deamem.'*— />au;  JoumaJ. 

Walker's  Manual  of  Public  International  Law.— By T.  A.  Walkbb, 
M.A.,  LL.D.,  Esq.,  BarriHt«r-at-Law.    Demy  8vo.     1895.  9«. 

Walker's  Science  of  International  Law.— By  T.  A.  Waulbb,  M.A., 
LL.D.,  Esq.,  Barrister-at-Law.    Demy  8vo.      1893.  18«. 

Westlake's  International  Law.— Chapters  on  the  Principles  of  Inter- 
national Law.  ByJ.WKSTLAKK,  Q.C.,LL.D.  Demy8vo.   1894.   10«. 

Wheaton's  Elements  of  International  Law{  Third  Exiglioh  Edition. 

Edited  with  Notes  and  Appendix  of  Statutes  and  'Treaties.     By 

A.  C.  BoTD,  Esq.,  Barrister-at-Law.    Boyal  Svo.     1889.        U.  10«. 

"  Wheaton  stands  too  high  for  criticiBm,  whilst  Mr.  Boyd's  meriti  m  an  editor 

we  almost  as  well  established."— Law  Tinue, 

\*  AU  $tandard  Law  Worke  an  kept  in  Stock,  in  latp  ca^f  end  other  bindimge. 
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INVESTIGATION  OF  TITLE.— Jackson  and  Qosset's  Investiga- 
tion of  Title. — Being  a  Practical  TreatiBO  and  Alphabetical  Digest 
of  the  Law  connected  with  the  Title  to  Land,  with  Precedents  of 
Requisitions.  Second  Edition.  By  W.  H0WI.A11D  Jackson  and 
Thobold  Gobset,   Esqrs.,   Barristers- at-Law.    Demy  8to.     1899. 

12*.  ed, 
\*  See  "  Gonveyanoing,*'  p.  7,  for  companion  volume,  ''Precedents 
of  Purchase  and  Mortgage  Deeds,"  by  the  same  Authors. 
"Will  be  of  real  help  to  the  bwy  oonTeyanoer/'— Lato  Koto*. 

JOINT  STOCKS.— Palmer.— r«fc  "Company  Law,"  "Conveyanc- 
ing," and  "Winding-up." 

JURISPRUDENCE.— Holland's   Elements  of  Jurisprudence.—  . 
Eighth  Edition.    By  T.  E.  Holland,  D.O.L.    8vo.    1896.      I0s.6d. 
Markby's   Elements  of  Law.     By  Sir  Wzlliax  Mabkbt,  D.C.L. 
Demy  8vo.     1896.  12«.  M. 

JURY  LAWS.— Hu band's  Practical  Treatise  on  the  Law  relating 
to  the  Grand  Jury  in  Criminal  Cases,  the  Coroner's  Jury, 
and  the  Petty  Jury  in  Ireland.— By  Wm.  G.  Hubako,  Esq., 
Barrister-at-Law.    Koyal  8vo.     1896.  A^et  25s, 

JUSTICE  OF  THE  PEACE.— Magistrates  Annual  Practice  for 
1 900. — Being  a  Compendium  of  the  Law  and  Practice  relating  to 
matters  occupying  the  attention  of  Courts  of  Summary  Jurisdiction, 
with  an  Appendix  of  Statutes  and  Bules,  List  of  Punishments, 
Calendar  for  Magistrates,  &c.  By  Chablbs  Milnkb  Atkimbon,  Esq., 
Stipendiary  Magistrate  for  Leeds.    Demy  8vo.    (Nearly  ready,)    20«. 

'*  An  exoellexxt  znagisteriAl  guide." — Law  Journal. 

"  Cannot  fail  to  be  of  great  aervice  in  any  ooort  of  rammarF  Joiisdiction."' 
SoUcitort"  Journal. 

"  We  can  oommend  the  tue  of  the  volmne  to  all  magisterial  benches."— 7%< 
Fidd. 

Magistrates'  Cases,1 893,1 894,1 895,1 896,1 897  &  1898.— Cases 
relating  to  the  Poor  Law,  the  Criminal  Law,  Licensing,  and  other 
subjects  chiefly  connected  with  the  duties  and  office  of  Magistrates, 
decided  in  the  House  of  Lords,  the  Court  of  Appeal,  the  Queen*B 
Bench  Division,  and  in  the  Court  for  Crown  Cases  Reserved,  from 
Michmas.,  1892,  to  Michmas.,  1898.     1894-98.       Each  Year,  net  \l. 

%*  These  Reports,  published  as  part  of  the  Law  Journal  Reports, 
are  also  issued  Quarterly.  Each  Fart,  net  6s. 

Annual  Subscription,  payable  in  advance,  15«.  post  free, 

Shirley's  Magisterial  Law. — An  Elementatr  Treatise  on  Magisterial 
Law,  and  on  the  Practice  of  Magistrates'  Courts.  Second  Edition. 
By  Leonabd  H.  West,  LL.D.,  Solicitor.   Demy  8vo.    1896.    Is,  6d. 

"  It  ia  written  clearly  and  oondaely,  ia  well  arranged,  and  admirabljr  adapted 
to  its  object— namely,  to  give  the  student  and  aim  the  youn^  practitioner  such  a 
general  view  of  the  subject  as  will  fit  the  one  for  his  examination,  the  other  to 
appreciate  the  standard  books  of  references  on  magisterial  larw,**— SoUcitort 
Journal, 

Wigram's  Justice's  Note-Book.— Seventh  Edition.  ByHsNBTWAa- 
BX7BT0N  and  Leoitasd  W.  Kebshaw,  Esqrs.,  Barristers-at-Law. 
Royal  12mo.  {Nearly  ready.) 

LAGOS.— Ordi nances,  and  Orders  and  Rules  thereunder,  in  Force 
in  the  Colony  of  Lagos  on  December  31st,  1893.— By  Gbobob 
Stallabd,  Queen's  Advocate,  and  E.  H.  Riohasds,  District  Com- 
missioner of  Lagos.    Royal  8vo.     1894.  Half-calf,  A2s, 

LAND  LAW.— Jen ks' Modern  Land  Law.  ByEswASD  Jemxs,  Esq., 
Barrister-at-Law.    Demy  Svo.     1899.  lbs, 

\*  AU  standard  Law  Works  are  kept  in  Stock,  in  law  ea(fand  other  bindinys. 
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LAND  TAX.— Bourdin's  Land  Tax. — An  Exposition  of  the  Land  Tax. 
InolttdixijBr  the  Latest  Judicial  Decisions,  and  the  Changes  in  the  Law 
effected  by  the  Taxes  Management  Act,  and  by  the  Act  ConTerting 
the  Three  per  Cent,  into  Two  and  Three -ouartcr  per  Cent.  Stock, 
with  other  Additional  Matter.  Fourth  Edition.  By  the  late 
Fbkdebick  Hukfhbkts,  Deputy  Registrar  of  Land  Tax ;  and  Digests 
of  Cases  decided  in  the  Courts  by  Chables  C.  ATCBisoir,  Deputy 
Be^trar  of  Land  Tax.      Koyal  12mo.     1894.  7b.  6d. 

Atchison's  Land  Tcuc.— Changes  Effected  in  the  Processes  of  Assess- 
ment and  Kodemption  by  Fart  VI.  of  the  Finance  Act,  1896  (59  &  60 
Vict.  o.  28).  By  Chables  C.  Atchibok,  Deputy  Registrar  of  Land 
Tax.    Royal  12mo.     1897.  ^et,  2s.  Sd. 

\*  Forms  a  Supplement  to  above, 
LAND  TRANSFER.— Brickdale  and  Sheldon's  Land  Transfer 
Acts,  1875  and  1897. — With  a  Commentary  on  the  Sections  of 
the  Act^,  and  Introductory  Chapters  explanatory  of  the  Acts,  and 
the  Conveyancing  Practice  thereunder;  also  the  Land  Registry 
Rules,  Forms,  and  Fee  Order,  Orders  in  Council  for  Compulsory 
Regristration,  &o.,  together  with  Forms  of  Precedents  and  Model 
Registers,  &c.  By  C.  FoRTESCtm  Bbioedalb,  Esq.,  Barrister-at- 
Law,  Chief  Assistant  Kegibtrar  at  the  Land  Registry,  and  W.  R. 
Sheldon,  Esq.,  Barristor-at-Law.    Royal  8vo.     1899.  20s. 

**  Not  often  u  a  statute  mo  carefully  edited."— The  Tima,  Sept.  80, 1899. 

"Contains  not  only  lengthy  and  valuable  notes  and  annotationn  on  the  Land 
Transfer  Acts  and  Rulen,  but  also  full  and  separate  dissertations  on  the  law, 
procedure,  and  practice  thereunder."— £>>to  Times,  January  28, 1899. 
Webster. —  Vids  **  Vendor  and  Purchaser.'* 
LANDLORD  and  TENANT.-Campbell's  Ruling  Cases.   VoLXV. 
—  Vide  "DigesU." 
Woodfali's  Law  of  Landlord  and  Tenant.— With  a  full  Collection 
of  Precedents  and  Forms  of  Procedure ;  containing  also  a  collection  of 
Leading  Propositions.     Siiteenth  Edition,  containing  the  Statutes 
and  Cases  down  to  Lady  Day,  1898.   By  J.  M.  Lelt,  Esq.,  Barrister- 
at-Law.    Roy.  8¥0.     1898.  1/.  18«. 

"  It  stands  pre-eminent  as  the  chief  authority  amongst  law  books  on  the 
subject  of  landlord  and  tenant."— Z^io  Journal. 

"  Nothinjr  that  we  can  say  will  add  to  the  high  lepuUtion  of  *  WoodfalL'  >*— 
Law  Notes,  June,  1898. 

LANDS  CLAUSES  ACTS.— Jepson's  Lands  Clauses  Consolida- 
tion Acts  ;  with  Decisions,  Forms,  and  Table  of  Costs.  By  Abxhub 
Jbpson,  Esq.,  Banister-at-Law.    Demy  8to.     1880.  18«. 

LAW  JOURNAL  REPORTS.— Edited  by  John  Hews,  Esq.,  Barrister- 
at-Law.    Publinhed  monthly.    Annual  Subscription : — 
Reports  and  Public  General  Statutes  Net^  S/.  is. 

Reps.  Stats.  &  Mews'  Annual  Digest  {Issued  Quarter^)    yiet,  SI,  lOs. 
Or,  with  the  Law  Journal  weeUy,  W.  extra. 

LAW  LIST.— Law  List  (The).— Comprising  the  Judges  and  OfBoen 
of  the  Courts  of  Justice,  Counsel,  Special  Pleaders,  Conveyanoen, 
Solicitors,  Proctors,  Notaries,  &o.,  in  England  and  Walcv;  the 
Circuits,  Judges,  Treasurers,  Reg^^trars,  and  High  Bailiffs  of 
the  County  (Jourts ;  Metropolitan  and  Stipendiary  Magistrates, 
Official  Receivers  under  the  Bankruptcy  Act,  Law  and  Publio 
Officers  in  England  and  the  Colonies,  Foreign  Lawyers  with  their 
English  Agents,  Clerks  of  the  Peace,  Town  Clerks,  Coroners,  &c.,  &c., 
and  Conmiissioners  for  taking  Oaths,  Conveyancers  Practising  in 
England  under  Certificates  obtained  in  Scotland.  Compiled,  so  far 
as  relates  to  Special  Pleaders,  Conveyancers,  Solicitors,  tVootors  and 
Kotaries,  by  Johk  Samuel  Pubcell,  C.B.,  Controller  of  Stamps, 
and  Registrar  of  Joint  Stock  Companies,  and  Published  by  the 
Authority  of  the  Commissioners  of  Inland  Revenue  and  of  the  uicor- 
porated  Law  Society.     1899.    (Postage  6d.  extra.)         AW,  lOs.  6d. 

%*  All  standard  Law  Works  airs  kept  in  Stock,  in  law  ealfand  other  bindings. 
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LAW  QUARTERLY  REVIEW— Edited  by  Sir  Fbiedbbiok  Folxook, 

Bart.,  M:.A..  LL.D.  Vols.  I.— XV.  (with  General  Indices  to  Vols.  L 

to  XV.)    Boyal  8vo.     1886-99.  JBaeh,  12f. 

^y  Annual  Subieriptum  po9tfree  \2a,  64.,  net.     Single  numbertf  each  6s. 

<*  A  little  oxitioiim,  a  few  qnotationi,  and  a  batch  of  anecdotes, 
afford  a  lanoe  that  makes  even  a  qnarter*i  law  reporting  amusing 
reading." — Law  Journal, 

'*  The  greatest  of  legal  quarterly  reviews  .  .  .  the  series  of 
*  Votes  *  always  so  entertaining  and  illnstratiye,  not  merely  of  the 
learning  of  the  accomplished  jurist  (the  Editor)  but  of  the  graee 
of  language  with  which  snch  learning  can  be  unfolded.'*— Zau^  Jour, 

LAWYER'S  ANNUAL  LIBRARY— 

(1)  The  Annual  Practice.—SNOW,  Bumncr,  and  Stbinoss. 

(2)  The  Annual  Digest.— Msws.    (iMued  Quarterfy.) 

(3)  The  Annual  Statutes. — Lelt. 

(4)  The  Annual  County  Court  Practice. — Sxtlt. 

(y  Annual  Subtcriptione,    For  Complete  Seriee,  ae  above,  delivered  on 
the  day  of  publication,  nei^  21.  5$,     Nos.  1,  2,  and  3  only,  net,  U,  15«. 
No6.  2,  3,  and  4  only,  net,  II.  I6s.     {Carriage  extra,  2«.) 
Full  prospectus  forwarded  on  application, 

LAWYER'S  COMPANION.— rtife" Diary." 
LEADING  CASES.— Bali's  Leading  Cases.     Fide  «  Torts." 
Shirley's  Selection  of  Leading  Cases  in  the  Common  Law.    With 
Notes.     By  W.  S.  Srhulet.  Esq.,  Barrister-at-Law.    Fifth  Edition. 
By  RiCHABD  Watson, Esq.,  Barrister-at-Law.   DemySvo.  1896.  16f. 
'*  A  sound  knowledge  of  common  law  can  be  gleaned  from  Shirlej."— Lato  Notes. 
Warburton's  Selection  of  Leading  Cases  in  the  Criminal  Law. 
With  Notes.      B^   Heztbt  Wasbubton,   Esq.,  Barrister-at-Law. 
[Founded  on  **  Shirley's  Lea^g  Cases."]    Second  Edition.    Demy 
8vo.     1897.  lOs.  6d. 

*'  The  caaea  have  been  well  lelected,  and  airanged,  .  .  .  We  oonnder  that 
it  will  amply  repay  the  student  or  the  pracUtJoner  to  read  both  the  oaaee  and  the 
notBa.*'— Justice  of  th^  Peace. 

LEGAL  INTERPRETATION.-Beal's  Cardinal  Rules  of  Legal 
Interpretation.— Collected  and  Arranged  by  Edwabd  Bkal,  £.<fiq., 
Barrister-at-Law.     Royal  Svo.     1896.  I2s.  6d, 

*'  Inyaluable  to  thn  atadent.  To  those  with  a  limited  library,  or  a  bosf 
practioe,  it  will  be  indi8penaable."~/iutic«  of  l*eace, 

LEXICON.— Fkfo  "Dictionary." 

LIBEL  AND  SLANDER.— Odgers  on  Libel  and  Slander.— A 
Digest  of  the  Law  of  Libel  and  Slander :  with  the  Evidence,  Fro- 
oedure.  Practice,  and  Precedents  of  Pleadings,  both  in  Civil  and 
Criminal  Cases.  Third  Edition.  By  W.  Blakb  Odobbs,  LL.D.,  one 
of  Her  Majesty's  Cuunsel.    Royal  8vo.     1896.  32«. 

'•The  beat  modeni  book  on  the  law  of  libel."— Dafl.y  News. 

**  The  moat  bcientiflc  of  all  our  law  books In  its  new  dreai  this  rfdame 

is  Mcnre  of  an  appreciative  profes>ional  welcome."— £<it0  Times. 

**  The  general  opinion  ox  the  prof earion  has  always  aooorded  a  high  place  to 
Hr.  Blake  Odgen*  learned  work,  and  the  new  edition  cannot  bat  enhance  that 
opinion." — Law  Journal. 

LIOENSING.— Lathom's  Handy  Guide  to  the  Licensing  Acts. 
By  H.  W.  Lathox,  Solicitor.    Boyal  l2nio.     1894.  bs. 

"  This  book  is  arranged  in  dictionary  form,  with  especial  regard  to  ease  of 
reference,  and  should  prove  an  Immense  saying  of  time  and  labour  to  the  large 
dass  to  whom  it  is  addressed.  The  mass  of  confusing  statute  and  case  Jaw  on 
this  wide  subject  has  been  most  ably  oodiQed." — Law  Times. 

%*  AU  stemdwrd  Law  Works  ar$  kept  in  Stock,  in  law  eaff  and  othar  bindings. 
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UCEUSmQ—eontinwd, 
Talbot's  Law  and  Pradlce  of  Licensing.— Being  a  Digest  of  the 
Law  regulating  the  Sale  by  Betail  of  Intoxicating  Liquor.  With 
a  full  Appendix  of  Statutes  and  Forms.  Bj  Geobgb  John  Talbot, 
Esq. ,  Barrister- at- Law.  With  Addendum  containing  the  dedsion  of 
iheHouaeotljOTdBiuBoulUr  v.  Justices  of  Kent,  12mo.  1896.  7».M. 
*'  His  method  gives  prof eflsioiuil  men  a  guide  to  the  legialataosi  afforded  bj 
no  other  hook."— Xoto  Journal, 

LOCAL  AND  MUNICIPAL  GOVERNMENT.— Bazalgette  and 
Humphreys'  Law  relating  to  County  Councils.— Third  Edition. 
By  Gbobos  Huxfhbktb,  Esq.     Royal  8yo.     1889.  Is.  6d, 

Bazalgette  and  Humphreys'  Law  relating  to  Local  and  Muni- 
cipal Government.  Comprisinff  the  Statutes  relating  to  Public 
Health,  Municipal  Corporations,  Highways,  Burial,  Qss  and  Water, 
Public  Loans,  Compulsory  Taking  of  Lands,  Tramways,  Electric 
Lifting,  &c.  With  Addenda.  By  C.  Kobxan  Bazaloeitb  and 
G.HuHPHiunrBjEsqrs.,  Barristers-at-Law.  Sup.  royalSvo.  1888.  3/.  3«. 

Chambers.—  Vide  **  District  Councils." 

Humphreys.— Fufc  "  Parish  Law." 

LONDON  LOCAL  GOVERNMENT.  —  Hunt's  London  Local 
Government.  The  Law  relating  to  the  London  Coun^  Council, 
t^e  Vestries  and  District  Boards  elected  under  the  Metropolis 
Management  Acts,  and  other  Local  Authorities.  By  John  Hust, 
Esq.,  JBarrister-at-Law.    2  vols.    Royal  Svo.     1897.  3/.  8«. 

*'  This  Terr  compreheiwiTe  and  well-arranged  code  of  London  Loeal  OoTem- 
inent  \rill  be  invaluable  to  local  aulhoritiee,  the  legal  profeadon  and  others 
directly  interested  in  the  mibject."— London. 

**  OoDciae,  accurate  and  useful."— L<»i£»  Jovmnl. 

*'  We  heartily  recommend  Mr.  Hunt's  work."— CTntnfy  Council  Times, 

Hunt's  London  Government  Act,  1899.— The  Law  relating  to 
Metropolitan  Boroughs  and  Borough  Councils.  By  John  Hukt,  fiq., 
Barrister-at-Law,  Author  of  **  London  Local  Gk)v-emment."  Royal 
8to.     1899.  7b.  6d. 

*'  Mr.  Hunt  deals  sjrstematicallj  with  all  the  sections  of  the  Act,  and  the 
ma«  of  legislation  incorporated  by  reference."— J^av  Journal. 

MAGISTRATES'  PRACTICE  and  MAGISTERIAL  LAW.— r«/# 
"Justice  of  the  Peace." 

MARINE  INSURANCE.— ru«^<< Insurance." 

MARITIME  DECISIONS.-Douglas'  Maritime  Uw  Decisions.— 
Compiled  by  RoBT.R.  Douglas.   Demy8yo.  1888.  7a,  6d. 

MARRIAGE.— Kelly's  French  Law  of  Marriage,  Marriage  Con- 
tracts, and  Divorce,  and  the  Conflict  of  Laws  arising  there- 
from. Second  Edition.  By  Ouveb  E.  Bodinoton,  Esq.,  Barrister>at- 
Law,  Licencie  en  Droit  de  la  Facult6  de  Paris.  Roy.  8vo.  1895.  21«. 

MARRIED  WOMEN'S  PROPERTY.-Lush's  Married  Women's 
Rights  and  Liabilities  in  relation  to  Contracts,  Torts,  and 
Trusts.  By  MoNTAOtTB  Lush,  Ksq.,  Barrister-at-Law,  Author  of 
•*  The  Law  of  Hmjband  and  Wife."    Royal  12mo.     1887.  6t. 

MASTER  AND  SERVANT.— Macdonell's  Law  of  Master  and 
Servant.  Second  Edition.  By  Jobx  Macdowell,  LL.D.,  M.A., 
C.6.,  Esq.,  a  Master  of  the  Supreme  Court.  {In  preparation,) 

MEDICAL  PARTNERSHIPS.-Barnard  and  Stocker's  Medical 
Partnerships,  Transfers,  and  Assistantships.— By  Wiixiaic 
Babnabd,  Enq.,  BorriHtor-nt-Law,  and  G.  Bebtkajc  Stocssb,  Esq., 
Managing  Director  of  the  Scholastic,  Clerical  and  Medical  Associa- 
tion (Limited).    Demy  8yo.     1896.  10«.  6d. 

%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  ealf  and  oth^r  bindings 
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MERCANTILE  LAW.— Smith's  Compendium  of  Mercantile  Law. 
—Tenth  Edition.  By  John  Maodonell,  Esq.,  O.B.,  a  Master  of 
the  Supreme  Court  of  Jadicatare,  aaaisted  hj  Gbo.  Httxphbbts,  Esq., 
Banister-at-Law.     2  yoLb.    Royal  8to.    1890.  21.  2a. 

**  Of  the  greatest  Talne  to  the  mercantae  lKwyet."—Lat9  TttMs. 

*'  One  of  the  most  scientific  treatises  extant  on  mercantile  law."->A>l.  Jl. 

Tudor's  Selection  of  Leading  Cases  on  Mercantile  and  Maritime 
Law.— With  Notes.  By  O.  D.  Tudob,  Esq.,  Barrister-at-Law. 
Third  Edition.    Royal  Syo.     1884.  21.  2t. 

Wilson's  Mercantile  Handbook  of  the  Liabilities  of  Merchant, 
Shipowner,  and  Underwriter  on  Shipments  by  General  Ves- 
sels.— By  A.  Wilson,  Solicitor  and  Notaiy.   Royal  12mo.   1883.    6f. 

MERCHANDISE    MARKS    ACT.— Payn's    Merchandise    Marks 
Act,1887.— ByH.PATN,Barrister-at-Law.  Royall2mo.  1888.  Zt.6d. 
•'  A  safe  gtdde  to  aU  who  are  interested  in  the  Ad,"— Law  Tima, 

METROPOLIS  BUILDING  ACTS.-Craies'  London  Building  Act, 
1894j  with  Introduction,  Notes,  and  Index.— By  W.  F.Obaibs, 
Barrister-at-Law.    Royal  8vo.     1894.  Nst  Zt. 

Craies'  London  Building  Act,  1894:  with  Introduction,  Notes,  and 
Lidez,  and  a  Table  showing  how  the  Former  Enactments  relating  to 
Bmldings  have  been  dealt  with. — ^By  W.  F.  C&aibs,  Barrister-at- 
Law.    Royal  8vo.     1894.  6«. 

MORALS  AND  LEGISLATION.— Bentham's  Introduction  to  the 
Principles  of  Morals  and  Legislation. — By  Jebidit  Bbkthax, 
M.A.,  Bencher  of  Linoobi's  Inn.    Grown  8yo.     1879.  6s.  6d. 

MORTGAGE.— Beddoes'  Concise  Treatise  on  the  Law  of  Mort- 
gage.—By  W.  F.  Bsddobs,  Esq.,  Barrister-at-Law.  8vo.  1898.   lOf. 
"  Compiled  oaxefolly  and  with  discretion.'*~i^at9  TSmea. 

Robbins'  Treatise  on  the  Law  of  Mortgages,  Pledges  and 
Hypothecations. — By  L.  G.  Gobdoit  Robbinb,  Assisted  oy  F.  T. 
Mlw,  Eeqrs.,  Barristers-at-Law.  Founded  on  "  Coote's  Law  of 
Mortgage."    2  vols.    Royal  8vo.     1897.  3/. 

**  It  is  not  a  patohed-np  edition  of  an  old  work ;  it  is  a  new  book,  oontaininff 
of  the  old  what  Is  good  and  is  still  law,  with  the  advantage  of  the  work  of  a 
modem  editor.  .  .  .  We  have  strong  reason  to  believe  that  the  book  we  are  now 
reviewing  will  not  be  f onnd  inferior  to  that  which  it  is  intended  to  suooeed ;  it  is 
accurate,  comprehensive,  and  in  every  way  a  welcome  addition  to  the  standard 
tcact-books  whidi  every  lawyer's  library  must  contain."— Ixzw  JL,  Nov.  80, 1887. 

MOTOR  CARS.— Bonner's  Lawof  Motor  Cars,  Hackney  and  other 
Carriages. — An  Epitome  of  the  Law,  Statutes,  and  Kegulations. 
By  G.  A.  BomniB,  Esq.,  Barrister-at-Law.  Demy  8vo.  1897.  la.  6d. 

**The  book  is  full  of  nsefnl  information,  and  will  nndonbtedly  prove  of  servioe 
to  those  who  reqnire  advice  on  this  sabjeot."— Zaw  Time*. 

MUNICIPAL  CORPORATIONS.— Bazalgette  and  Humphreys.^ 
Vide  *'  Local  and  Munioipal  Gbyemment?' 
Leiys  Law  of  Municipal  Corporations.— By  J.  M.  Lblt,  Esq., 
Banister-at-Law.    Demy  8yo.     1882.  16«. 

NAVY.— Th  ring's  Criminal  Law  of  the  Navy.  2nd  Edit.  ByTHSo- 
jXfBM  THBXNe,  Esq.,  and  0.  E.  Oxtpobd,  Esq.,  A ssistant-Paymaster, 
Royal  Navy.    12mo.     1877.  12$.  6d. 

NEGLIGENCE.- Smith's  Treatise  on  the  Law  of  Negligence. 
Seoond  Edition.  By  Hoiugb  Sioth,  Esq.,  Banister-at-Law,  jEklitor 
of  <«  Addison  on  Contracts,  and  Torts,"  &c.    8yo.    1884.      12f.  6d. 
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NISI  PRIUS.— Roscoe's  Digest  of  the  Law  of  Evidence  on  the 

Trial  of  Actions  at  Nisi  Pri us.— Sixteenth  Edition.    By  Maubxci 

PowxLL,  Esq.,  Banrister-at-Law.   2  vols.  Demy  8to.    1891.   2/.  10«. 

**  Gontinues  to  be  a  Tut  and  tlomHj  packed  itorehoiiie  of  infonnatioa  on 

praotioe  at  Nid  Frina."— 2aiw  Journal, 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Practice  of  a 
Notary  of  England.— With  a  full oolleotion  of  Precedents.  Fifth  Ed. 
ByGh.F.GHAiasB8,E8q.,BamBter-at-Law.  DemySyo.  1890.  1/.1«. 

OATHS.— Stringer's  Oaths  and  Affirmations  In  Great  Britain  and 
Ireland;  being  a  Collection  of  Statutes,  Caaea,  and  Forma,  with 
Notes  and  Practical  Directions  for  the  use  of  Commissioners  for  Oaths, 
and  of  all  Conrts  of  Civil  Procedure  and  Offices  attached  thereto.  By 
TtLAXca  A.  Strivosb,  of  the  Central  Office,  Royal  Courts  of  Justice, 
one  of  the  Editors  of  the  **  Annual  Practice."  Second  Edition. 
Crown  8yo.     1893.  4#. 

**  IndiapeDMble  to  all  coaanimiaaen."—SoHeUar^  J<mrmaL 

OTTOMAN  CIVIL  LAW.— Qrigsby's  Medjelle,  or  Ottoman  Civil 

Law.— Transhited  into  EngliKh.     By  W.  E.  Gbiosbt,  IiL.D.,  Esq., 

Barrister-at-Law.    Demy  8vo.     1895.  2la. 

PARISH  LAW.— Humphreys'  Parish  Councils.— The  Law  relating 

to  Pariflh  Councils,  being  the  Local  Government  Act,  1894  ;  with 

an  Appendix  of  Statutes,  togetiier  with  an  Introduction,  Notes,  and 

a  Copious  Index.    Second  Edition.     By  Geoboe  Humphbetb,  Esq., 

Bamster-at-Law,  Author  of '  *  The  Lawrelating  to  County  Councils," 

&c.     BoyalSvo.     1895.  10«. 

Steer's  Parish  Law.    Being  a  Digest  of  the  Law  relating  to  the 

Civil  and  Ecclesiastical  Government  of  Parishes  and  the  Belief  of  the 

Poor.     Sixth  Edition.     By  W.   H.   Macnucaba,   Esq.,   Assistant 

Master  of  the  Supreme  Court,  Registrar  of  the  Court  constituted 

under  the  Benefices  Act,  1898.    Demy  8vo.     1899.  20«. 

"  Will  be  of  great  service  both  to  lawycre  and  to  jMtrochial  oflSoers.*'— ^oZieiiorf* 
Journal. 

**  A  most  rueful  book  of  reference  on  all  matters  connected  with  the  pariah, 
both  civil  and  eoclefkiaMtical." — Law  Journal. 

**  Kept  in  touch  with  every  recent  change."— Law  Timeg, 

PARTNERSHIP.— Polloclt's  Digest  of  the  Law  of  Partnership; 

incorporating  the  Partnership  Act,  1890.    Sixth  Edition.    By  Sir 

Fbkdebiok  Pollock,  Bart.,  Barrister-at-Law.  Author  of  ** Principles 

of  Contract,"  "  The  Law  of  Torts,"  &c.    Demy  8vo,    1896.    8«.  6rf. 

**  We  are  confident  this  book  will  be  most  popular  as  well  as  eactremdy  nsefal." 

— Law  TViiMf . 

PATENTS.— Edmunds  on  Patents.— The  Law  and  Practice  of  Lettera 

Patent  for  Inrentions.    By  Lkwib  Edhttnts,  Q.C.    Second  Edition. 

By  T.  M.  Steyeks,  Esq.,  Barrittter-at-Law.  Koy.  8vo.  1897.  II,  I2a, 

**  We  have  nothing  but  oommendation  for  the  book."— A>/t'ea0rs'  Journal, 

**  It  would  be  difficult  to  make  it  more  complete."— X^mr  Times. 

Edmunds'  Patents,  Designs  and  Trade  Marks  Acts,  1883  to 
1888,  Consolidated  with  an  Index.  Second  Edition.  By  Lbwis 
Edxunds,  Q.C.,  D.So.,  LL.B.     Imp.  8vo.     1895.  Het  2«.  6d. 

Gordon's  Monopolies  by  Patents  and  the  Statutable  Remedies 
available  to  the  Public.  By  J.  W.  Oobson,  Esq.,  Barrister-at- 
Law.  Demy8vo.  1897.  18#. 
**  A  treatise  which  we  think  must  take  a  unique  place  in  onr  legal  literatoie." 
— Law  Timet. 

Gordon's  Compulsory  Licences  under  the  Patents  Acts.  By 
J.  W.  GoBDON,  Esq.,  Barrister-at-Law,  Author  of  **  Monopolies  hy 
Patent."     Demy  8vo.     1899.  16*. 

Johnson's    Patentees'    Manual.  —  A   Treatise   on   the   Law   and 

Practice  of  Patents  for  Inventions.    Sixth  Edition.    By  Jaxxs  Jobv- 

80K,  Esq.,  Barrister-at-Law ;  and  J.  Hxnbt  JoBHSOir,  Solicitor  and 

Patent  Agent.    Demy8TO.     1890.  lOf.  (Wf. 
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PATENrS-H»ntmued. 
Morris's  Patents  Conveyancing. — Being  a  Collection  of  Precedents 
in  Conveyancing  in  relation  to  Letters  Patent  for  Inventions. 
With  Dissertations  and  Copious  Notes  on  the  Law  and  Practice.  By 
BoBKBT  MoBBis,  Esq.,  Barrister-at-Law.  Royal  8yo.  1887.  1/.  6s. 
Thompson's  Handbook  of  Patent  Law  of  all  Countries.'By 
Wx.  P.  Thoxfsov.    Tenth  Edition,  with  Addendum.    12mo.    1899. 

Net,  2t.  6d. 
Thompson's  Handbook  of  British  Patent  Law.  Eleventh  Edition. 
12mo.     1899.  AV<  6d. 

PAWNBROKINQ.— Attenboroujzh's  Law  of  Pawnbroking,  with 
the  Pawnbrokers  Act,  1872,  and  the  Factors  Act,  1889,  and 
Notes  thereon.  By  CbablbsL.  Attenbobouoh,  Esq.,  Barrister- 
at-Law.    Post8vo.     1897.  Zs. 

PERSONAL  PROPERTY.— Smith.— r«fo  **BealPh)perty." 

PLEADING.— Bullen  and  Leake's  Precedents  of  Pleading,  with 
Notes  and  Bnles  relating  to  Pleading.  Fifth  Edition.  Revised  and 
Adapted  to  the  Present  Practice  in  the  Qaeen's  Bench  Division  of 
the  High  Court  of  Justice.  By  Thoius  J.  Bttllbn,  Esq.,  Barrister- 
at-Law,  Ctbil  Dodo,  Esq.,  Q.C.,  and  C.  W.  Clzffobd,  Esq.,  Bar- 
rister-at-Law. Demy8vo.  1897.  S8«. 
"  The  standard  work  on  modem  pleading."— >Latr  Journal,  April  10, 1897. 

Odgers'  Principles  of  Pleading,  Practice  and  Procedure  in  Civil 
Actions  in  the  Hieh  Court  of  Justice.— Third  Edition.  By  W, 
Blazb  Odoebs,  LL/D.,  Q.C,  Recorder  of  Winchester,  Author  of  <*  A 
Digestof  the  Law  of  Libel  and  Slander.*'  Demy8vo.  1897.  V2$,M, 
**  The  student  or  practitioner  who  desires  Instruction  and  practioal  jpaidanoe 
in  our  modem  svstem  of  pleading  cannot  do  better  than  poaaeas  himself  of 
Mr.  Odgera*  book.''— Law  Journal. 

**  IncJndes  a  careful  outline  of  the  procedure  in  an  ordinary  action  at  law. 
This  sketch  will  be  of  the  utmost  value  to  studentfl,  and  ought  to  win  the  ap- 

^to 


the  puiposes  of  the  mere  crammer.  New  chapten*  dealing  respectively  with  par- 
ties, joinder  of  causes  of  action,  jurisdiction,  trial,  appeals,  execution,  and  oosts, 
and  an  appendix  with  120  precedents  have  been  added."— X.i<«ratKre,  Nov.  18, 1897. 


POISONS.— Reports  of  Trials  for  Murder  by  Poisoning.— With 
Chemical  Introductions  and  Notes.  By  G.  Latham  Bbownb,  Esq., 
Barrister-at-Law,  andC.  G.  Stbwabt,  Senior  Assistant  in  the  Labo- 
ratory of  St.  Thomas's  Hospital,  Ac.    Demy  8vo.     1883.       I2s.  (Wf. 

POWERS.— Farweil  on    Powers.— A  Concise  Treatise  on  Powers. 

Seoond  Edition.      By  Gbobob  Fabwell,  Esq.,  Q.C.,  assisted  by 

W.  R.  Shkldov,  Esq.,  Barrister-at-Law.  Boyal  8yo.    1893.    IL  6s, 

"  Hie  practitioner  and  the  judge  will  find  it  comprehensive  and  complete.'*— 

Lam  3VsM«. 

PRINCIPAL  AND  AGENT.— Wright's  Law  of  Principal  and  Agent 
By  E.  B.  Wbioht,  Esq.,  Barrister-at-Law.   Demy  8vo.    1894.     18#. 

"  Clearlj  arranged  and  clearly  written."— Iraw  TtvuM. 

**  May  with  oonfldenoe  be  recommended  to  all  legal  practtttoners  as  an  aooi»- 
nte  and  handj  text  book  on  the  subjects  comprised  m  it."— «SoJiei<or«'  Journal, 

PRIVY  COUNCIL  LAW.— Wheeler's  Privy  Council  Uw:  ASynop- 
sis  of  all  the  Appeals  decided  by  the  Jucucial  Committee  ^including 
Lidian  Appeals)  from  1876  to  1891.  Together  with  a  precis  of  the 
Cases  from  the  Supreme  Comt  of  Canada.  By  Gsorob  Wheblxb, 
Esq.,  Barrister-at-Law,  and  of  the  Judicial  Department  of  the  Priyy 
Coundl.    Boyal  8yo.     1893.  Zla.M. 

PROBATE.— Powles  and  Oakley's  Law  and  Practice  relating  to 
Probate  and  Administration.  By  L.  D.  Powsas,  Barrister-at- 
Law,  and  T.  W.  H.  Oaklby,  of  the  Probate  Regislay.  (Being  a 
Third  Edition  of  "Browne  on  Probate.")   Demy8vo.    1892.    1/.  lOt. 
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PROPERTY.— S»  aUo  " Real  Rroperty." 
Raleigh's  Outline  of  the  Law  of  Property.— Demy  8vo.  1890.  7«.  W. 

Strahan*8  General  View  of  the  Law  of  Pro perty.— Second  Edit. 
By  J.  A.  Stbahxk,  assisted  by  J.  Sinolaib  Baxtbb,  Esqra.,  Barris- 
ten-at-Law.    Demy  Svo.     1897.  12*.  6d. 

**  The  student  will  not  eamly  find  a  better  general  view  of  the  law  of  pitipeiiy 
than  that  which  i»  contained  in  thin  hookV—SoUeitora*  Journal^  Dec.  11, 1897. 

**  We  know  of  no  better  book  for  the  clam-room  and  the  Rtadcnt  who  decdrea 
a  ooncifle  and  icientific  exposition  of  our  law."— Z^atc  Timest  Dec.  11, 1897. 

PUBLIC   HEALTH.— Bazalgette  and   Humphreys.— Fuf^  <<Looal 
and  Monicipal  Gk)Temment.'* 
Hunt. —  Vidt  **  London  Local  GJovemment." 

PUBLIC  MEETINGS.- Chambers*  Handbook  for  Public  Meet- 
ings, indttding  Hints  as  to  the  Summoning  and  Management  of 
them.  Second  Edition.  By  Geobob  F.  Ohambtirb,  Esq.,  Barrister- 
at-Law.    Demy  8to.     1886.  Net,  2«.  Od. 

QUARTER  SESSIONS.— 5(s*" Criminal  Law." 

RAI LWAY  RATES.— Darlington's  Railway  Rates  and  the  Carriage 
of  Merchandise  by  Railway ;  including  the  Provisional  Orders  of 
the  Board  of  Trade  as  sanctioned  by  Parliament,  containing  the 
Classiiication  of  Tra£Bc  and  Schedule  of  Maximiun  Rates  and  Charges 
applicable  to  the  Railways  of  Great  Britain  and  Ireland.  By  H.  R. 
DABLDfOTOV,  Esq.,  Bamster-at-Law.    Demy  8to.     1893.        U.  6t, 

RAILWAYS.— Browne  and  Theobald's  Law  of  Railway  Com- 
panies.— Being  a  Collection  of  the  Acts  and  Orders  relating  to 
Railway  Companies  in  Great  Britain  and  Ireland,  with  Notes  of  all 
the  Cases  decided  thereon.  Third  Edition.  By  J.  H.  Balfoub 
BBOwmB,  Esq.,  one  of  Her  Majesty's  Counsel,  and  Fbastz  Balfoub 
Bbownb,  Esq.,  Baxrister-at-Law.    Royal  8to.     1899.  21.  2f. 

**  Contains  in  a  Tory  concise  form  the  whole  law  of  lailwaTs.'*-— 2^  TYmm. 

RATES  AND  RATING.- Castle's  Uwand  Practice  of  Rating.— 
Third  Edition.  By  Edwabd  Jaxxs  Casilb,  Esq.,  one  of  Her 
Majesty's  Counsel.    Demy  8yo.     1896.  26t. 

**  A  rare  and  safe  guide,  avoiding  all  specnlation  as  to  what  the  law  might 
be." — Law  Mactuine. 

'*  Mr.  Caatle's  book  has  hitherto  held  a  yery  high  place,  and  the  snooen  that 
has  attended  it  seems  amured  to  the  new  edition.'*— Law  Journal, 

**  A  oomnendioua  treatise,  which  has  earned  the  goodwill  of  the  Frofesrion  on 
aooonnt  of  its  oondsenesa,  its  lucidity,  and  its  accuracy."— Zra«o  Timet, 

Chambers'  Law  relating  to  Local  Rates }  withespedal  reference 
to  the  Powers  and  Duties  of  Rate-levying  Local  Authorities,  and 
their  Officers ;  comprising  the  Statutes  in  full  and  a  Digest  oSf  718 
Cases.  Second  Edition.  By  G.  E.  Chaxbsbb,  Esq.,  Barrister-at- 
Law.    Royal  8yo.     1889.  10«.  6if. 

REAL  PROPERTY.— Digby's  History  of  the  Uw  of  Real  Pro- 
perty.   Fifth  Edition.    Demy  8yo.     1897.  12*.  6d. 

Leake's  Elementary  Digest  of  the  Law  of  Property  in  Land. — 
Containing-:  Introduction.  Part  I.  The  Sources  ox  the  Law. — 
Part  II.  Estates  in  Land.— Part  III.  The  Law  of  Uses  and  Profits 
of  Land.  By  Stbpbev  Mabszv  Lbazb,  Barrister-at-Law.  Demy 
8yo.     1874—1888.  Net,  30f. 

Lightwood's  Treatise  on  Possession  of  Land  i  with  a  chapter  on 
3ie  Real  Property  Limitation  Acts,  1833  and  1874. — ^By  John  M. 
LxOBTWOOD,  Esq.,  Barrister-at-Law.    Demy  8to.     1894.  16«. 
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REAL  PROPERTY— «m<mii#rf. 

Shearwood's  Real  Property. — A  Gcau^ae  Abridgment  of  the  Law  of 
Beal  Property  and  an  Introdnotion  to  Gonyeyanoing.  Designed  to 
fadlitate  itte  subject  for  Students  preparing  for  examination.  By 
JosBPB  A.  Shsabwood,  Esq.,  Banister-at-Law.  Third  Edition. 
Demy  8yo.     1886.  St.  6tf. 

Shelford's  Real  Property  Statutes.  —  Oomprising  the  principal 
Statutes  relating  to  Keal  F^peity  passed  in  the  reigns  of  King 
William  IV.  and  Queen  Victoria,  with  Notes  of  Decided  Cases. 
Ninth  Edition.  By  Thomas  H.  Cabson,  assisted  by  Haboxj)  B. 
Boxpxs,  Esqrs.,  Barristers-at-Law.    Royal  8to.     1893.  80«. 

**  Abftolutelj  indiBpeniable  to  oonTQjrandng  and  equity  lAwyen." 

Smith's  Real  and  Personal  Property.—A  Oompendium  of  the  Law 
of  Real  and  Personal  Property,  primarily  connected  with  Con- 
ye^ranoinff.  Designed  as  a  Second  Book  for  Students,  and  as  a 
Digest  of  the  most  useful  learning  for  Practitioners.  By  Josiah  W. 
Sketr,  B.G.L.,  Q.C.  Sixth  Edition.  By  the  AtTTKOa  and  J.  Tbub- 
TBAM,  LL.M.,  Banrister-at-Law.    2  vols.   Demy  8yo.    1884.    2/.  2i. 

**  A  book  whidi  he  (the  stodent)  majxead  o?er  and  otot  again  with  profit  and 

plearare."— Law  Tim»$. 

"  Will  be  found  of  yerjr  mat  serrioe  to  the  practitioner."— /8oUeilor«*  JotmuU, 
**  JL  reallj  uaefnl  and  yalaable  work  on  our  ayrtem  of  OmTeyanoiag."— Liwr 

Stmdmt^  J<mnu»L 

Strahan.— r«fc  "Property." 
REGISTRATION.— Rogers.— FWr  "Elections." 

Coltman's  Registration  Cases.— Vol.  I.  (1879—1885).  Boyal  8to. 
Calf.  Net,  2/.  8«. 

Fox  and  Smith's  Registration  Cases.— Vol.  1.  (1886—1895).  Boyal 
8yo.  Calf,  net,  21.  lOt. 

Smith's  (C.  Lacey)  Registration  Cases.  Part  I.  (1895-96). 
Net,  6«.  6d.  Part  II.,  1896,  6s.  Part  III.,  1897,  4».  Part  IV., 
1898-9,  68. 

Lawson's  Notes  of  Decisions  under  the  Representation  c5f  the 
People   Acts  and  the  Registration  Acts,  1885— 1893,  Inclu- 
sive.— By  Wk.  Lawbon,  Barrister-at-Law.  Demy  8yo.    1894.     24«. 
Ditto,  ditto,  for  1894,  1895,  1896  and  1897.  Each  net  At,  64. 

Ditto,  ditto,  for  1898.  Net,  It.  6d. 

REQUISITIONS  ON  TITLE.— Dickins.—  rufo '*Oonyeyancing." 
RIVERS  POLLUTION.— Haworth's  Rivers  Pollution.— The  Statute 
Law  relating  to  Rivers  Pollution,  containing  the  Rivers  Pollution 
Prevention  Acts,  1876  and  1893,  together  with  the  Special  Acta  in 
force  in  the  West  Riding  of  Yorkshire  and  the  County  of  Lancaster. 
By  Chasles  Joseph  Ilawobth,  Solicitor,  B.A.  (Cantab.),  LL.B. 
(London).     Boyal  12mo.     1897.  6t. 

ROMAN  LAW.— Abdy  and  Walker's  Institutes  of  Justinian,  Trans- 
lated,  with  Notes,  by  J.  T.  Abdt,  LL.D.  ,  and  the  late  Bbtav  WAUom, 
M.A.,  LL.D.    Grown  8vo.     1876.  16«. 

Abdy  and  Walker's  Commentaries  of  Qalus  and  Rules  of  Ulpian. 
mth  a  Translation  and  Notes,  by  J.  T.  Abdt,  LL.D.,  late  Regius 
Professor  of  Laws  in  the  University  of  Cambridge,  and  the  late 
Bbtah  Waleeb,  M.A.,  LL.D.  New  Edition  by  Bbtav  Waxxbb. 
Crown  8vo.     1885.  16«. 

Buckler's  Origin  and  History  of  Contract  in  Roman  Law  down 
to  the  end  of  the  Republican  Period.  By  W.  H.  Bxtoklkb, 
B.A.,  LL.B.    Post  8yo.     Second  Edition.  (In  theprett.) 

Qoodwin's  XII.  Tables. — ^By  Fbbdkbiok  GkKKDwnr,  LL.D.  London. 

Boyal  12mo.    1886.  Zt.  6d. 

\*  AU  ttemdard  Lew  Wqrkt  are  kept  in  Stock,  in  law  caff  and  ether  bmdmpt. 


fiTEVKMB  AND  SONS,  LIMITED, 


ROMAN  U<^-^e<miinued. 

Greene's   Outlines   of    Ronr^an    Law. — Gonflisting   ohieflj  of  an 

AnalrsiB  and  SummHrjr  of  the  Inntitutes.    For  the  nae  of  Stadents. 

By  T.  Wkxtoombb   Gbsehs,    Banister-at-law.    Fourth   Edition. 

Foolscap  8vo.     1884.  7f.  6tf. 

Qrueber's  Lex  Aquilia. — ^The  Boman  Law  of  Damage  to  Property: 
beinff  a  Cknumentaiy  on  the  Title  of  the  Dig^  '<  Ad  Legem  Aqm- 
liam"'  (ix.  2).  With  an  Introduction  to  the  Study  of  uie  Corpna 
luriaCiTilia.  ByEBVXiiOBi7BBBB,I>r.  Jur.,M.A.  8to.  1886.  IO«.M. 

Holland's  Institutes  of  Justinian.— >8eoond  Edition.  Extra  fcap. 
8vo.     1881.  6«. 

Holland  and  ShadwelTs  Select  Titles  from  the  Digest  of  Jus- 
tinian.^Demy  8yo.     1881.  14«. 

Holland's  Qentilis,  Alberici,  LCD.,  I.C.P.R.,  de  lure  Belli  Libri 
Tres.~Edidit  T.  E.  Hollaks,  I.G.D.  Small  4to.,  half-moroooo.  21«. 

.Monro's  Digest  IX.  2.     Lex  Aquilia.    Translated,  with  Notes,  by 

0.  H.  MoNBO,  M.A.     Crown  8vo.     1898.  fit. 

Monro's  Digest  XIX.  2.  Locati  Conducti.  IVanslated,  with  Notes, 

by  C.  H.  HoHBO,  M.A.    Crown  8to.     1891.  b$. 

Monro's  Digest  XLVII.  2,  De  Furtis.  Translated,  with  Notes,  by 
C.  H.  MoNBO,  M.A.    Crown  8to.     1893.  6«. 

Moyle's  Imperatoris  Justlniani  Institutiones.— Third  Edition. 
2  Tols.    Demy  8to.     1896.  U.  2#. 

Poste's  Elements  of  Roman  Law. — By  Gains.  T^th  a  Translation 
and  Commentary.  Third  Edition.  By  Edwasd  Pooxb,  Esq., 
Barrister- at-Law.    Demy  8¥0.     1890.  18«. 

Roby's  Introduction  to  the  Study  of  Justinian's  Digest,  oon- 
taining  an  account  of  its  composition  and  of  the  Jurists  used  or 
refeixed  to  therein.    By  H.  J.  ItoBT,  M.A.    Demy  8to.     1886.    9«. 

Roby's  Justinian's  Digest.— Lib.  VII.,  "Ht.  I.    De  XJsufmotn,  with 

a  Legal  and  Philologioal  Commentary.     By  H.  J.  Bobt,  M.A. 

Demy  8vo.     1884.  9«. 

Or  the  Two  Parts  complete  in  One  Volume.    Demy  8yo.  18«. 

Sohm*s  Institutes  of  Roman  Law.— By  RxtdolprSosoc,  Professor  in 
the  UniTerBitv  of  Leipzig.  Translated  (from  the  Fourth  Edition  of 
the  Qerman)  by  J.  C.  Ledub,  B.C.L.,  M.A.  With  an  Introdnotory 
Essay  by  Ebwdt  Obuebbb,  Dr.  Jur.,  M.A.    8yo.     1892.  18«. 

Walker's  Selected  Titles  from  Justinian's  Digest.— Annotated  by 
the  late  Bbtah  Walkeb,  M.A.,  LL.D. 
Part  I.  Mandati  vel  Contra.  Digest  xvn.  z.  Crown  8to.  1879.  fit. 
Part  II.  De  Adquirendo  rerum  dominio,  and  De  Adquirenda  vel 
amittenda  posseesione.  Digest  xli.  1,  2.    Second  Edition. 

Jin  the  pren.\ 
L   4 — 7,  and 
Digest  zm.  1—3.    Crown  8to.     1881.  6f. 

Walker's  Fragments  of  the  Perpetual  Edict  of  Salvius  Julianus. 
Collected  and  annotated  by  Bbtah  Waxjob,  M.A.,  LL.D.  Grown 
8vo.     1877.  6«. 

Whewell's  Grotius  de  Jure  Belli  et  Pacts,  with  the  Notes  of  Bar- 

beyrao  and  others  ;  accompanied  by  an  abridged  Translation  of  the 

Text,  by  W.  Whbwbll,  D.D.     3  vols.    Demy  8vo.     1863.  12t. 

The  Translation  separate.  6«. 

RULING  CASES.-Campbell.— ru^«<Dige6ts,'>p.  10. 

\*  AU  »tandard  Law  Works  are  kept  in  Stocky  in  law  eaff  and  other  Hndin^». 
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SALES. — Blackburn  on  Sales.  A  Treatifle  on  the  E£Feot  of  the  Con- 
tract of  Sale  on  the  Leg^  Rights  of  Property  and  PoBsession  in 
Ooodfi,  Wares,  and  Merchandise.  By  Lord  Blackbubn.  2nd  Edit. 
ByJ.  G.  GBAHA]C,Esq.,Barri8ter-at-Law.  Royal  8vo.  1886.  1/.  1«. 
*«W«  baTe  no  hesitation  in  saTing  that  the  work  has  been  edited  with  r»- 
markable  ability  and  raeoen."— Low  Qwtrierly  Bwiew. 

SALES  OF   LAND.— Gierke  and  Humphry's  Goncise  Treatise 

on  the  Law  relatlng^to  Sales  of  Land.    By  Axtbbbt  St.  Johh 

.   GumKB,andHu(iHM.HT7]CPHBTyE8qr8.yBarri8ten-at-Iiaw.    Rojral 

8to.     1885.  1/.  6«. 

SALVAGE.— Kennedy's  Treatise  on  the  Law  of  Givil  Salvage.— By 

the  Hon.  Sir  WmjAX  R.  Kjenviedt,  a  Jostioe  of  the  High  Court. 

Royal  8to.    1891.  12«. 

**The  beet  work  on  the  law  of  lalyage.    It  is  a  oomidete  ezpoeition  of  the 

sabjeet,  and  as  such  is  aoemate  and  ezhanstiTe."— J^our  TVum*. 

SHERIFF  LAW.— Mather's  Gompendium  of  Sheriff  Law,  espe- 
cially in  relation  to  Writs  of  Execution.— By  Pnnjp  E.  Mathxb, 
Solicitor  and  Notary,  formerly  Under  Sheriff  of  Newoastle-on-Tyne. 
Royal  8to.     1894.  25«. 

**  Wo  think  that  this  book  win  be  of  yerv  great  asBistanoe  to  any  persons  who 
may  fill  the  podtums  of  high  sheriif  and  under-sheriff  from  this  time  forth.  The 
whole  of  the  lesal  profession  will  dedve  great  advantage  from  having  this 
Tolnme  to  oonsiut."— .Low  Timet. 

SHIPPINQ.— Marsden's  Digest  of  Gases  relating  to  Shippine, 
Admiralty,  and  Insurance  Law, down  to  the  end  of  1897. — By 
Rkoznald  G.  Mabsden,  Esq.,  Barrister- at- Law,  Author  of  *<The 
Law  of  Collisions  at  Sea."    Royal  8to.     1899.  30«. 

Pulling's  Merchant  Shipping  Act,  1894.— With  Introdnotlon, 
Kot^  and  Index.  By  Ajjouitobb  Pulldto,  Esq.,  Barrister-at- 
Law.    Royal  8yo.     1894.  NH  6«. 

Pulling's  Shipping  Gode;  being  the  Merchant  Shipping  Act,*  1894 

(67  &  68  Vict.  c.  60) ;    With  Introduction,  Notes,  Tables,  Roles, 

Orders,  Forms,  and  a  Full  Index. — By  Alexjlndsb  Pullino,  Esq., 

Banister-at-Law.    Royal  8yo.     1894.  Net  7«.  M. 

Interleaved  and  bound  in  blue  leather,  net  11«. 

Temperley's  Merchant  Shipping  Act,  1894  (57  &  58  Vict 
c.  oO).  With  an  Introduction  ;  Kotes,  including  all  Cases  decided 
under  the  former  enactments  consolidated  in  this  Act ;  a  Comparative 
Table  of  Sections  of  the  Former  and  Prenoiit  Acts ;  an  Appendix  of 
Rules,  R^nlations,  Forms,  etc.,  and  a  Copious  Index. — dj  Robbbt 
TmiPSBLET,  Esq.,  Barrister-at-Law.    Royal  8vo.     1896.  26«. 

**  A  full,  complete,  and  most  satihfactory  work/* — Law  Ouarterlu  Rwieto. 

**A  monument  of  well-directed  indostry  and  knowledge  directed  to  the 
dnddation  of  the  most  oomprehensive  and  complicated  A.cit,"—Law  Journal, 

SLANDER.— 0dger8.—  Fu«f  "Libel  and  Slander." 

SOLIGITORS.— Gordery's  Law  relating  to  Solicitors  of  the 
Supreme  Gourt  of  Judicature.  With  an  Appendix  of  Statutes 
ana  Rules,  the  Colonial  Attomies  Relief  Acts,  and  Notes  on  Am>oint- 
ments  open  to  Solicitors,  and  the  Right  to  Admission  to  the  Cofonies, 
to  which  is  added  an  Appendix  of  I^eoedents.  Third  Edition.  By 
A.  CoBDCBT,  Esq.,  Bamster-at-Law.    Demy  8vo.     1899.  21«. 

"  The  leading  authorit;^  on  the  law  relating  to  solioitorB."--Z/ai0  Journal, 

**  A  complete  compendium  of  the  law." — Law  Times. 

•*  Thoroughly  up  to  date  in  every  respect."— Z^w  Quarterly  Review, 

Turner. — Vide  '*  Conveyancing  "  and  '*  Vendors  and  PurohaseEB.*' 

%*  AU  etmdturd  Law  Works  mrs  kept  ifi  Sioek,  wi  law  ealf  ami  other  bindings. 


so  fiTTEVSNS  AND  80KS»  LIKITED, 

TRADE  MARKS.— Sebastian  on  the  Law  of  Trade  Marks  and 
their  Registration,  and  matters  oonneoted  therewith,  inclading  a 
chapter  on  GkKxlwill ;  the  Patents,  Dedgiis  and  Trade  Marlra  Aots, 
1883-8,  and  the  Trade  Marks  Rules  and  Instruotiona  thereunder ; 
with  Forms  and  Precedents;  the  Merchandize  Marks  Acts,  1887-94, 
and  other  Statutory  Enactments;  the  United  States  Statutes,  1870-82, 
and  the  Rules  and'Forms  thereunder ;  and  the  Treaty  with  the  United 
States,  1877.  By  Lawn  Botd  SaaAnrAV,  Esq.,  Barrister-at-Law. 
Fourth  Edition.  By  the  Author  and  Habbt  Bazbd  Hmnmio,  Esq., 
Barrister-at-Law.    Royal  8to.     1899.  1/.  lOi, 

**  Stands  alone  aa  an  authority  upon  the  law  oi  tnd»-iDarka  and  their  regia- 
tntioo."— Irfur  Jtmrnal, 

**  It  it  rarely  we  oome  acroas  a  lawbook  whieh  embodiei  the  reenlti  of  yean 
of  earefnl  tBTestigation  and  practical  experieooe  in  a  braadi  of  law,  or  that 
can  be  nnheaitatinffly  appealed  to  as  a  atandard  anthority.  This  ia  what  oan  be 
aaid  of  Hr.  Sebaetiaa'a  hook."- SoUciton'  Journal. 

Sebastian's  Digest  of  Cases  of  Trade  Mark,  Trade  Name, 
Trade  Secret,  Goodwill,  SbC,  decided  in  the  Courts  of  the  United 
Kingdom,  India,  the  Colonies,  and  the  United  States  of  America. 
ByLflWisBoTDSxBABnAir, Esq., Barrister-at-Law.  8yo.  1879.  W.  1«. 
••WiU  be  of  very  great  valae  to  all  praotitionen  who  have  to  adTiae  on  matten 
eonneeted  with  trade  voMTka.**—SolieUon^  Journal. 

TRAMWAYS.— Sutton's  Tramway  Acts  of  the  United  Kingdom i 
with  Notes  en  the  Law  and  Practice,  an  Introduction,  including  the 
ProceediDKs  before  the  Committees,  Decisions  of  the  Referees  with 
reHpect  to  Locus  Standi,  and  a  Summary  of  the  Principlon  of  Tramway 
Bating,  and  an  Appendix  containing  the  Standing  Orders  of  Par- 
liament. Rules  of  the  Board  of  Trade  relating  to  Tramways,  Ac. 
Second  Edition.  By  Hskbt  Stnroxr,  assisted  by  Robxbt  A.  Bxf- 
msTT,  Barristers-at-Law.    Demy  8to.     1883.  lbs. 

TRUSTS  AND  TRUSTEES.— Ellis'  Trustee  Act,  1893,  including 
a  Quide  for  Trustees  to  Investments.  By  Abthttb  Leb  Ellis,  Esq., 
Barrister-at-Law.    Fifth  Edit.    Roy.  12mo.     1894.  6s. 

**  The  entire  Act  is  annotated,  and  the  way  in  ivbioh  this  is  done  Is  aati^ 
fmtitarj"^Law  Journal. 

•«  Mr.  Arthur  Lee  ElUa  giyea  numj  talnable  hinti  to  tnuteea,  not  only  with 
Nfrard  to  the  interpretation  of  the  measure,  but  also  with  regard  to  tbirest- 


Qodefroi's  Law  Relating  to  Truats  and  Trustees.— Second ISdit. 
By  HxirBT  Gobbfbox,  of  Lincoln's  Inn,  Esq.,  Banister-at-Law. 
Royal  8to.     1891.  1/.  12#. 

**The  eeoond  edition  of  thia  work  which  Ilea  before  na  is  a  model  of  what  a 
legal  text^book  ouffht  to  be.  It  ia  dear  in  ityle  and  dear  in  arrangonent."— 
Law  Thuat, 

VENDORS  AND  PURCHASERS.— Dart's  Vendors  and  Pur- 
chasers. — A  Treatise  on  the  Law  and  Practice  relating  to  Vendon 
and  Purchasers  of  Real  Estate.  By  the  late  J.  Hbkbt  Dast,  Esq., 
one  of  the  Six  Conveyancing  Goonsol  of  the  High  Court  of  Justice, 
Chancery  Division.  Sixth  Edition.  By  Williah  BABBsa,  Esq., 
Q.C.,  RiOBABi)  BiTBDOir  Haij)aiis,  atid  Wiuxui  Robbbt  Sbkldov, 
Esqrs.,  Barristers-at-Law.  2  vols.     Royal  8to.     1888.  3/.  16«. 

'*  The  extenrnve  diangrGs  and  numerous  improTementa  whidi  have  been  intro- 
duced are  the  reeult  of  aKsiduons  labour,  oorobined  with  critioal  aeoineD,  sound 

knomled(te.  and  practical  experience For  the  copioua  and  exodlent  index 

we  have  nothing  but  prai«e.  We  have  been  informed  that  an  authority  of  the 
highest  eminence  baa  pronoimced  it  to  be  the  best  in  an^  eriating  law  book,  and 
we  humbly  concur  in  that  opinion."— Lato  Quarterljf  lieiiew. 

Turner's  Duties  of  Solicitorto  Client  as  to  Sales,  Purchases,  and 
Mortgages  of  Land. — Second  Edition.  By  W.  L.  Haoon,  ^q., 
Barrister-at-Law.    Demy  8yo.     1893.  10«.  6d, 


**  The  moat  drilled  in  praictioal  oonyeyancing  would  gain  maor  uaefol  hints 
from  a  penual  of  the  book,  and  we  reoommend  it  in  all  coofldsnos."— Z«w  Kotos, 

\*  All  standard  Law  Works  are  kepi  ta  Stocky  in  law  ealf  and  athar  bmiit^. 
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VENDORS  AND   PURCViASERS^eontinued, 
Webster's  Law  Relatineto  Particulars  and  Conditions  of  Sale 
on  a  Sale  of  Land.--Wit]i  Appendix  of  FormB.    Seoond  Edition. 
By  WiLLiAX  Febdsbiok  Wsbstbb,  Esq.,  Barrister-at-Law.    Royal 
8to.     1896.  25«. 

**  This  is  the  Second  Edition  of  a  wdl  amazed  and  naefol  book,  and  the  nse- 
fnlnees  will  not  be  impaired  by  the  fact  that  the  anthority  for  each  proposition 
and  the  reference  to  each  aatnoritj  are  dted  in  the  text  itself  instead  of  being 
relegated  to  a  footnote."^£ai0  Journal, 

Webster's  Conditions  of  Sale  under  the  Land  Transfer  Acts, 
1875  and  1897.  Being  a  Sapplement  to  above.  Boyal  Svo. 
1899.  mt  2#. 

WAR,  DECLARATION  OR— Owen's  Declaration  of  War.— A 
Snirey  of  the  Position  of  Belligerents  and  Neutrals,  with  relative 
considerations  of  Shipping  and  Marine  Inimranoe  daring  War.  By 
D0U01.AS  Owen,  Esq.,  Banister-at-Law.    Demy  8to.     1889.      21«. 

Owen's  Maritime  Warfare  and  Merchant  Shipping.— A  Summary 
of  the  Bights  of  Capture  at  Sea.  By  Douolib  Owmr,  Esq.,  Bar- 
rister-at-Ijaw.    Demy  8?o.     1898.  Jfet  2f. 

WILLS.— Theobald's  Concise  Treatise  on  the  Law  of  Wills.— 
Fourth  Edition.  By  H.  S.  THaoBiU),  Esq.,  Barrister-at-Law.  Royal 
8vo.     1895.  30«. 

**  CompreheofliTe  though  easy  to  use,  and  we  advise  all  oonveTanoexa  to  get  a 
oop7  of  it  without  loss  of  time."— Law  Journal. 

**  Of  great  ability  and  Talue.  It  bears  on  every  pege  traoes  of  care  and  sound 
judgment."— SoJtetter**  Journal. 

*'  The  work  is,  in  our  opinion,  an  ezceUent  one,  and  of  very  great  vdue,  not 
only  as  a  work  of  inference,  but  iUho  for  thoae  who  ran  afford  to  gire  apeoial  time  to 
the  Btudy  of  the  subject  with  which  it  deala."— Law  Studemt'i  Journal. 

Weaver's  Precedents  of  Wills. — A  Collection  of  Conoise  Precedents 
of  Wills,  with  Introduction,  Notes,  and  an  Appendix  of  Statutes. 
By  Chabzjb  Wsjlvxb,  B.A.    Post  8vo.    1882.  6t. 

Wl  N  Dt  NQ  U  P.— Palmer's  Company  Precedents. — For  use  in  rela- 
tion to  Companies,  subject  to  the  Companies  Acts,  1862—1890. 
Part  II.  Wzndino-Up  EoBMS  Ain>  Ps^oncB.  Arranged  as  follows : — 
Gompulsoiy  Winding- Up,  Voluntarr  Winding- Up,  Winding-Up 
under  Supervision,  Arrang^ements  and  Compromises,  with  a  Chapter 
on  Debentures,  and  copious  Notes,  and  an  Appendix  of  Acts  and 
Bules.  Seventh  Edition.  By  Feanoib  BsjlttvobtPaijcbb,  assisted  by 
Erastx  EvAHS,  Esqrs.,  Bairisters-at-Law.    Boyal  8vo.     1897.      82«. 

*'  Felmer*!  *  Company  Precedents '  is  the  book  «or  exeellenea  for  tnactitlonerB. 

It  is  needless  to  recommend  Mr.  Palmers  book  to  the  profession,  for  it 

&i  already  known  and  appreciated.  We  advise  those  who  have  any  doubts  to  oon- 
■nlt  it,  and  they  will  be  m  agreement  with  us.  "—Law  Journal. 

<*  Simply  invalnaUe,  not  only  to  company  lawyars,  bat  to  ereirybody  oon- 
neeted  with  oompaniBs.'^— i^tMandoZ  Ifew§. 

WORKMEN'S  COMPENSATION  ACT.— F«fo  « Employers'  Lia- 
WHty." 

WRECK  INQUIRIES.—Murton's  Law  and  Practice  relating  to 
Formal  Investigations  In  the  United  Kingdom,  British  Posses- 
sions and  before  Naval  Courts  into  Shipping  Casualties  and 
the  Incompetency  and  Misconduct  of  Snips' Officers.  With 
an  Introdnotion.  By  Wazobb  MuBTav,  Solicitor  to  the  Board  of 
Trade.    DemySvo.     1884.  l/.4«. 

WRONQS.— Addison,  Ball,  Pollock,  Shearwood.—Fiifo  "Tortik" 
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Annual  County  Court  Practice,  1900.— By  Hin  Honour  JudgreSicTLT, 
Q.C.     2  vola.     8vo.  (Nearly  ready.) 

Annual  Magistrate's  Practice,  1900.— Being  a  Compendium  of  Uie 
Law  andPraotioe  relating  to  matten  ooonpying  the  attention  of  Courts 
of  Summary  Juriadiction,  with  an  Appendix  of  Statutes  and  Rules, 
List  of  Punishments,  Calendar  for  Magistrates,  &o.  By  Chasles 
MiLirBB  Atkbtoon,  Esq.,  Stipendiary  Magistrate  for  Leeds.  Demy 
8vo.  (Nearly  ready.) 

Arnould  on  the  Law  of  Marine  Insurance. — Seventh  Edition.  By 
Edwasd  Lottis  bk  Hast  and  Ralph  Ilifp  Sucbt,  Esqrs.,  Banisters- 
at-Law.  (In  preparation.) 

Canfip bell's   Ruling  Cases.— Arranged,  Annotated   and   Edited   by 
R.  Camfbell,  Esq.,  Barrister-at-Law;   with  American  Notes  l^ 
the  late  Ibyzno  Bbowne,  Esq.,  and  the  Hon.  Leonaxd  A.  Joites. 
Vol.  XIX. :  Negligence  to  Partnership.  (Nearly  ready.) 

Vol.  XX. :  Patent.  (In  the  preu.) 

VoL  XXI. :  **  Payment "  to  «« Purchase  for  Value  without  Notice." 
To  be  completed  in  25  Volumee.  (In  preparation.) 

Chltys  Forms  of  Practical  Proceedings  in  the  Queen's  Bench 
Division.— Thirteenth  Edition.  By  T.  W.  Chittt  and  Hebbebt 
Chutt,  Esqrs.,  Barristers-at-Law.  (In  preparation.) 
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considered  in  the  English  Courts  to  the  end  of  1899.  With 
extracts  from  the  Judgments  dealing  with  the  same.  By  W.  A.  G. 
Woods  and  J.  Ritohib,  Esqrs.,  Barristers-at-Law.  Being  a  new 
edition  of  *'  Balb  and  LaHiCAinff's  Digest."  (In  preparation.) 

Highmcre's  Stamp  Laws.  The  Stanrip  Acts,  including  the  Finance 
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relating  to  Stamp  Duties.  With  an  Introduction,  fto.  By  Nathaniel 
Joseph  Hiobmobb,  Esq.,  Barrister-at-Law,  Assistant- Solicitor  of  the 
Inland  Revenue.  (Nearly  ready.) 

Jepson's  Lands  Clauses  Consolidation  Acts. — Second  Edition.  JBy 
J.  M.  LiOBTWOOD,  Esq.,  Barrister-at-Law.  (In  preparation.) 

MacArthuron  the  Contract  of  Marine  Insurance.— Third  Edition. 
By  Chablbb  MaoAbihub,  Esq. ,  Average  Adjuster.     (In  preparation, ) 

Macdonell's  Law  of  Master  and  Servant. — Second  Edition.  By  Jomr 
Magdohxll,  LL.D.,  C.B.,  Esq.,  a  Master  of  the  Supreme  Court. 

(In  preparation.) 

Roscoe's  Admiralty  Practice.— Third  Edition.  By  E.  S.  Rosoob, 
Assistant  Registrar,  Admiralty  Court,  and  T.  Laxbbbt  Meabs, 
Esqrs.,  Barrister-at-Law.  (In  preparation.) 

Russell's  Treatise  on  the  Power  and  Duty  of  an  Arbitrator,  and 
the  Law  of  Submissions  and  Awards  {  with  an  Appendix  of 
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By  Edwabd  Jakes  Pollock,  Esq.^an  Official  Referee  of  the  Supreme 
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Smith's  Manual  of  Equity  Jurisprudence  for  Practitioners  and 
Students.  By  Jobzab  W.  Skitr,  Q.C.  Fifteenth  Edition.  By 
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<  One  of  the  most  ambitious,  and  ought  to  be,  when  it  is  complete,  one  of  the  most  generally 
useful  legal  works  which  the  present  century  has  produced.' — Literature, 

<  The  rapidity  and  fullness  which  mark  this  compilation  are  remarkable.  As  the  work  grows 
it  is  seen  to  be  a  perfect  storehouse  of  the  principle^  established  and  illustrated  by  our  case  law 
and  that  of  the  United  SUtes.'— Law  Titnes. 

*  By  this  time  this  series  has  become  so  widely  known,  and  doubtless  appreciated,  that  it 
becomes  unnecessaxy  to  do  much  more  than  chronicle  the  appearance  of  the  new  volume,  to 
state  the  contents,  and  to  say  that  its  worlcmanship  is  quite  up  to  the  former  level.' — Law 
JournaL 

*  A  work  of  unusual  value  and  interest  ....  Each  leading  case  or  group  of  cases  is 
preceded  by  a  statement  in  bold  type  of  the  rule  which  they  are  quoted  as  establishing.  The 
w^ork  is  happy  in  conception,  and  this  first  volume  shows  that  it  will  be  adequately  and  success- 
fully carried  out.' — Solictionr  JoumeU. 

'The  general  scheme  appears  to  be  excellent,  and  its  execution  reflects  the  greatest  credit 
on  everybody  concerned.  It  may,  indeed,  be  said  to  constitute,  for  the  present,  the  high-water 
iiiax4:  of  the  science  of  book-making.' — Saturday  Review. 

'  A  Cyclopaedia  of  law  .  .  .  most  ably  executed,  learned,  accurate,  clear,  concise ;  but 
perhaps  its  chief  merit  is  that  it  impresses  on  us  what  the  practising  English  lawyer  is  too  apt  to 
forget— that  English  law  really  is  a  body  of  principles.'— r^ft*  British  Review. 
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PALMBB^S  Company  Precedents  for  use  in  relation  to  Companies 

subject  to  the  Companies  Acts. 

PART  I.  COMPANY  FORMS9  arranged  as  follows :  Promoters,  Prospectuses,  Under- 
writing, Agreements,  Memoranda  and  Articles  of  Association,  Private  Companies, 
Employees'  Benefits,  Resolutions,  Notices,  Certificates,  Powers  of  Attorney,  Debentures 
and  Debenture  Stock,  Banking  and  Advance  Securities,  Petitions,  Writs,  Pleadings, 
Judgments  and  Orders,  Reconstruction,  Amalgamation,  Special  Acts.  With  Copious 
Notes,  and  an  Appendix  containing  Acts  and  Rules.  Seventh  Edition.  -By  Francis 
Beaufort  Palmss^  Esq.,  Barrister-at-Law,  assisted  by  the  Hon.  Charles  Macnaghten, 
Q.C.,  and  Arthur  John  CHimr,  Barrister-at-Law.    Cloth,  365.  1898. 

PART  II.  WiNDiNQ'UP  FORMS  AND  PRACTiCB,  arranged  as  foUows :  Compulsory 
Winding-up,  Voluntary  Winding-up,  Winding-up  under  Supervision,  Arrangements  and 
Compromises,  with  Copious  Notes,  and  an  Appendix  containing  Acts  and  Rules.  Eighth 
Edition.  By  Francis  Beaufort  Palmer,  assisted  by  Frank  Evans,  Esqrs.,  Barristers- 
at-Law.    Cloth,  399.    (Nearly  ready.")  1900. 

PART  III.  DBBBNTURBS  AND  DBBBNTVRB  STOCK,  including  Debentures,  Tr^st 
Deeds/'  Stock  Certificates,  Resolutions,  Prospectus,  Writs,  Pleadings,  Judgments, 
Orders,  Receiverships,  Notices,  Miscellaneous,  with  Copious  Notes.  Eighth  Edition. 
By  pRANas  Beaufort  Palmer,  Esq.,  Barristei^at*Law.    Cloth,  au.    (Nearly  ready.) 

'  In  company  drafting  it  ttandi  unrivaUed*— iL«v  fn^tut. 

*  These  vohimes  will  form  the  standard  authority  on  the  particolar  aspect  of  Company  Law  with  which  they  deaL 
...  It  is  not  often  that  the  drafuman  finds  that  Pa[lmer*s  Forms  do  not  contain  whift  he  requires,  whilst  the  Notes 
are  admitted  on  all  hands  to  contain  a  mine  of  information  on  the  details  of  Company  LM.m.'-I^am  JoumaL 

Just  Publismd.    Third  Edition,  Royal  8vo,  dolh,  40^. 

BROWNE  AND  THEOBALD' 8  LAW  OF  RAILWAY  COMPANIES.     Being 

a  Collection  of  the  Acts  and  Orders  relating  to  Railway  Companies  in  Great  Britain  and 
Ireland,  with  Notes  of  all  the  Cases  decided  thereon.  Third  Edition.  By  J.  H.  Balfour 
Browne,  Esq.,  Q.C.,  and  Frank  Balfour  Browne,  Esq..  Barrister-at-Law.  1899- 

*  Fractitionera  who  reqoiic  a  comprefaensire  treatise  on  railway  law  will  find  it  indtynsable.*--Z.<wp  Jiimmai, 

Just  Published.     Demy  8vo,  cloth,  io5. 

Williams'  Law  of  Account.     Being  a  Concise  Treatise  on  the  Right 

and  Liability  to  Account,  the  taking  of  Accounts,  and  Accountants'  charges.    By  Sydney  E. 

Williams,  Esq.,  Author  of  *  The  Law  relating  to  Legal  Representatives,'  &c.  1899. 

'This  is  a  well-arraoged  book  which  should  be  Tery  useful  to  reoeiven  and  accoontants  geaenUly,  as  well  as  to 

both  branches  of  tbef  legal  profession.*— Z.Mvy2MfnM/. 

Just  PuUished.    Demy  8vo,  doth,  7s.  6dL 

Heywood   and   Massey's  Lunacy  Practice.      By  Arthur 

Hkywood  and  Arnold  Massxy,  Esqrs.,  Solicitors.  1900. 

Just  Published.    Sixth  Edition,  Royal  lamo,  cloth,  7s.  M 
INNES'  La  W  of  Easements,  a  Digest  of  the  Law  of  Ea3ement8.  By  L.  C. 
Immes,  Esq.,  lately  one  of  the  J  udges  of  Her  Migesty's  High  Court  of  Judicature,  Madras;    1900. 
Just  Published.    Second  Edition,  Demy  8vo,  cloth,  las.  6d. 
JACKSON  AND   GOSSET'S  INVESTIGATION  OF  TITLE.     A  Practical 
Treatise  and  Alphabetical  Digest  of  the  Law  connected  with  the  Title  to  Land,  with  Prece- 
dents of  Requisitions.     By  W.  Howland  Jackson  and  Thorolo  Gossit,  Esqrs^  Barristers- 
at- Law.  2899> 

*The  new  edidoa  contains  the  following  additional  subjects,  namely,  boundaries,  compromise,  oorporatioii%  glebe 
lands,  parcels,  quit  rents  and  recitals,  andthe  changes  effected  by  the  Statute  Law  of  1899  are  noticed  in  their  proper 
place.  . . .  Messrs.  Jackson  and  Gosaet^s  book  Is  well  worth  hairing.*— Zow  TVusM. 

Just  Published.  Demy  8vo,  doth,  75.  6d, 
JACKSON  AND  GOSSET'S  PRECEDENTS  OF  PURCHASE  AND  MOBT" 
GAGE  DBEDS.   By  W.  Howland  Jackson  and  Thorolo  Gossxt,  Esqrs.,  Barristers-at-Law. 
*,*  Thia  forms  a  companion  volume  to  above. 

*  It  cannot  fail  to  be  very^uselMHo  busy  muctitipnera. *—Z^nv  TimM. 

Now  Neady,  Royal  8vo,  cloth,  90s. 

Brickdale  and  Sheldon's  Land  Transfer  Acts,  1875  and 

1897.     With  a  'Commentary  on  the  Sections  of  the  Acts,   and  Introductory  Chapters 

Explanatory  of  the  Acts,  and  the  Conveyancing  fVactice  thereunder;    also  the  Land 

Registry  Rules,  Forms,  and  Fee  Order,  Orders  in  Council  for  Compulsory  Registration,  ftc, 

together  with  Forms  of  Precedents  and  Model  Registers,  ScL    By  C.  Fortescuv  Bricxdalb, 

Esq.,  Barrister-at-Law,  Chief  Assistant  Registrar  at  the  Land  Registry,  and  W.  R.  Sheldon, 

Esq.,  Barrister-at-Law.  i899- 

'Contains  not  only  lengthy  and  Talttable  notes  and  annotations  on  the  Land  Transfer  Acts  and  Rales,  but  iJao 

full  and  separate  dissertauons  on  the  law,^>rooedureL  and  practice  tberenader.*— ilaw  TKm*t. 

Just  Publishea.    Third  Edition,  Demy  8vo,  cloth,  ais, 

CoRDERY's  Law  Relating  to  Solicitors.   With  an  Appendix  of 

Statutes  and  Rules,  and  Notes  on  Appointments  open  to  Solicitors,  and  the  Right  to 
Admission  to  the  Colonies ;  to  which  is  added  an  Appendix  of  Precedents.  By  A.  Cordert, 
Esq.,  Barrister-at-Law.  i899* 
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Forms,  and  International  Convention.  By  Harrt  Knox,  B.A.  Oxon.,  of  the  Inner 
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THE  LAND  Tax:  Its  Creation  and  Management.    With  Prac- 
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Company.     By  Archer  Martin,  Esq.,  Barrister-at-Law  (of  the  Canadian  Bar). 

%*  The  illustrations  include  portrait  of  Prince  Rupert  (to  whom  the  first  Charter  was 
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Assiniboia  Rivers  in  1836. 

Second  Edition.   Demy  8vo,  cloth,  las.  6d. 
FRASER'S  Law  of  Libel  and  Slander.     The  Principles  and  Prac- 
tice of  the  Law  of  Libel  and  Slander.    With  Suggestions  on  the  Conduct  of  a  Civil  Action, 
Forms  and  Precedents,  and  all  Statutes  bearing  on  the  subject    By  Hugh  Fraskr,  M.A  , 
LL.D.,  of  the  Inner  Temple  and  Northern  Circuit,  Barrister-at-Law. 
'  The  book  should  he  welcomed  by  the  busy  practitioner.*— iC^nv  TYmee. 

*  A  good  piece  of  work.*— /.ow  feumal, 

'A  practitioner's  book,  and  to  practitioners  ...  we  can  heartily  commend  iL*— JLow  Notes. 

Royal  8vo,  cloth,  95& 

Mortgages,    a  Concise  Treatise  on  Mortgages,  Pledges,  and  Liens.     By 

Waltxr  Ashburner,  MJV.,  of  Lincoln*s  Inn,  Barrister-at-Law,  late  Fellow  of  Merton 
College,  Oxford. 

*  A  short  treatise  on  the  law  of  Morteages  .  .  .  has  long  been  wanted  .  .  .  and  Mr.  Ashbamer*s  book  will  .  . . 
be  a  wdoome  addition  to  the  law3rer'8  library.  ...  A  highly  creditable  performance.'— Aaw  Times, 

Cheap  Edition,  Illustrated,  cloth  gilt,  los; 

The  Order  of  the  Coif.     By  Mr.  Serjeant  Pulling. 

'  Under  the  above  qnaint,  bat  appropriate  title,  Seneant  Palling  has  compiled  a  most  interesting  memoir  of  that 
grade  in  the  legal  profession  of  which  be  will  probably  prove  to  be  one  Of  the  last  snrvivors.  .  .  .  The  introdnctory 
chapter  and  that  which  follows  it  are  a  stndy  in  Bnglish  Constitntional  history .  .  .  The  illustrations,  eight  in  all, 
are  admirable.*— ^ii/«f»arM»f  Magamine. 

>In  one  volume,  Royal  Svo,  1180  pages,  495.,  cloth,  34J.  net. 
FOLKARD'S  Law  of  Slander  and  Libel  (Founded  upon  the  Treatise 
of  the  late  Thomas  Starkie,  Esq.,  Q.C.,)  including  the  Procedure,  Pleading  and  Evidence 
(Civil  and  Criminal)  ;  also  Contempts  of  Court,  Criminal  Informations,  &c.    Sixth  Edition. 
By  H.  C.  FoLKARD,  of  Lincoln's  Inn  and  the  Western  Circuit,-  Barrister-at-Law,  Recorder 
of  Bath. 
'  Whate\  er  has  been  decided  on  the  Law  of  Libel  will  be  (band  here.'— 5MrW40r«*  femmal 
'  A  work  of  the  highest  authority.  .  .  .  Has  been  the  leading  text-book  on  the  Law  of  Libel  for  the  last  seventy 
jears.'— Thb  Latb  Lord  Chibf  Justicb. 

*  One  of  the  best  practice  manuals  which  has  been  produced,  and  can  be  cordially  recommended  to  all  practltiooers 
in  county  couru  having  admiralty  jurisdiction.*— jyii]^ii|f  Gasette, 

Second  Edition,  including  Supplement,  with  Cases  to  Date,  1899.    Demy  8vo,  cloth,  97s.  6d 

Cash  Price,  aas. 

Darby  and  Bosanquet  on  the  Statutes  of  Limitations  in 

ENGLAND  AND  IRELAND.    Second  EdiUon.    By  F.  A.  Bopamquxt,  Q.C,  and  J.  R.  V. 

MARCHAirr,  Barrister-at*Law. 
'Twenty-six  years  have  elapsed  since  the  appearance  of  Darby  and  Bosanqnet*s  Treatise  on  the  Statutes  of 
Limitations.  During  this  period  that  work  has  held  the  field,  no  other  very  satisfactory  dissertation  on  the 
aabject  of  it  having  been  produced.  The  result  of  this  delay  in  the  prRparation  of  a  second  edition  has  been  to 
compel  the  practitioner  to  coiMult  special  handbooks  in  all  cases  in  whicn  the  law  since  1867  has  been  altered  by 
statute  or  by  decision.  And  in  the  interval  since  that  date  at  least  two  important  Acts  of  Parliament— the  Real 
Property  Limitation  Act  of  1874,  <>°d  the  Trustee  Act,  1888— and  a  mass  oi  judicial  opinion,  have  combined  to 
alter,  modify,  or  settle  many  pomts  relating  to  the  limitation  of  actions.  In  the  meantime  Mr.  Darby  has  died, 
and  Mr.  Marchant  has  become  the  colleague  of  Mr.  Bosanquet.  The  legal  profession  is  to  be  congratulated  upon 
the  possession  of  a  work,  which,  after  a  careful  examination  of  its  sutemenU  and  comments  upon  difficult  questions, 


appears  to  us  to  supply  a  long-felt  want— the  want  of  a  reliable  guide  to  a  very  hitricate  and  far  reachiag  branch 
of  Bn;(lish  iurisnrudence.    Tlie  plan  of  the  new  edition  folk>ws  substantially  that  of  its  predecessor,  but  we  are  not 
— — — d  that,  having  regard  to  the  causes  already  mentioned,  it  has  become  necesiary,  as  the  authors  r*-'^  — 
the  cBtire  book.*— Z««r  Qumrierly  Review, 

\*  The  Supplement  may  be  had  separately.     Limp  Cloth,  35.  6d, 

LHOMII  WILLIAM  CLOWES  A  SONS,  LiMiTD,  27  FiuT  Smn,  E.G. 


New  Ready ^  Part  I  {January  i  to  April  i),  price  51. 
Afmmal Subscription^  ip.;  postage,  is.  extra. 

Mews'  Quarterly  Dis:est  of  all  the  Reported  Decisions 
of  the  Superior  Courts, 

Including  a  selection  from  the  Irish,  with  nnmerous  Cross-Keferencesand  a  complete  Table  of  Cases. 
By  JOHN  MEWS,  Esq.,  Barrister-at-Uw. 
(Each  Part  will  incorporate  and  sapersede  the  prerions  one.) 
'  The  practice  of  the  law  withoat  Mews*  Annual  would  be  almost  an  iinpoMibiHty.*~Z.aw  Notes, 

Just  Published^  Demy  %oo,  cloth,  20s. 

The  Mas:istrates'  Annual  Practice,  1900. 

Being  a  Compendiam  of  the  Law  and  Practice  relating  to  matters  occupying  the  attention  of  Courts 
of  Summary  Jurisdiction,  with  an  Appendix  of  Statutes  and  Rules,  list  of  Punishments,  and 

Calendar  for  Magistrates. 
By  CHARLES  MILNER  ATKINSON,  Esq.,  Stipendiary  Magistrate  for  Leeds. 

'  Informatioii  is  afforded  in  the  readiest  manner  posnble  as  to  almost  every  conceivable  offence  with  which 
magistrates  are  cmnowered  to  deal ;  the  nature  of  the  offence,  the  jarisdictton  of  the  Court,  the  panishmcnt,  and 
the  possible  grounds  of  defence,  are  all  concisely  and  adequately  stated,  and  the  chapters  on  procedare  are 
evidently  the  work  of  no  prentice  haod.* — Sottcitore*  Jdmrmu, 

Just  Published,  Royal  itmo  (1900),  Cloth,  lOf.  6</. 

Wi^ram's  Justice's  Note-book. 

Containing  a  short  Account  of  the  Jurisdiction  and  Duties  of  Justices,  and  an  Epitome  of 

Criminal  Law.    Seventh  Edition. 

By  HENRY  WARBURTON,  Esq..  Author  of  <A  Selection  of  Leading  Cases  in  the 

Criminal  Uw,'  and  LEONARD  W.  KERSHAW,  Esq.,  Barristers-atUw. 

'  We  can  fully  cooinund  it,  and  not  only  to  justices,  but  also  to  the  advisers  of  both  fanmcbes  of  the  \itpl 
profession.*— T^Ar  FieUL 

Twelfth  Ration,  Demy  8tv  (1898),  Cloth,  ti  iis.6d. 

Roscoe's  Digest  of  the  L«aw  of  Evidence  in  Criminal 

Cases. 

TWELFTH  EDITION. 
By  A.  P.  PERCEVAL  KEEP,  Esq.,  of  the  Midland  Circuit,  Barrister-at-Law. 

*  To  the  criminal  lawyer  it  is  bis  inside,  philosopher  and  friend.  What  Rosooe  ssys  most  judges  will  accept 
without  question.  .  .  •  Every  addition  has  been  made  necessary  to  make  the  digest  efficient,  accurate,  and 
complete.^— JLtfw  TUmee, 

Just  Published,  Eighth  Edition,  Royal  %vo  (1900),  price  £1   los. 

Russell'sTreatise  on  tiie  Power  and  Duty  of  an  Arbitrator, 
and  tiie  Law  of  Submissions  and  Awards ; 

With  an  Appendix  of  Foms,  and  of  the  Statutes  relating  to  Arbitration. 

By  FRANCIS  RUSSELL. 

EIGHTH  EDITION 

By  EDWARD  POLLOCK,  Esq.,  an  OfRcial  Referee  of  the  Supreme  Court  of 

Judicature,  and  the  late  HERBERT  RUSSELL,  Esq.,  Barrister-at-Law. 

Sixth  Edition,  Demy  %vo  (1899),  Cloth,  20s. 

Steer's  Parish  Law. 

Being  a  Digest  of  the  Law  relating  to  the  Civil  and  Ecclesiastical  GoTeminent  of  Parishes  and  the 

Relief  of  the  Poor.    Sixth  Edition. 

By  W.  H.  MACNAMARA,  Esq.,  Assistant  Master  of  the  Supreme  Court, 

Registrar  of  the  Court  constituted  under  the  Benefices  Act,  1898. 

*  A  moat  useful  book  of  reference  on  all  matted  connected  with  the  pariah,  both  civil  and  eocleaiastical.*— £aw 
/ourtuU, 

n 

5TBVENS  &  50NS,  LIMITBD.  1 19  &  120  CHANCERY  LANE.  LONDON. 
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NOTES. 

IN  The  Paqueie  Habana^  The  Lola  (1899)  175  U.  S.  677,  the  opinion 
of  the  majority  of  the  Supreme  Court  of  the  United  States,  de- 
livered by  Mr.  Justice  Gray,  lays  it  down  as  a  rule  of  international 
law,  settled  by  the  general  consent  of  the  civilized  nations  of  the 
world,  '  that  coast  fishing  vessels,  with  their  implements  and  sup- 
plies, cargoes  and. crews,  unarmed,  and  honestly  pursuing  their 
peaceful  calling  of  catching  and  bringing  in  fresh  fish,  are  exempt 
from  capture  as  prize  of  war/  Chief  Justice  Fuller  and  Justices 
Harlan  and  McEenna  dissented,  partly  on  the  ground  that  what- 
ever general  usage  exists  is  matter  of  gi*ace  and  not  of  right,  partly 
because  they  considered  that  the  vessels  in  question  were  engaged 
not  in  ordinary  coast  fishing  but  in  wholesale  fish  trade,  and  were 
therefore  not  entitled  to  the  benefit  of  the  usage.  In  the  face  of 
the  talk  sometimes  heard  even  in  high  political  places  about  the 
law  of  nations  being  no  true  law^  it  is  well  to  have  the  sound 
principle  reaflBrmed  by  Gray  J.  in  words  from  which  probably 
no  member  of  the  Court  would  dissent : — *  International  law  is 
part  of  our  law,  and  must  be  ascertained  and  administered  by  the 
courts  of  justice  of  appropriate  jurisdiction,  as  often  as  questions  of 
right  depending  upon  it  are  duly  presented  for.  their  determination. 
For  this  purpose,  where  there  is  no  treaty,  and  no  controlling 
executive  or  legislative  act  or  judicial  decision^  resort  must  be  had 
to  the  customs  and  usages  of  civilized  nations ;  and,  as  evidence  of 
these,  to  the'  works  of  jurists  and  commentators  .  •  .  not  for  the 
speculations  of  their  authors  concerning  what  the  law  ought  to  be, 
but  for  trustworthy  evidence  of  what  the  law  really  is/  Whether 
conventional  or  customary  in  the  particular  case,  international  law 
is  true  law  to  be  administered  by  regular  legal  and  judicial  methods, 

H  and  W,  both  French  citizens  domiciled  in  France,  intermarry 
at  Paris  in  1854.  The  marriage  takes  place  without  any  marriage 
contract  or  settlement,  and  is  under  French  law  subject  to  the  rSgime 

VOL.  XVI.  I 


104  The  Law  Quarterly  Review,  [No.  LXII. 

de  la  cammunaute.  Some  years  later  H,  and  W  his  wife,  settle  and 
become  domioiled  in  England,  and  also  become  naturalized  British 
subjects.  At  the  time  of  their  settlement  in  England  they  are  in 
poverty.  Whilst  they  are  in  England  H  makes  a  large  fortune  in 
trade.  In  1 895  he  executes  a  will  in  the  English  form  disposing  of  the 
whole  of  his  property,  which  consists  both  of  realty  and  of  person- 
alty. The  succession  to  //*s  movable  property  is,  however,  governed 
by  the  law  of  France,  i.  e.  by  the  law  of  the  matrimonial  domicil,  and 
not  by  the  law  of  England,  so  far  as  concerns  the  wife's  rights.  This 
is  the  legal  eflfect  of  de  NicoU  v.  Curlier  [1900]  A.  C.  21,69  L.  J.Ch.  109, 
wherein  the  House  of  Lords  reversed  the  decision  of  the  Court  of 
Appeal  [1H98]  2  Ch.  60,  and  restored  the  decision  of  Kekewich  J. 
[1898]  I  Ch.  403.  The  practical  result  is  that  ^has  established  her 
title  under  French  law  to  half  ^s  movable  property. 


To  a  student  of  private  international  law  ie  Nicoh  v.  Curlier  is 
a  case  of  first-rate  importance,  and  suggests  several  reflections. 

[.  A  question  which  has  hitherto  been  left  open  for  discussion 
(see  Westlake,  Private  International  Law,  3rd  ed.,  p.  68 ;  Dicey, 
Conflict  of  Laws,  p.  650),  namely  whether  the  law  of  the  matri- 
monial domicil  governs  the  rights  of  a  husband  and  wife  to  mov- 
ables acquired  after  a  change  of  domicil,  has  now  been  definitely 
decided  by  the  House  of  Lords  in  the  affirmative.  Their  Lordships 
have  in  this  matter  followed  the  view  of  continental  authorities, 
and  especially  Savigny,  as  represented  among  English  writers  by 
Mr.  Westlake,  and  have  declined  to  follow  a  line  of  American 
authorities  which  probably  were  guided  and  were  certainly  sup- 
ported by  Story  (Conflict  of  Laws,  s.  187). 

2.  The  principle  adopted  by  the  House  of  Lords  is  in  itself  sound. 

3.  In  order  to  arrive  at  a  sound  result,  their  Lordships  have 
distinguished  from  the  case  of  de  NicoU  v.  Curlier  the  case  of  La^hley 
V.  Eog^  4  Faton  581,  though  the  Court  of  Appeal  thought  that  the 
two  cases  were  indistinguishable,  and  that  the  principle  of  Ltukley 
V.  Hog^  expounded  in  a  lengthy  judgment  by  Lord  Eldon,  was  fatal 
to  the  claim  of  the  appellant  in  de  NicoU  v.  Curlier.  A  student  of 
legal  history  may  be  allowed  to  doubt  whether  the  subtle  distinc- 
tion drawn  by  their  L^dships  would  have  commanded  the 
acquiescence  of  Lord  Eldon. 

4.  The  judgment  of  the  House  of  Lords  apparently  rests  on  the 
principle  that  when  persons  domiciled  in  France  marry  under  the 
rSgime  de  la  cotnmunauUy  they  in  effect  enter  into  a  contract  which 
binds  the  subsequently  acquired  property  of  the  husband  and  wife, 
and  is  not  affected  by  their  change  of  domicil.  But  this  principle, 
if  logically  carried   out,  applies  to  immovable,  no  less  than   to 
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movable  property,  whence  the  further  consequence  would  appear  to 
ensue  that  the  marriage  of  persons  domiciled  in  France,  or  even  it 
may  be  the  marriage  of  an  Englishwoman  domiciled  in  England  to 
a  Frenchman  domiciled  in  France,  affects  the  rights  of  each  of  the 
spouses  in  regard  to  real  property  in  England.  K  this  be  so  the 
firmly-established  piinciple  that  rights  to  English  land  are  governed 
wholly  by  the  lew  ntu9^  i.  e.  by  the  ordinary  law  of  England,  though 
in  theory  perhaps  left  untouched,  is  in  effect  modified  by  the  deci- 
sion of  the  House  of  Lords  in  de  Nicoh  v.  Curlier.  The  marriage 
would,  on  this  view,  operate  as  a  covenant  to  settle  the  land,  or  its 
proceeds,  in  accordance  with  what  may  be  called  the  French 
statutory  settlement.    

South  African  Breweries  Lint.  v.  King  was  treated  by  the  Court  of 
Appeal  [1900]  I  Ch.  273,  69  L.  J.  Ch.  171,  as  a  very  plain  case,  as 
indeed  it  was  when  disengaged  from  gratuitous  and  irrelevant  com- 
plications. The  question  suggested  in  our  comment  on  the  decision 
now  afibnoiied  (L.  Q.  R.  xv.  341)  will  have  to  wait  for  a  more 
adequate  opportunity  of  judicial  consideration. 


How  subtle  may  be  the  distinctions  on  which  a  taxpayer's 
liability  may  depend  will  be  further  seen  by  any  one  who  studies  the 
Equitable  Life  Assurance  Society  of  the  United  States  v.  Bishop  [1900] 
I  Q.  B.  177,  69  L.  J.  Q.  B.  252,  C.  A.,  together  with  Last  v.  London 
Assurance  Corporation  (1885)  10  App.  Cas.  438,  and  the  New  York  Life 
Insurance  Co.  v.  Styles  (1889)  14  App.  Cas.  381. 

In  these  cases  the  *  simple  '  question,  as  the  plain  man  of  common 
sense  would  put  it,  which  calls  for  decision  is  whether  the  surplus 
returned  or  credited  by  an  insurance  society  to  policy  holders  does 
or  does  not  constitute  annual  profits  or  gains,  and  therefore  is  or  is 
not  assessable  to  income  tax. 

To  put  the  matter  broadly,  Last  v.  London  Assurance  Corporation 
[1895]  ID  App.  Cas.  438,  appears  to  decide  that  such  a  bonus  does  con- 
stitute annual  profits  or  gains,  and  is  therefore  liable  to  income  tax. 

The  New  York  Life  Insurance  Co.  v.  Styles  appears  to  decide  that 
such  a  surplus  does  not  constitute  annual  profits  or  gains,  and  is 
not  liable  to  income  tax,  whilst  in  the  Equitable  Life  Assurance  Society 
of  the  United  States  v.  Bishop^  the  Court  of*  Appeal  follow  Last  v. 
London  Assurance  Corporation. 

Now  the  point  to  be  decided  is,  in  fact,  as  a  question  whether  of 
economics  or  of  law,  in  reality  a  difficult  one,  and  it  would  be  rash 
to  maintain  that  in  the  two  cases  which  have  come  before  the  House 
of  Lords  there  were  not  differences  which  justified  their  Lordships 
in  deciding  in  1885  that  the  surplus  returned  to  policy  holders  was, 
and  in  1889  that  it  was  not,  chargeable  with  income  tax,  and  there 
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is  still  leas  reason  to  question  that  the  Court  of  Appeal  have  rightly 
thought  that  in  the  case  befoi*e  them  they  were  bound  to  follow  the 
earlier  judgment  of  the  House  of  Lords. 

What  we  do  insist  upon  is,  that  the  distinctions  drawn  by  the 
House  of  Lords  were  extremely  fine,  so  fine  indeed  that  they  could 
not  be  recognized  either  by  Lord  Halsbury  or  by  Lord  Fitzgerald. 
Were  it  indeed  permissible  to  question  the  legal  infallibility  of  the 
final  Court  of  Appeal,  a  critic  might  be  inclined  to  agree  with  Lord 
Bramwell  that  their  Lordships  made  a  mistake  when  they  gave 
judgment  in  Ltut  v.  London  Assurance  Corporation^  and  to  add  that, 
under  Lord  Bramwell's  influence  in  the  New  York  Life  Insurance  Co. 
V.  Styles^  they  corrected  by  a  desperate  effort  of  logical  agility  an 
error  of  which  they  could  not  admit  the  existence.  Some  lawyers 
continue  to  regret  that  the  House  of  Lords  has  bound  itself  by  the 
dogma  of  its  own  infallibility,  which  appears  to  have  been  first 
enunciated  by  Lord  Campbell  in  the  year  1852. 


A^B  servant  wrongfully  sells  goods  of  ^i's  to  X,  who  purchases 
them  with  the  knowledge  that  the  servant  is  dealing  with  the  goods 
improperly.  The  servant  pays  the  money  received,  amounting 
to  about  £1,500,  into  his  account  at  a  bank.  A  brings  an  action 
against  the  servant  and  claims  damages  for  conversion  or,  in  the 
alternative,  for  money  had  and  received.  Ultimately  the  action  is 
compromised  on  the  terms  of  the  servant  paying  £1,125  ^  ^  ^ 
settlement  of  all  claims  against  the  servant  without  prejudice  to 
any  claim  of  il*s  against  X,  Before  the  settlement  with  the  servant 
A  begins  an  action  against  X  for  conversion  of  the  goods.  The 
defence  is  raised  that  by  the  proceedings  in  the  former  action 
against  the  servant,  A  has  affirmed  the  sale  and  has  waived  the  tort, 
and  that  therefoi*e  the  action  against  X  is  not  maintainable.  It  is 
held  by  the  Court  of  Appeal  that  the  tort  has  not  been  waived, 
and  that  an  action  lies  against  X. 

This  is  the  effect  of  Rice  v.  Beed  [1900]  i  Q.  B.  54,  69  L  J.  Q.B. 
33,  C.  A.  The  practical  result  is  satisfactory,  but  some  minds 
may  feel  rather  more  difficulty  than  seems  to  have  been  felt  by  the 
Court  of  Appeal  in  arriving  logically  at  a  conclusion  which  in  the 
particular  instance  was  substantially  just.  Yaughan  Williams  L.J. 
points  out  that  if  in  the  action  against  the  servant  £1,125  ^^  ^^^^ 
recovered  under  a  judgment  of  the  Court,  either  as  damages  for 
conversion  or  as  money  had  and  received^  it  would  have  been 
impossible  to  maintain  any  action  against  X  But  in  point  of 
reason  it  would  appear  to  make  very  little  difference  whether  the 
servant  pays  the  £1,125  rather  than  have  the  action  proceed  to 
judgment,  or  on  the  judgment  being  signed,  pays  the  £1,125  rather 
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than  have  his  goods  seized  in  execution.  In  either  case  A  does  in 
reality,  if  not  technically,  recover  £1,125  from  the  servant  on  the 
ground  of  his  having  converted  A^^  goods.  It  may  be  uni*easonable 
that  such  recovery  should  be  in  any  case  a  conclusive  answer  to  an 
action  against  X,  but  if  it  be  allowed  to  be  a  defence  at  all,  there 
is  something  singularly  technical  rather  than  reasonable  in  the  idea 
that  the  effect  of  payment  by  the  servant  as  regards  the  liability  of 
X  depends  upon  the  inquiry  whether  the  payment  was  made  just 
before  or  just  after  the  recovery  of  judgment  against  the  servant. 

[This  case  is  independently  discussed  by  Mr.  W.  H.  GriflSth  in 
the  body  of  this  number.] 

P  employs  his  agent  A  to  purchase  land  for  him.  JT,  a  landowner, 
promises  A  that  if  A  can  obtain  a  purchaser  of  his  land  for  him, 
he  wiU  pay  him  a  commission  of  ten  per  cent,  on  the  price  paid. 
A  induces  his  principal  P  to  purchase  7"s  land.  When  the  bargain 
was  made  between  T  and  A,  T  did  not  know  that  A  was  acting 
as  an  agent  for  P,  but  before  the  contract  between  P  and  T  is 
completed,  T  does  know  that  A  is  acting  as  P's  agent.  He  does  not 
disclose  to  P  the  arrangement  as  to  the  payment  of  commission, 
nor  is  it  in  fact  disclosed  U)  Phy  A.  Under  the  bargain  between 
T  and  A  the  commission  amounts  to  £2,500.  By  a  subsequent  and 
private  agreement  between  T  and  A  it  is  reduced  to  £2,000.  P,  A% 
principal  or  employer,  has  a  right  to  treat  the  whole  £2,500  due 
to  A  under  the  original  arrangement  as  in  effect  his  money  or,  in 
other  words,  as  a  bribe  paid  to  P's  agent  or  servant  at  P's  expense, 
and  can  recover  it  from  the  agent  ^  if  it  has  been  paid  to  him, 
or  from  the  seller  of  the  land,  T,  if  it  has  not  been  paid  to  the  agent. 
This  is  the  effect  of  Grant  v.  The  Gold^  SfC,  Exploration  Syndicate,  Ltd. 
[1900]  I  Q.  B.  233,  69  L.  J.  Q.  B.  150,  C.  A.  The  judgments  in  the 
Court  of  Appeal  appear  to  imply,  if  they  do  not.  positively  lay 
down,  that  if  the  whole  price  paid  for  the  land,  as  increased  by  the 
commission,  had  been  paid  to  the  landowner  7,  who  had  on  his  part 
paid  the  commission  to  P's  agent  A,  P  might  have  recovered  the 
amount  of  the  commission  either  from  T  the  seller  or  A  the  agent. 

This  case  deserves  the  most  careful  attention  both  of  the  public 
generally  who  have  been  interested  in  Sir  Edward  Fry's  and  Lord 
Russell  of  Eillowen's  efforts  to  put  an  end  to  secret  commissions 
paid  to  agents,  and  of  all  men  of  business  who,  whether  as  directors, 
promoters  of  companies,  or  under  any  other  name,  act  as  agents 
for  others.  It  iUustrates  several  points  on  which  it  is  hardly 
possible  to  insist  too  often. 

I.  The  morality  of  the  law,  as  regards  the  duties  of  agents,  is  abso- 
lutely sound,  and  rises  far  above  the  morality  of  the  business  world. 
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2.  An  agent's  seeing  no  harm  in  what  he  is  doing  is  no  defence 
for  acts  which  are  in  fact  unfair  to  his  employer.  Dishonesty  does 
not  change  its  character  because  it  is  sanctioned  by  custom. 

3.  The  whole  evil  of  commissions  lies  in  their  secrecy. 

It  will  be  observed  that  all  the  Lords  Justices  were  of  opinion^ 
though  they  were  not  called  on  to  decide,  that  an  action  for  deceit 
will  lie  for  active  concealment  of  a  fraudulent  commission  trans- 
action such  as  took  place  in  the  present  case. 


By  English  law  damages  are  the  normal  redress  for  breach  of 
contract ;  specific  performance  an  extraordinary  remedy  only  to  be 
had  in  Equity.  This  rule,  now  part  of  the  very  constitution  of 
every  English  lawyer,  has  warped  our  legal  conceptions.  Specific 
performance  may  not  always  be  practicable,  because  the  Court 
cannot  make  prima  donnas  sing  or  dance,  or  quarrelsome  partners 
work  in  harmony  ;  it  would  only  stultify  itself  if  it  tried  to  do  so, 
but  this  does  not  alter  the  fact  that  specific  performance  is  the 
natural,  the  ideal  remedy.  Damages  are  a  solatium  to  a  man  for 
not  getting  what  he  wanted,  but  a  solatium  is  something  quite 
different  from  giving  him  the  thing  itself  for  which  he  bargained. 
Hope  V.  Waller  ([1900]  i  Ch.  257,  69  L.  J.  Ch.  166,  C.  A.)  is  illus- 
trative incidentally  of  the  attitude  which  English  Courts  take  up 
towards  specific  performance  as  something  abnormal  and  of '  extra- 
ordinary jurisdiction.'  The  case  was  one  of  very  great  nicety. 
The  contract  for  sale  was  good  ;  there  was  no  case  for  rescission ; 
the  sole  point  was  whether  it  was  one  for  the  Court  specifically  to 
enforce.  The  vendors  were  clear  of  offence ;  they  were  ignorant 
that  their  tenant  had  been  surreptitiously  using  the  premises  as 
a  brothel  in  violation  of  the  covenant  against  such  user.  The 
purchaser  was  equally  ignorant  that  the  '  eligible  investment '  had 
been  so  discredited.  So  far  the  balance  of  justice,  or  judicial  dis- 
cretion, was  even.  What  turned  the  scale  in  the  estimation  of  the 
Court  of  Appeal  was  that  to  decree  specific  performance  might 
expose  the  purchaser  not  only  to  the  stigma  of  being  a  brothel 
proprietor,  but  to  a  prosecution  under  the  Criminal  Law  Amend- 
ment Act,  1885.  The  law  does  not  force  a  man  to  buy  a  lawsuit, 
still  less  a  prosecutiom.  This  was  a  good  point  forensically,  but 
there  was  not  much  substance  in  it,  seeing  that  the  purchaser  had 
the  power  of  getting  rid  of  the  obnoxious  tenant  at  once — that  in 
fact  the  nuisance  had  already  come  to  an  end*.  Would  the  argu- 
ment have  prevailed  but  for  that  engrained  idea  which  regards 
specific  performance  as  the  exceptional  and  not  the  normal  mode 
of  enforcing  contracts  ? 
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A  stamp  duty  case  does  not  promise  to  raise  curious  questions  of 
l^al  theory ;  but  Mutter  8f  Co '9  Margarifie,  Lim.  v.  Inland  Revenue 
Commis9ioner9  [1900]  i  Q.  B.  310,  69  L.  J.  Q.  B.  291,  C.  A.,  shows 
that  it  can  do  so. 

What,  for  example,  is  a  contract  made  in  the  United  Kingdom  ? 

The  answer  is  that,  as  far  at  any  rate  as  the  Stamp  Act,  1891, 
B.  59^  sub-s.  (i),  is  concerned,  a  contract  is  made  in  the  country  where 
the  signature  of  the  last  necessary  party  to  it  is  affixed. 

What,  again,  is  the  locality  of  such  a  very  intangible  kind  of 
thing  as  the  goodwill  of  a  business  ? 

The  Court  of  Appeal  reply  that  where  the  goodwill  of  a  business 
is  sold,  for  a  lump  sum,  together  with  the  premises  where  the 
business  is  carried  on,  the  goodwill  is  prima  facie  annexed  to  the 
premises ;  and  that,  if  the  premises  are  situate  out  of  the  United 
Kingdom,  the  goodwill  is  to  be  treated  as  property  locaUy  situate 
out  of  the  United  Kingdom  within  the  meaning  of  the  enactment 
in  question,  and  therefore  the  contract  for  its  sale  is  not  liable  to 
stamp  duty. 

We  are  not  disposed  to  quarrel  with  either  of  these  answers,  but 
they  suggest  two  observations.  The  first  is  that  there  is  some 
difficulty  in  distinguishing  satisfactorily  between  this  case  and  the 
JFesl  London  Syndicate  Ca#tf  [1898]  %  Q.  B.  507, 67  L.  J.  Q.  B.  956,  C.  A., 
in  which  the  Court  held  that  goodwill  was  not  locally  attached  to  the 
premises  where  the  business  was  carried  on ;  the  second  is  that  as 
a  matter  of  policy  it  is  dubious  whether  liability  to  taxation  ought 
to  be  made  to  turn  upon  distinctions  which,  even  though  they  be 
rightly  drawn,  are  too  subtle  for  popular  apprehension.  With 
regard  to  the  first  of  these  points,  it  may  be  suggested  that  precise 
locality,  such  as  the  difierence  between  one  street  and  another  in 
London,  may  well  be  immaterial  even  where  the  difierence  of  being 
in  or  out  of  the  United  Kingdom  would  be  material.  The  circum- 
stances of  the  business  must  of  course  be  regarded  in  each  case. 


The  Attorney-General  v.  London  8f  North^Westem  Railway  Co.  [1900] 
1  Q.  B.  78,  69  L.  J.  Q.  B.  26,  C.  A.,  exemplifies  the  well-established 
principle  that  a  public  body  such  as  a  railway  company  which  acts 
under  statutory  powers  can  under  no  circumstances  lawfully 
infringe  any  term  introduced  into  the  Act  of  Parliament  under 
which  it  exists,  in  the  interest  of  the  public,  and  that  such  infringe- 
ment may  be  restrained  by  means  of  an  information,  even  though 
no  injury  may  have  actually  resulted  to  the  public  from  the  infringe- 
ment. Hence  in  the  particular  case  the  London  and  North*  Western 
Bailway  Company  has  been  restrained  from  passing  over  a  level 
crossing  at  a  greater  speed  than  is  allowed  by  Act  of  Parliament, 
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although  no  proof  was  given  that  any  one  had  been  actually 
damaged  thereby.  No  doubt  in  the  particular  instance  and  in 
others  like  it  the  restriction  may  be  inconvenient,  and  this  is 
a  very  good  reason  why  legislators  should  not  hamper  the  action 
either  of  individuals  or  of  corporations  by  undue  restraints,  and 
why  any  restriction  proved  to  be  noxious  or  useless  should  be 
removed.  But  the  principle  that  corporations  acting  under  statu- 
tory authority  are  bound  at  all  costs  to  obey  the  statute  under 
which  they  exist  is  of  supreme  importance  and  ought  to  be  rigidly 
enforced.  A  dispensing  power  would  be  even  less  tolerable  in  the 
hands  of  railway  companies  than  in  the  hands  of  the  Crown. 

At  last  the  much  vexed  '  waiver  clause '  has  come  before  the 
Court,  and,  happily,  before  the  Judge  of  all  others  most  competent 
to  deal  with  the  matter — the  Master  of  the  Rolls.  The  result 
is  a  decision  qualified  in  a  sense,  but  as  a  whole  most  damaging 
to  the  credit  of  the  clause.  There  may  be — the  Court  admitted — 
a  legitimate  use  of  the  clause,  where  honestly  minded  directors 
desii-e  to  protect  themselves  against  the  indefinite  liability  attaching 
under  s.  38  to  non-disclosure  even  of  immaterial  contracts^  but  this 
bon&  fide  uncertainty  is  not,  as  the  initiated  well  know,  the  purpose 
for  which  the  clause  is  employed.  It  is  employed,  as  it  was  in 
Greenwood  v.  Leather  Shod  Wheel  Co.  [1900]  i  Ch.  420,  69  L.  J. 
Ch.  131,  C.  A.^  deliberately  to  keep  a  contract  out  of  the  ken  of  the 
shareholders,  because  the  promoters  or  directors  dai*e  not  disclose  it. 
For  this  purpose  the  clause  is  now  worthless,  and  worse  than  worth- 
less, because  as  Lindley  M.  R.  remarked :  '  the  introduction  into  the 
prospectus  of  a  tricky  waiver  clause,  instead  of  preventing  the 
prospectus  from  being  deemed  fraudulent,  affords  an  additional 
reason  for  holding  it  to  be  so  in  fact.'  What  renders  the  waiver 
clause  even  more  hopeless  as  a  fraud  protector  is  that  promoters 
who  wish  to  rely  on  such  waiver  must  show  that  the  shareholders' 
attention  was  called  to  the  facts,  which  is  of  course  the  very  thing 
the  inserters  of  the  clause  are  anxious  to  avoid.  All  which  goes 
to  show  that  honesty  is  really  the  best  policy. 

Not  one  per  cent,  of  intending  shareholdei*s,  as  Byrne  J.  lately 
remai'ked,  read  the  company's  articles.  Promoters  are  perfectly 
aware  of  this  fact  and  they  spin  their  web  accordingly,  that  is, 
they  too  often  introduce  into  the  articles  very  improper  clauses, 
hoping  they  will  escape  observation  in  the  crowd — clauses  which 
sometimes  purport  to  protect  the  promoters  and  directors  from 
liability  for  any  fraud  or  misconduct  on  their  part-.  Even  if  the 
clauses  are  not  as  unscrupulous  as  this,  they  very  likely  infringe 
sonic  statutory  or  common  law  right  of  the  shareholder.     Sooner  or 
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later,  however,  they  come  to  light,  and  when  he  complains  he  is 
told  that  he  has  tied  his  hands  and  can  get  no  redress ;  and  probably 
hardly  any  shareholders  a  year  or  two  ago  would  have  tried  to  do 
80 — that  is,  ventured  to  challenge  the  validity  of  such  articles. 
There  were  the  decisions  to  be  faced,  which  say  that  a  shareholder 
must  be  taken  to  have  read  the  articles  and  to  have  understood 
them  properly,  and  there  was  the  section  of  the  Companies  Act 
(b.  1 6)  to  be  reckoned  with,  which  declares  that  the  shareholder  is  to 
be  bound  as  if  he  had  covenanted  under  seal.  But  of  late,  at  the 
instance  of  some  courageous  shareholders,  the  Courts  have  been 
bestowing  a  much  more  vigilant  scrutiny  on  articles.  In  In  re 
Peveril  Gold  Mines  ([1898]  i  Ch.  laa)  the  Court  disallowed  an 
article  derogating  from  the  shareholders'  statutory  right  to  present 
a  winding-up  petition;  in  In  re  Baring  Gould  Syndicate  ([1899] 
a  Ch.  80,  68  L.  J,  Ch.  429,  C.  A.)  again  the  Court  disallowed  an 
article  which  purported  to  take  away  the  right  of  a  dissentient 
shareholder  on  a  reconstruction,  to  have  his  interest  assessed  by 
arbitration  under  s.  161  of  the  Companies  Act  and  substitute  for 
it  the  price  which  the  shares  he  might  have  had  should  have 
realized  in  the  hands  of  the  liquidator.  Now  in  Paine  v.  Cork  Co. 
[1900]  I  Ch.  309,  69  L.J.  Ch.  156,  the  Court  has  been  defeating 
a  similar  attempt  to  that  in  In  re  Baring  Gould  to  evade  the 
statutory  safeguards  imposed  on  a  reconstruction,  by  giving  power 
to  the  liquidator  under  a  voluntary  winding  up  to  sell  the  business 
and  assets  of  the  company  on  terms  different  to  those  exacted  by 
sections  161,  162  of  the  Companies  Act,  1862,  and,  need  it  be  said, 
not  affording  the  same  protection  to  the  dissentient  shareholders. 
These  decisions  are  doubtless  helping  to  educate  the  shareholder. 


X,  living  at  ShefBeld,  applies  for  shares  in  a  company  whose 
offices  are  in  London.  On  the  afternoon  of  October  26  a  letter  of 
allotment  is  made  out.  About  7  a.m.  on  October  27  it  is  taken  to 
the  London  General  Post  Office,  and  given  to  a  postman  outside 
the  Office,  who  does  not  in  fact  then  post  it,  and  has  not  authority 
to  receive  letters  to  be  posted.  It  is  apparently  posted  at  about 
1 1  a.m.  on  October  27  and  reaches  X  the  same  day  at  7.30  p.m. 
Meanwhile  Z,  on  the  evening  of  October  26^  posts  a  letter  at  Sheffield 
withdrawing  his  application.  This  withdrawal  was  received  by 
the  company  on  October  27  at  about  8.30  a.m.  The  letter  of  with- 
drawal being  received  by  the  company  before  the  allotment,  i.  e. 
the  letter  of  acceptance,  is  posted^  there  is  no  contract  between  X 
and  the  company. 

This  is  the  effect  of  //*  re  London  8f  Northern  Bank  [1900]  i  Ch. 
220,  69  L.  J.  Ch.  24.     The  Court  has  applied  with  the  utmost 
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strictness,  and,  as  it  appears,  con-ectly,  the  rule  that  a  contract  to 
be  made  through  the  post  is  not  completed  until  the  final  letter  of 
acceptance  is  posted.  X,  it  may  be  added,  was  in  the  particular 
instance  fortunate.  If  the  letter  of  acceptance  had  been  posted  at 
7  a.m.  on  the  27th,  the  contract  would  haye  been  complete,  and  he 
would  have  been  bound  thereby. 

The  case  raises,  but  does  not  decide,  the  curious  inquiry,  whether 
a  letter  is  received  by  the  person  to  whom  it  is  sent  at  the  moment 
when  the  postman  leaves  it  at  his  house,  or  at  the  moment  when 
he  in  fact  reads  it,  or  at  the  moment  when  in  the  ordinary  course 
of  things  he  might  be  expected  to  read  it?  This  casuistry  of  the 
Post  OflSce  had  better  be  left  for  the  decision  of  the  Court  when 
some  case  requires  its  solution. 

The  incidence  of  liability  for  repairs  of  leasehold  property- 
dilapidations  to  put  it  shortly — is  at  all  times  a  matter  which  in 
Bacon's  phrase  comes  home  to  men's  ^  business  and  bosoms,*  and 
In  re  Parry  and  Hopkins  Arbitration  ([1900]  i  Ch.  160,  69  L.J. 
Ch.  190)  possesses  a  special  interest,  because  the  situation  there  is 
one  likely  to  recur.  In  that  case  leasehold  property  held  under 
a  repairing  lease  was  given  by  will  to  A  for  life,  with  remainder  to 
B.  A  dies  leaving  the  premises  in  a  dilapidated  state.  Has  B  any 
claim  against  A*^  estate  in  respect  of  the  neglect  to  repair  ?  North  J. 
has  decided  that  he  has  not,  and  he  founds  his  decision  on  the 
authority  of  In  re  Cartwrigkt,  Avis  v.  Netoman  (41  Ch.  D.  532). 
There  a  legal  tenant  for  life  of  freehold  land  died  leaving  the  build- 
ings upon  the  land  in  a  dilapidated  condition,  and  in  the  administra- 
tion of  the  tenant  for  life's  estate  it  was  held  that  the  remainder- 
man could  not  claim  compensation  from  her  estat'C  by  way  of 
damages  for  permissive  waste:  but  here  there  was  absent  the 
material  element,  which  was  present  in  In  re  Parry ^  an  express  duty 
to  repair.  In  such  a  case  the  tenant  for  life,  as  In  re  Betty  [1899] 
I  Ch.  821,  68  L.  J.  Ch.  435  shows,  takes  the  property  with  the 
burdens  imposed,  and  his  estate  is  liable  at  the  suit  of  the  trustees 
of  the  settlement.  If  so,  why  not  at  the  suit  of  the  remainderman  1 
As  Lord  Coke  says,  *  He  that  suflFereth  a  house  to  decay,  which  he 
ought  to  repair,  doth  the  waste.* 

Courts  of  equity  discover  no  disposition  to  relax  their  strictness  in 
the  matter  of  iiTcvocable  gifts  to  persons  in  a  confidential  relation 
to  the  donor,  as  Powell  v.  Powell  [1900]  i  Ch.  164,  69  L.  J.  Ch.  164, 
shows.  The  doctrine  of  English  law  in  these  cases  is  based  not  on 
any  actual  exercise  of  undue  influence  by  the  parent,  guardian, 
spiritual  adviser,  &c.,  as  the  case  may  be,  but  on  the  presumption, 
founded  on  experience,  of  the  risks  of  undue  influence  arising  from 


April,  1900.  ]  Notes.  1 1 3 

the  confidential  relation.  It  is  open  to  the  donee  to  show  that  in 
the  particular  case  the  influence  was  not  abused  in  his  own  interest, 
that  the  gift  was  freely  made  and  fairly  made,  but  the  onus  rests  on 
him  to  do  so,  and  for  this  purpose  the  law,  recognizing  the  subtle 
atmosphere  of  influence  which  surrounds  the  confidential  relation, 
has  wisely  established  certain  definite  tests.  One  is  that  the  donor 
was  completely  emancipated  from  the  influence  of  the  donee,  but 
this  is  seldom  relied  on.  The  other  is  to  show  that  the  donor  had 
an  antidote  to  such  influence  in  the  shape  of  independent  profes- 
sional advice.  Powell  v.  Powell  is  valuable  as  bringing  into  relief 
several  points  not  always  sufliciently  realized.  In  the  first  place 
the  solicitor  is  not  an  independent  adviser  if  he  is  acting  for  both 
donor  and  donee.  He  cannot  be,  for  he  has  then  a  divided,  where 
he  ought  to  have  an  undivided  duty.  In  the  next  place  his  duty 
is  not  confined  to  satisfying  himself  that  the  donor  understands  the 
particular  transaction  and  wishes  to  carry  it  out.  He  must  also 
satisfy  himself  that  the  gift  is  a  right  and  proper  one  for  the  donor 
to  make,  thsit  is,  he  must  protect  the  donor  against  himself,  against 
the  impressionability  of  youth  and  its  generous  but  imprudent 
impulses.  Finally,  the  would-be  donor  must  follow  the  advice 
given.  If  he  does  not,  but  insists  on  disregarding  it,  the  rule  of 
protection  would  be  stultified.  The  solicitor  in  such  a  case  not 
only  advises — svpplet  aetatem. 


A  mortgagee  may  stipulate  for  a  collateral  advantage  without 
infringing  the  rule  against  clogging,  provided  there  is  nothing 
unfair  or  oppres.sive  in  the  bargain.  This  is  the  new  starting  point 
in  questions  of  clogging  the  equity  of  redeipption.  Now  the 
further  problem  has  presented  itself,  whether  the  bargain  for 
collateral  advantage  is  valid  if  it  is  to  go  on  after  the  mortgage 
has  been  paid  oflTand  the  security  closed.  In  Rice  v.  Noakes  ([1900] 
I  Ch.  213,  69  L.J.  Ch.  43)  Cozens-Hardy  J.  has  held  that  it  is  not 
valid.  In  that  case,  as  in  Santley  v.  Wild  ([1899]  2  Ch.  474,  69  L.  J. 
Ch.  681),  it  was  a  Hie'  covenant,  entered  into  by  a  publican 
with  his  brewer  mortgagor,  which  raised  the  question — a  cove- 
nant which  was  to  run  with  the  leasehold  property  mortgaged 
until  the  expiration  of  the  lease  in  1 923.  The  publican  had  paid 
off  the  mortgage,  but  the  brewer's  contention  was  that  the  tie 
was  still  subsisting.  How  was  the  retention  of  such  an  equitable 
burden — this  was  the  way  the  case  presented  itself  to  Cozens- 
Hardy  J. — consistent  with  the  reconveyance  of  the  property  on 
the  payment  off  of  the  mortgage  property  ? — ^the  very  idea  of  a 
mortgage  involving  the  principle  that  the  mortgagee  when  paid 
off   should  have  no  interest  in  the  mortgaged  premises  and  no 
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right  to  interfere  with  the  moi*tgagor  in  his  enjoyment  or  uses  of 
the  property.  But  is  this  conclusion  irrefragable  ?  Once  concede 
that  the  mortgagee  may  stipulate  for  a  collateral  advantage  and 
there  seems  no  reason  why  that  part  of  the  bargain  should  not 
extend  beyond  the  reconyeyance.  In  the  case  in  question  the 
conveyance  of  the  premises  was  not  made  a  security  for  the  per- 
formance of  the  tie  covenant :  had  it  been,  the  mortgagor  would  of 
course  have  had  no  right  to  claim  a  reconveyance  until  the  end 
of  the  period  covered  by  the  tie  was  reached. 


Puff,  *  Why !  by  that  shake  of  the  head  he  (Lord  Burghley)  gave 
you  to  understand  that  ev^n  though  they  had  more  justice  in  their 
cause  and  wisdom  in  their  measures,  yet  if  there  was  not  a  greater 
spirit  shown  on  the  part  of  the  people,  the  country  would  at  lasi 
fall  a  sacrifice  to  the  hostile  ambition  of  the  Spanish  monarchy.' 

Dangle.    '  Zounds  1  did  he  mean  all  that  by  shaking  his  head  ? ' 

Puff.    *  Every  word  of  it.' 

Hardly  less  significant  than  Lord  Burghley's  shake  of  the  head 
was — according  to  the  plaintiff*— the  letter  in  In  re  Ficku$,  Farina 
V.  Fickus  [1900]  1  Ch.  33T,  69  L.  J.  Ch.  161.  '  You  are  of  course 
aware/  wrote  the  prospective  father-in-law  to  his  daughter  and 
suitor,  the  plaintiff*,  '  that,  with  my  large  family,  Eliza  will  have 
little  fortune.  She  will  have  a  share  of  what  I  have  after  the 
death  of  her  mother.'  There  was  nothing  on  the  face  of  it  very 
committing  about  this,  but  under  the  influence  of  the  plaintiff's 
imagination  or  his  solicitor*6  constructive  genius,  these  simple 
words — paraphrased — l)ecame  this  :  *  If  you,  Mr.  Farina,  will  mike 
a  settlement  on  my  daughter  before  her  marriage,  I  will  give  my 
assent ;  and  subject  only  to  the  rights  of  my  widow,  as  to  which 
I  reserve  myself  a  free  hand,  I  will  bind  myself  to  leave  her  by  will 
an  equal  share  with  all  my  other  surviving  children,  and  my 
property  subject  only  to  debts  and  testamentai-y  expenses.' 
' Zounds  1'  we  exclaim  with  Dangle,  'did  it  mean  all  that?' 
But  the  colours  with  which  Mr.  Farina's  hopes  had  filled  in  the 
picture  faded  sadly  in  the  cold,  dry  light  of  Chancery.  First, 
where  was  that  necessary  thing,  the  contract,  to  be  found?  All 
the  Court  could  discover  was  a  representation  that  the  testator 
was  not  in  a  position  to  make  any  proposal  or  give  his  daughter 
anything  at  the  time,  but  that  he  intended  to  give  her  something 
at  his  death.  Even  this  surmounted,  and  a  contract  found,  where 
was  the  breach  ?  The  daughter  did  receive  a  share,  though  it  was 
not  an  equal  share,  as  Mr.  Farina  too  easily  took  for  granted.  This 
is  where  the  critical  clearness  of  the  lawyer  has  the  advantage  of 
the  layman. 
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A  question  rather  apt  to  be  overlooked  in  this  class  of  cases  is 
whether  the  alleged  promise  could,  at  the  time  when  it  was  made, 
be  reasonably  regarded  as  intended  to  create  any  legal  obligation. 
Here  the  words  used  amounted,  when  one  reads  them  impartially, 
to  a  refusal  to  make  a  promise,  though  a  refusal  purposely  expressed 
in  the  mildest  form  and  coupled  with  an  expectation  (not  a  promise) 
of  benefits  to  come.       

•  Really,  Mr. ,  this  is  very  elementary  I '  was  a  remark  which 

the  late  Sir  George  Jessel  had  occasion  to  make  at  times  to  dis- 
tinguished counsel,  and  the  remark  might  well  have  been  made  in 
In  re  Stanford  Banking  Co.  and  Knight's  Contract  ([1900]  i  Ch. 
287,  69  L.J.  Ch.  127).  If  anything  is  well  settled  in  the  law  of 
vendor  and  purchaser  and  the  practice  of  conveyancers  it  is  that 
a  purchaser,  in  the  absence  of  special  conditions,  is  entitled  to  have 
every  deed  constituting  a  link  in  the  chain  of  the  vendor's  title 
abstracted  in  chief :  the  introduction  of  them  as  recitals  in  other 
abstracted  instruments  is  not  sufficient.  If  it  were,  then,  as  the  late 
Mr.  Dart  points  out,  a  copy  of  the  conveyance  to  the  vendor  might 
in  many  cases  take  the  place  of  an  abstract;  besides  which  the 
omission  to  abstract  a  document  in  chief  may  proceed  from  a  desire 
to  avoid  noticing  matters  of  a  suspicious  character  occurring  in 
the  document,  but  which  are  not  noticed  in  the  recital  All  this  is 
very  clear  to  us  and  very  rational,  but  to  future  generations  who 
will  go  about  with  their  title  (or  someone  else's  title,  as  the  case 
may  be)  in  their  waistcoat  pocket  in  the  shape  of  a  land  registry 
certificate,  how  will  it  all  appear?  It  is  painful  to  think  what 
a  sorry  figure  the  nineteenth  century  conveyancer  will  cut  in  the 
pitying  retrospect  of  such  a  posterity. 

The  Court  of  Appeal  has  held  by  a  majority  that  where  a  man 
makes  a  contract  in  his  own  name,  intending  in  fact,  but  not  to  the 
knowledge  of  the  other  party,  to  contract  as  an  agent,  and  not 
having  authority  at  the  time,  the  intended  principal  can  ratify  the 
contract,  and  acquire  the  benefit  and  the  burden  of  it,  no  less  than 
if  the  other  party  had  believed  himself  to  be  dealing  with  an  agent. 
In  other  words,  there  may  be  a  merely  potential  as  well  as  an  actual 
undisclosed  principal  at  the  date  of  the  contract :  Durant  8f  Co.  v. 
Roberts  [1900]  i  Q.  B.  629,  69  L.  J.  Q.  B.  382.  The  novelty  and  im- 
portance of  the  decision  are  shown  by  the  fact  that  A.  L.  Smith  L.  J. 
dissented  in  an  elaborate  judgment. 

Earle  v.  Kingscote  [1900]  i  Ch.  203,  69  L.  J.  Ch.  is  discussed  by 
Mr.  Cyprian  Williams  under  the  title  of  *  A  husband's  Liability 
for  his  wife's  Torts,'  at  p.  191  below. 
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The  Court  of  Appeal  has  affirmed  the  judgment  of  the  Queen's 
Bench  Division  in  Ait. -Gen.  v.  Lowion  C.  C.  (see  [1900]  i  Q.B.  19a, 
69  L.  J.  Q.  B.  241)  on  which  we  have  ah-eady  commented.  The 
Court  of  Appeal,  it  will  be  noticed,  in  effect  admit  that  their  judg- 
ment establishes,  as  we  pointed  out,  a  serious  anomaly. 

We  have  noted  with  amusement  and  also  with  amazement  the 
expression  by  publicists  who  ought  to  be  better  informed  of  a  wish 
for  a  list  to  be  laid  before  Parliament  of  the  rich  men  who  have 
evaded,  as  the  expression  goes,  the  payment  of  Estate  Duty.  The 
culprits  whose  names  are  to  be  held  up  for  public  odium  are 
apparently  persons  who,  having  been  charged  by  the  Crown  with 
liability  to  pay  Estate  Duty,  have  established  on  appeal  to  the 
•  Courts  that  they  were  not  liable  to  pay  it.  The  evasion  is  in 
reality  nothing  but  a  refusal  to  pay  an  alleged  debt  which  on 
examination  turns  out  not  to  be  really  owing,  i.e.  not  to  be 
a  debt  at  all,  and  the  complaint  against  men  described  rhetorically 
as  millionaires  is  nothing  else  than  that,  in  common  with  every 
other  citizen,  whether  rich  or  poor,  they  have  objected  to  pay  taxes 
not  imposed  upon  them  by  law.  No  doubt  there  was  once  an 
English  king  whose  law  officers  maintained  that  it  was  criminal 
for  any  private  subject  to  dispute  the  legality  of  any  interpretation 
by  the  Crown  of  its  own  powers.  His  name  was  James  II,  and 
the  results  of  his  experiment  were  not  encouraging. 

Appeals  on  the  construction  of  the  Workmen's  Compensation 
Act,  1897,  continue  to  increase  and  multiply.  It  would  not  be 
fair  to  judge  the  operation  of  the  Act  as  a  whole  by  the  difficulties 
which  arise  in  disputed  cases ;  and  it  may  well  be  that,  directly  or 
indirectly,  the  utility  of  the  Act  has  already  justified  its  existence. 
But  it  is  certain  that  in  cases  where  any  dispute  can  be  raised  the 
Act  has  made  the  law  more  complicated  and  doubtful  than  ever, 
and  that,  whatever  the  benefits  may  be,  this  is  a  serious  drawback 
which  ought  to  be  removed  by  consolidating  and  simplifying  the 
whole  law  on  the  subject. 

In  the  American  Law  Register  for  March,  p.  132,  Prof.  Ames  of 
Harvard  expresses  the  opinion  of  trained  American  lawyers  on  the 
so-called  legal  education  provided  by  our  Inns  of  Court. 

Erratum. — January  pai-t,  page  5,  line  9  from  bottom, 
for  •  Quarter  Sessions '  read  '  Court  of  Session.' 

It  teems  oanvenient  to  repeat  in  a  eonsjncuous  place  that  it  ie  not  desiraiie 
to  send  MS,  on  approval  withovi  jfrevioue  communication  with  the  Editor, 
except  in  very  8j)ecial  circumetanees  ;  and  that  the  Editor,  except  as  aforesaid^ 
cannot  be  in  any  way  answerable  for  MSS.  so  sent. 
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PENALTIES  FOR  FAILURE  TO  PERFORM   WITHIN 

A  LIMITED  TIME  UNDER  A   SUBSTITUTED 

CONTRACT. 

I  HAVE  lately  had  occasion  to  endeavour  to  ascertain  the  rule 
of  law  which  governs  a  provision  in  a  building  contract  for 
the  payment  of  a  penalty  per  diem  for  failure  to  perform  within 
a  fixed  time,  when  the  conti-act  has  been  varied  before  breach  by 
mutual  agreement  of  the  parties  to  an  extent  which  makes  com- 
pletion within  the  stipulated  time  impossible,  and  I  have  found 
the  dicta  of  the  text-books  uncertain  and  apparently  contradictory. 
But  each  dictum  is  accompanied  by  a  reference  to  a  case,  and  it 
would  therefore  seem  that  the  cases  must  be  moi^  or  less  inconsis- 
tent, or  that  the  authora  of  the  text-books  which  I  have  consulted ' 
must  have  failed  to  appreciate  and  distinguish  properly  the  cases 
which  they  cite.  Or  it  may  be  that  there  is  not  any  direct 
inconsistency  between  the  statements  of  the  text- writers,  or  in  the 
cases  which  they  cite^  but  that  the  facts  of  all  the  reported  cases 
are  so  varied,  and  are  in  each  instance  so  essential  to  the  par- 
ticular decision,  that  a  definite  and  comprehensive  rule  capable 
of  unqualified  application  to  other  facts  cannot  be  extracted  from 
them.  On  page  120  of  Emden's  Law  of  Building  Leases  and 
Building  Contracts,  I  find  the  following  passage : — 

'We  will  now  proceed  to  consider  what  is  the  efiect  upon  a 
stipulation  in  a  contract  that  the  builder  shall  complete  the 
buildings  by  a  specified  time,  and  in  default  forfeit  a  certain  sum, 
of  a  subsequent  order  by  the  employer  for  extra  work  which 
necessitates  additional  time.  Subject  to  any  express  terms  in  the 
agreement,  such  an  order  may  entitle  the  builder  to  claim  the 
time  necessary  under  the  circumstances  to  execute  the  extra  work 
in  addition  to  that  originally  fixed,  but  as  regards  the  stipulation 
as  to  time,  and  in  all  other  respects,  the  original  contract  will 
stand ;  with  the  exception  that  if  the  order  for  extra  work  is  so 
inconsistent  with  the  terms  of  the  original  contract  that  they 
cannot  subsist  together,  and  it  becomes  impossible  to  complete  the 
work  in  the  first  agreement  until  the  additional  work  is  com- 
pleted, the  subsequent  agreement  will  be  held  to  discharge  the 
former.  And  consequently,  if  the  employer  knew  or  must  have 
known  that  the  additional  work  would  render  it  impossible  to 
perform  the  contract  as  orieinally  made,  the  second  agreement 
will  operate  as  a  waiver  of  tne  stipulation  as  to  time  in  the  first 
agreement,  and  a  consent  that  the  completion  of  the  work  shall 
be  postponed  until  after  the  lapse  of  a  reasonable  time  for  carrying 
out  the  work  as  altered.' 
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This  passage  appeal's  to  be  intended  to  indicate  the  existence 
of  a  definite  rule  of  law  which  governs  the  operation  of  a  provision 
for  the  forfeiture  of  a  daily  or  weekly  penalty  upon  failure  to 
complete  the  contract  within  the  specified  time,  in  a  case  in  which 
a  subsequent  order  from  the  employer  for  extra  work  necessitates 
additional  time  to  perform  the  contract.  But  I  do  not  think  that 
it  clearly  states  the  exact  nature  and  scope  of  the  rule  which  it 
purports  to  express.  '  Such  an  order,'  it  is  said, '  may  entitle  the 
builder  to  claim  the  time  necessary  under  the  circumstances  to 
execute  the  extra  work  in  addition  to  that  originally  fixed,  but  as 
regards  the  stipulation  as  to  time,  and  in  all  other  respects  the 
original  contract  will  stand ;  with  the  exception  that  if  the  order 
for  extra  work  is  so  inconsistent  with  the  terms  of  the  original 
contract  that  they  cannot  subsist  together,  and  it  becomes  impos- 
sible to  complete  the  work  in  the  first  agreement  until  the 
.  additional  work  is  completed,  the  jsubsequent  agreement  will  be 
construed  to  dischaige  the  former.'  Does  this  statement  mean 
that  in  every  case  not  coming  within  the  exception  mentioned  the 
provision  for  daily  or  weekly  penalties  in  default  of  completion 
within  the  specified  time  remains  in  force  and  will  commence  to 
operate  at  the  expiration  of  the  additional  time  necessary  to 
perform  the  extra  work  ?  Or  does  it  mean  that  the  work  originally 
included  in  the  contract  must  be  done  within  the  specified  time, 
and  that  additional  time  can  be  claimed  in  respect  of  the  extra 
work  only,  as  the  subject  of  a  subsequent  and  distinct  contract  ? 
In  cases  coming  within  the  exception  described,  the  '  subse- 
quent agreement'  would  not  be  an  addition  to  the  original 
contract.  It  would  be  an  entirely  new  contract  substituted  for 
the  original  one;  and  the  question  which  immediately  suggests 
itself  is  how  much  of  the  original  contract  is  incorporated  or 
repeated  in  the  new  one?  The  original  stipulation  to  complete 
within  a  specified  time  would  undoubtedly  be  discharged  ;  but,  in 
the  event  of  the  contractor  not  completing  within  a  reasonable 
time,  would  the  provision  for  penalties  be  available  to  the  employer 
as  a  term  of  the  new  contract  or  not  ?  The  cases  cited  in  illus- 
tration of  the  propositions  contained  in  the  passage  which  I  have 
transcribed  are  Le^^e  v.  Harioek  (la  Q.  B.  1015),  Macintosh  v.  Midland 
Counties  Railwajf  Company  (14  M.  &  W.  548),  and  TkornkUl  v.  Neats 
(8  C.  B.  N.  S.  831).  In  the  first  and  second  of  these  three  cases 
there  was  a  contract  under  seal  which  purported  to  provide  for 
the  events  which  happened,  and  the  judgment  of  the  Court  in 
each  case  was  substantially  confined  to  the  construction  of  the 
covenants  contained  in  the  deed.  In  the  case  of  Thomhill  v.  Neati 
there  was  an  agreement  not  under  seal,  and  it  was  decided  that 
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a  replication  which  alleged  that  the  delay  of  the  contractor  was 
cansed  by  the  extra  work  which  was  the  subject  of  a  subsequent 
agreement,  and  which  the  employer  well  knew  at  the  time  of 
making  the  subsequent  agreement  would  cause  the  work  com- 
prised in  the  original  agreement  to  be  delayed  beyond  the  time 
specified  for  its  completion,  and  that  all  the  work  under  both 
agreements  had  been  performed  in  a  reasonable  time,  was  a  good 
legal  answer  to  a  counter  claim  for  penalties  to  complete  the  work 
of  the  original  contract  within  the  time  fixed  for  it.  This  case  is 
not  a  direct  authority  upon  the  question  whether  a  substituted 
contract  which  provides  for  additional  work  will  in  all  circum- 
stances be  held  to  incorporate  or  repeat  a  provision  of  the  original 
contract  for  the  payment  or  deduction  of  penalties  in  default  of 
performance  within  a  specified  period,  and  to  attach  it  to  the 
implied  condition  of  the  new  contract  that  the  whole  work  shall 
be  completed  within  a  reasonable  period ;  but  considered  in  con- 
nection with  other  cases,  to  which  I  shall  refer  hereafter,  it  may 
be  found  to  be  helpful  in  the  solution  of  the  question. 

A  similar  uncertainty  of  statement  in  reference  to  this  question 
will  be  found  in  Hudson's  Law  of  Building  Contracts,  in  which  the 
subject  of  penalties  is  very  fully  discussed,  and  American  and 
Australian  cases  are  cited  in  addition  to  the  reported  English 
decisions  upon  it.  On  page  148  (vol.  I,  2nd  edition),  it  is  stated 
that  'Where  a  special  contract  to  perform  specified  work  in 
a  specified  time  has  been  abandoned  or  altered,  and  a  new  contract 
in  general  terms  is  made,  an  implied  contract  arises  to  do  the  rest 
of  the  work  on  such  terms  of  the  former  contract  as  are  implied  in 
new  contract;  but  special  terms,  such  as  forfeiture,  will  not  be 
implied  into  the  new  contract.'  The  principal  case  cited  in  illus- 
tration of  this  proposition  is  the  Canadian  case  of  Hamilton  v.  Moore 
(33  Upper  Canada  Q.  B.  520),  in  which  it  was  held  that  a  provision 
for  the  payment  of  fifty  dollars  per  week  as  liquidated  damages  in 
default  of  completion  within  a  specified  time  was  not  incorporated 
into  a  new  and  substituted  contract,  under  which  the  work  was  com- 
menced after  the  time  fixed  for  completion  by  the  original  contract 
had  expired,  and  was  not  applicable  to  the  implied  condition  of  the 
new  contract  that  the  work  should  be  performed  within  a  reasonable 
time.  The  case  of  Holme  v.  Gnppy  (3  M.  &  W.  387)  is  also  cited 
with  other  English  cases  in  illustration  of  the  same  proposition. 
Again,  ob  page  238,  it  is  stated  that  the  general  rule  is  that '  When 
the  employer  orders  alterations  and  departures  from  the  specifi- 
cation, or  extra  works  not  provided  for  by  the  contract,  the 
builder  is  released  from  his  obligation  to  perform  by  a  stated  time'; 
but  to  this  statement  the  v  riter  adds,  'at  all  events  pro  tanto,  and 
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proportionately  to  the  delay  thereby  occasioned/  What  do  the 
additional  words  mean  7  Do  they  mean  that  the  contractor  is  to  be 
allowed  suf&cient  additional  time  to  perform  the  extra  work,  and 
that  after  the  expiration  of  such  additional  time  the  provision  as  to 
penalties  is  to  commence  to  operate?  The  cases  cited  in  illus- 
tration of  the  text  are  Bussell  v.  Sa  da  Batideira  (13  C.  B.  N.  S.  149), 
Westwood  V.  Secretary  of  State  far  India  (11  W.  R.  261),  and  Holme  v. 
Guppy  (3  M.  &  W.  387) ;  and  on  the  next  page  (239)  the  case  of 
Macintosh  v.  Midland  Railway  Counties  Co,  (14  M.  &  W.  548)  is  cited 
in  support  of  the  statement  that  in  cases  in  which  prevention  of 
performance  within  the  specified  time  is  caused  by  the  execution  of 
extra  work  ordered  by  the  employer  the  builder  should  be  released 
pro  tanto.  But  none  of  the  cases  cited  supply  a  direct  answer  to  the 
question  whether  in  a  case  in  which  additional  work  has  been  per- 
formed a  provision  for  the  payment  of  penalties  in  default  of 
performance  within  a  specified  time  will  remain  inoperative  until 
the  expiration  of  a  sufficient  additional  time  to  perform  the  addi- 
tional work  ordered  by  the  employer,  and  then  become  operative 
in  regard  to  any  unnecessary  delay. 

On  page  401  the  case  of  Kemp  v.  Rose  (i  GifF.  258)  is  cited  in 
support  of  the  statement  that  *  the  penalties  cannot  begin  to  run  if 
there  is  no  time  fixed  for  completion.'  But  in  that  case  the  date  of 
completion  was  left  blank  in  the  written  agreement,  and  the  Court 
refused  to  allow  the  date  to  be  supplied  by  oral  testimony.  On  the 
same  page  it  is  stated  that  'a  builder  may  be  released  from 
penalties  if  there  is  evidence  of  an  extension  of  time,  or  a  new 
implied  contract  to  complete  within  further  time,  which,  in  the 
absence  of  any  express  contract,  would  mean  a  reasonable  time/ 
This  is  the  most  definite  attempt  made  in  the  book  to  answer  the 
question  whether  a  provision  for  the  payment  of  penalties  in 
default  of  performance  within  a  fixed  time  will  be  incorporated 
into  a  substituted  contract  in  which  a  condition  to  complete  within 
a  reasonable  time  is  implied  by  law ;  but  no  cases  are  cited  in 
support  of  the  statement  on  the  page  where  it  occurs,  and  it  is 
expressed  in  the  potential  mood,  so  that  the  reader  is  left  in  doubt 
whether  it  enunciates  a  fixed  or  a  variable  rule.  On  the  next  page 
(402)  it  is  stated  that  'where  additional  time  is  agreed  to  be 
allowed  for  delay  caused  by  additional  works,  or  other  delays 
of  the  employer,  the  contractor  is  not  released  from  payment  of 
the  penalties,  but  merely  entitled  to  recover  damages  equal  to  the 
penalties  during  the  period  of  delay  by  the  employer,  if  he  com- 
pletes in  a  reasonable  time.'  The  cases  cited  in  support  of  this 
statement  are  Legge  v.  Harlock  (12  Q.B.  1015)  and  ThornhiU  v.  Neafn 
(8  C.  B.  N.  S.  831).     In  the  case  of  Legge  v.  Harlock  there  was  only 
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ihe  one  original  contract  which  provided  for  extra  work ;  but  in 
the  case  of  Thomhill  v.  Neats  a  second  and  substituted  contract  was 
alleged  in  the  second  replication,  which  was  held  to  be  a  good 
answer  in  law  to  the  counter  claim  for  penalties ;  and  if  the  last- 
mentioned  case  is  an  authority  for  the  proposition  that  a  provision 
in  a  contract  not  under  seal  for  the  payment  of  penalties  in  default 
of  performance  within  a  specified  time  continues  in  force  after 
extra  works,  which  necessitate  delay  in  completion  of  the  contract, 
have  been  agreed  upon  by  the  parties,  it  must  be  categorically 
distinguishable  in  its  facts  from  cases  like  Hamilton  v.  Moore  and 
Holme  V.  Guppy^  and  it  is  clearly  contradictory  of  the  proposition 
that  a  builder  'may  be  released  from  penalties  by  evidence  of 
a  new  implied  contract  to  complete  within  a  reasonable  time,'  if 
*  may '  is  to  be  read  as  equivalent  to  wilL  The  case  of  Hamilton  v. 
Moore  is  also  cited  in  Sedgwick  On  Damages  (vol.  I,  page  611)  as 
an  illustration  of  the  proposition  that '  a  stipulation  for  liquidated 
damages  in  a  contract  is  to  be  strictly  construed.'  But  this 
proposition  does  not  necessarily  preclude  the  incorporation  or  re- 
petition of  a  provision  fixing  the  amount  of  damages  per  day  or 
per  week  for  inexcusable  delay  in  performance  in  a  substituted 
contract  It  therefore  becomes  necessary  to  consider  the  facts  in 
the  several  cases  cited  by  the  text-writers  in  support  of  the  various 
propositions  to  which  I  have  directed  attention,  in  order  to  ascer- 
tain whether  all  of  those  cases  are  illustrative  and  confirmatory  of 
the  same  proposition,  or  are  divisible  into  distinct  classes  ^us- 
trative  and  confirmatory  of  distinct  but  consistent  propositions. 

In  the  case  oiHamUton  v.  Moore  the  subject-matter  of  the  conti*act 
was  a  quantity  of  iron  work  which  was  to  be  supplied  and  fixed  by 
the  plaintiff  upon  a  building  to  be  erected  by  the  defendant,  and  the 
defendant  did  not  have  the  building  sufficiently  advanced  to  receive 
the  iron  work  until  nineteen  days  after  the  date  on  which  the 
plaintiff  had  agreed  to  complete  his  contract  to  supply  and  fix  it. 
The  plaintiff  commenced  to  fix  the  iron  work  as  soon  as  the  build- 
ing was  ready  for  it,  but  he  subsequently  committed  a  breach  of  the 
implied  condition  that  he  would  complete  the  fixing  of  it  within 
a  reasonable  time  after  he  was  able  to  commence  it,  and  the  Court 
held  that  the  provision  in  the  original  contract  for  the  payment  of 
fifty  dollars  per  week  as  liquidated  damages  for  any  delay  in  per- 
formance beyond  the  time  specified  for  completion  was  not  incor- 
porated into  the  new  contract  under  which  the  work  was  commenced 
after  the  time  specified  in  the  original  contract  for  its  performance 
had  expired. 

In  the  case  of  Holm^  v.  Guppjf  the  plaintiflb  agreed  to  supply  and 
fix  the  carpenter's  work  for  a  brewery  belonging  to  the  defendants 
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within  four  and  a  half  months  from  the  date  of  the  agreement,  and 
to  forfeit  to  the  defendants  £40  per  week  for  each  week  during 
which  the  completion  of  the  work  should  be  delayed  beyond  the 
time  stipulated  for  its  performance.  The  defendants  were  not  able 
to  put  the  plaintiffs  in  possession  of  the  building  until  four  weeks 
after  the  date  of  the  agreement,  and  the  plaintiffs  were  subse- 
quently delayed  a  week  in  the  performance  of  their  contract  by  the 
fault  of  their  own  workmen  and  four  weeks  by  the  default  of  work- 
men employed  by  the  defendants.  In  these  circumstances  the  Court 
held  that  the  work  had  been  performed  under  a  substituted  con- 
tract into  which  the  provision  of  the  original  contract  for  the 
payment  of  penalties  for  delay  in  performance  was  not  incor- 
porated. 

In  the  case  of  Russell  v.  Sa  da  Bandeira  it  was  found  as  a  fact  by 
the  arbitrator  that  the  delay  in  completion  of  the  contract  was 
caused  by  the  employer  and  his  agent,  and  was  not  attributable  to 
any  fault  on  the  part  of  the  plaintiff,  and  the  Court  held  that  the 
plaintiff  was  exonerated  from  the  payment. of  any  penalties  for 
delay  in  the  performance  of  his  contract. 

These  three  cases,  therefore,  come  within  the  rule  which  was 
declared  by  Erie  C.J.,  in  his  judgment  in  Russell  v.  Sa  da  Bandeira^ 
to  have  been  pronounced  in  Holme  v.  Guppy^  viz.  *  that  where  a  con- 
tractor undertakes,  under  pain  of  a  cei*tain  penalty  or  forfeiture,  to 
perform  a  work  within  a  given  time,  and  the  performance  within 
the  4inie  is  prevented  by  the  act  of  the  party  with  whom  he  con- 
tracts, the  contractor  is  exonerated  from  the  penalties.'  In  the 
case  of  Thornhill  v.  Neats  the  demurrer  admitted  the  allegation  con- 
.tained  in  the  second  replication  to  the  fourth  plea,  viz.  that  the 
delay  in  completion  had  been  wholly  caused  by  the  execution  of  the 
additional  work  performed  at  the  request  of  the  defendant  and 
which  he  well  knew  at  the  time  he  ordered  it  would  delay  the  com- 
pletion of  the  contract  beyond  the  time  specified  for  it ;  and  in  the 
case  olLegge  v.  Harlock  the  demurrer  admitted  the  allegations  of  the 
defendant's  plea  that  a  period  of  nine  days  was  a  sufficient  time  for 
the  performance  of  the  extra  work,  and  that  the  contractor  had 
delayed  the  completion  of  the  extra  work  for  a  period  of  twenty-two 
days  longer  than  the  time  necessarily  required  to  complete  it,  and 
the  Court  held  that  the  provision  for  penalties  commenced  to 
operate  at  the  expiration  of  the  additional  period  of  nine  days  which 
the  defendant's  plea  alleged  to  be  sufficient  for  the  performance  of 
the  extra  work.  The  contention  of  the  plaintiff's  counsel  was  that 
under  the  agreement  for  the  performance  of  the  extra  work  the 
provision  for  penalties  was  discharged  as  soon  as  the  date  originally 
fixed  for  the  completion  of  the  contract  without  extras  had  been 
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properly  and  necessarily  exceeded  in  the  execution  of  the  additional 
work,  and  further  that  the  provision  for  penalties  attached  only  ti) 
the  covenant  to  complete  at  .a  fixed  date,  and  could  not  be  extended 
to  the  proviso  for  allowing  so  much  time  as  might  be  necessary  for 
doing  additional  work.  During  the  argument  Denman  C.J.  in- 
quii*ed  of  counsel  for  the  defendant  whether  there  was  any  case  in 
which  the  Courts  had  extended  the  liability  to  a  penalty  where 
a  change  had  been  made  in  the  time  for  performance,  and  it  was 
admitted  that  there  was  not  any  dii*ect  authority  upon  the  point. 
The  judgment  in  this  case  may  therefore  be  regarded  as  the  first 
reported  decision  upon  the  question  whether  a  provision  for  the 
payment  of  penalties  for  failure  to  perform  within  a  fixed  time  can 
be  extended^to  a  failure  to  perform  within  a  reasonable  time  ;  and 
there  is  not  any  conflict  between  it  and  the  judgment  in  the  case  of 
Kemp  V.  Rose,  in  which  the  date  for  the  completion  of  the  contract 
was  left  blank  in  the  agreement  and  the  Court  refused  to  allow  it 
to  be  supplied  by  parol  evidence.  In  the  case  of  Kemp  v.  Jiase  the 
contractors  had  expressly  agreed  that  no  alterations  or  additions 
should  supersede  the  conditions  for  the  completion  of  the  whole  of 
the  works,  and  that  if  the  alterations  or  additions  that  might  be 
made  by  the  architect  should  require  it,  they  would  increase  the 
number  of  their  workmen  in  order  to  complete  the  whole  of  the 
work  on  or  before  a  date  which  was  left  blank  in  the  agreement. 
The  defendants  alleged  that  the  contractors  had  been  told  verbally 
the  day  fixed  for  the  completion  of  the  building,  but  the  Vice- 
Chancellor  regarded  the  evidence  on  that  point  as  unsatisfactory  and 
insufficient  to  introduce  an  additional  term  into  a  written  contract. 
He  also  stated  that '  in  all  that  relates  to  penalties  the  Court,  exer- 
cises a  very  nice  and  scrupulous  judgment ' ;  but  there  is  nothing 
in  his  decision  to  indicate  that  in  an  action  for  damages  for  not 
completing  within  a  reasonable  time  the  jury  might  not  be  properly 
directed  to  assess  such  damages  as  would  be  legally  recoverable 
upon  the  facts  at  the  same  rate  per  diem  or  per  week,  as  the  case 
might  be,  as  that  at  which  the  parties  themselves  had  assessed  them 
in  anticipation  in  their  agreement. 

An  action  was  tried  a  short  time  ago  in  the  colony  in  which 
I  write  wherein  the  plaintiff  sued  to  recover  damages  payable  to 
him  under  a  written  agreement  by  which  the  defendant  undertook 
to  make  certain  repairs  to  a  ship  within  a  period  of  forty-eight 
days,  and  to  pay  a  penalty  of  £5  per  day  for  every  day  during 
which  the  repairs  remained  unfinished  after  the  expiration  of  that 
period.  The  defendant  pleaded  {inter  alia)  that  he  had  failed  to  com- 
plete the  repairs  within  the  stipulated  time  in  consequence  of  certain 
additions  and  alterations  directed  by  the  plaintiff  to  be  performed 
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on  the  said  ship  and  agreed  to  by  the  defendant,  which  said  addi- 
tions and  alterations  rendered  it  impossible,  as  the  plaintiff  well 
knew,  for  the  defendant  to  complete  the  said  repairs  and  to  supply 
the  said  additions  within  the  stipulated  time.  The  jury  found  that 
the  defendant  had  delayed  the  completion  of  the  repairs  for  several 
months  beyond  a  period  reasonably  necessary  to  complete  the  whole 
of  the  work  performed  by  him  under  the  enlarged  contract,  and  the 
judge  directed  the  jury  that  if  they  found  that  the  plaintiff  was 
entitled  to  a  verdict,  the  damages  should  be  assessed  at  £5  per  day 
for  every  day  that  the  repairs  and  additions  had  been  unnecessarily 
and  unreasonably  delayed.  Exception  was  taken  to  this  direction 
on  the  ground  that  the  provision  in  the  original  contract  for  the 
payment  of  a  penalty  of  £5  per  day  for  failure  to  perform  within 
the  stipulated  time  was  not  incorporated  into  the  new  and  enlarged 
contract  which  included  the  additional  repairs  and  alterations,  and 
a  rule  nisi  for  a  new  trial  was  obtained ;  but  the  case  was  com* 
prised  and  the  rule  was  discharged.  I  am  of  opinion  that  the 
ruling  of  the  judge  was  correct  for  the  following  reasons. 

It  has  been  settled  law  since  the  judgment  of  Denman  C.J.,  in 
Go9i  V.  Lord  Nugent  (5  6.  &  Ad.  58),  that  after  an  agreement  has 
been  reduced  to  writing  it  is  competent  for  the  parties,  at  any  time 
before  breach  of  it,  by  a  new  contract  not  in  writing,  either  alto- 
gether to  waive,  dissolve,  or  annul  the  previous  agreement,  or  in  any 
manner  to  add  to,  or  subtract  from,  or  vary  or  qualify  the  terms 
of  it,  and  thus  to  make  a  new  contract  which  is  to  be  proved 
partly  by  the  written  agreement  and  partly  by  the  subsequent 
verbal  terms  engrafted  upon  what  will  thus  be  left  of  the  written 
agreement.  The  defendant  by  his  pleas  set  up  a  new  agreement 
under  which  additional  repairs  beyond  those  specified  in  the 
original  contract  were  to  be  executed  b}^  him,  and  which  to  the 
knowledge  of  both  parties  made  it  impossible  that  the  whole  of 
the  repairs  should  be  completed  within  the  time  fixed  by  the 
original  contract.  To  this  new  agreement  the  law  attached  the 
condition  that  the  whole  of  the  repairs  should  be  executed  within 
a  reasonable  time.  The  new  agreement,  as  alleged  by  the  defen- 
dant, was  substituted  for  the  original  contract,  and  was  partly 
written  and  partly  verbal  The  written  part  of  the  new  agreement 
consisted  of  so  much  of  the  original  contract  as  was  not  abrogated 
or  annulled  by  the  verbal  portion  of  the  new  agreement.  In  the 
original  contract  there  was  a  stipulation  that  the  repairs  which 
were  the  subject-matter  of  that  contract  should  be  executed  within 
a  period  of  forty-eight  days.  There  was  also  a  stipulation  that 
if  the  defendant  did  not  complete  those  repairs  within  the  time 
fixed  for  their  execution,  he  should  pay  to  the  plaintiff  a  penalty 
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of  £5  per  day  for  every  day  they  remained  unfinished  after  the 
expiration  of  that  period.  But  it  was  not  necessary  to  fix  a  time 
for  the  performance  of  the  original  contract  in  order  to  give  the 
plaintiff  a  right  of  action  for  damages  if  the  performance  of  it  wa» 
delayed  beyond  a  necessary  and  reasonable  time.  Nor  was  it 
necessary  that  the  contingent  damage  to  be  sustained  by  the 
plaintiff  from  the  failure  of  the  defendant  to  execute  the  repairs 
within  the  stipulated  time  should  be  assessed  in  anticipation  in 
order  to  enable  the  plaintiff  to  claim  compensation  for  delay  in 
performance.  Without  either  of  those  stipulations  the  plaintiff 
would  have  had  an  enforceable  claim  for  damages  under  the 
original  contract  if  he  sustained  any  loss  by  the  default  of  the 
defendant  to  complete  the  repairs  within  a  reasonable  period. 
But  if  both  stipulations  had  been  absent  from  the  original  contract, 
and  the  plaintiff  had  suffered  loss  by  reason  of  any  culpable  delay 
on  the  part  of  the  defendant,  a  jury  would  have  been  required  for 
the  double  purpose  of  fixing  the  time  within  which  the  repairs  ought 
to  have  been  pi*operly  and  reasonably  completed,  and  the  amount 
of  compensation  payable  to  the  plaintiff  by  the  defendant  for  his 
delay  in  executing  them.  The  parties,  however,  chose  to  insert  both 
stipulations  in  the  original  contract,  and  if  the  C!ourt  should  hold 
that  the  penalty  of  £5  per  day  was  payable  as  liquidated  damages, 
then  the  task  of  the  jury  would  be  limited  to  ascertaining  the 
number  of  days  over  which  the  delay  in  performance  had  extended, 
and  calculating  the  sum  that  would  be  produced  by  multiplying 
the  daily  penalty  by  the  number  of  days  for  which  it  was  payable. 
But  it  was  equally  competent  for  the  parties  to  have  inserted 
either  of  the  stipulations  without  the  other  of  them,  and  to  have 
lefl  either  the  question  of  the  damage  sustained  by  the  plaintiff 
or  the  proper  time  within  which  the  repairs  should  have  been 
executed  to  be  determined  by  a  jury.  By  the  new  contract,  as  it 
was  alleged  in  the  defendant's  pleas,  the  stipulation  in  the  original 
contract  that  the  repairs  therein  mentioned  should  be  completed 
within  forty-eight  days  was  annulled,  and  a  condition  that  the 
whole  of  the  repairs  comprised  in  the  new  contract  should  be 
completed  within  a  reasonable  time  was  substituted '  for  it  by 
implication  of  law.  The  defendant  also  pleaded  that  after  the 
making  of  the  original  contract,  and  before  any  breach  of  it,  the 
plaintiff  exonerated  and  discharged  the  defendant  from  his  agree- 
ment to  pay  a  daily  penalty  for  delay  in  performance.  But  no 
evidence  was  given  of  any  express  waiver  or  annulment  of  the 
stipulation  to  pay  penalties.  Therefore  if  the  defendant  had  been 
exonerated  and  discharged  from  that  stipulation  as  he  alleged,  he 
must  have  been  relieved  of  his  obligation  by  operation  of  law  upon 
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the  making  of  the  new  contract.  But  if  the  original  contract  bad 
not  contained  any  stipulation  for  the  performance  of  it  within 
a  fixed  period,  but  had  provided  that  any  damage  sustained  by 
the  plaintiff  in  consequence  of  unnecessary  delay  by  the  defendant 
in  the  execution  of  the  work  to  be  done  under  it  should  be 
assessed  at  £5  per  day,  could  it  have  successfully  contended  that 
the  subsequent  agreement  of  the  parties  to  enlarge  thQ  subject- 
matter  of  the  contract  operated  as  an  annulment  of  that  provision? 
In  such  cases  as  Holme  v.  Guppy  and  HamHton  v^  Moore y  in  which 
a  definite  time  has  been  fixed  for  the  performance  of  the  contract 
and  the  contingent  damages  to  the  employer  from  any  culpable  delay 
by  the  contractor  have  been  assessed  in  anticipation,  and  the  con- 
ti-actor  has  been  delayed  or  obstructed  in  the  performance  of  the 
contract  by  the  default  or  wrongful  conduct  of  the  employer,  the 
contractor  is  relieved  of  his  obligation  to  perform  the  work  within 
the  stipulated  time,  and  is  also  relieved  from  the  stipulation  which 
assesses  in  anticipation  the  contingent  damages  to  be  sustained  by 
the  em{)loyQr  from  the  contractor's  delay  in  performance,  because 
the  stipulation  which  anticipatorily  assesses  such  damages  must  be 
construed  in  reference  to  an  obligation  voluntarily  accepted  by  the 
contractor,  either  by  express  agreement  or  'by  implication  of  law. 
But  the  only  obligation  which  the  contractor  in  such  a  case  has 
either  expressly  or  impliedly  accepted,  and  to  which  the  stipulation 
assessing  damages  could  extend,  is  the  obligation  to  perform  the 
work  within  a  fixed  period,  from  which  he  has  been  discharged  by 
the  default  or  wrongful  act  of  the  employer.  If  he  enters  upon  the 
execution  of  the  work  or  continues  the  performance  of  it  after  be 
has  been  relieved  of  the  obligations  to  complete  it  within  the 
specified  time  by  the  default  or  wrongful  conduct  of  the  employer, 
he  is  held  to  undertake  to  complete  the  work  in  a  reasonable  time. 
But  at  the  time  he  is  assumed  in  law  to  undertake  that  obligation, 
the  stipulation  assessing  damages  for  dela}^  in  performance  is  non- 
existent, because  it  refeiTcd  expressly  and  only  to  the  other  stipu- 
lation for  completion  within  a  specified  period  from  which  the 
contractor  had  been  previously  discharged.  The  liability  to  pay 
damages  under  a  contract  must  always  depend  upon  a  previous 
obligation  upon  the  breach  of  which  the  liability  arises ;  and,  if 
the  only  obligation  in  reference  to  which  the  liability  is  accepted 
is  annulled  and  another  obligation  is  not  simultaneously  substituted 
for  it,  either  by  the  express  agreement  of  the  parties  or  by  impli- 
cation of  law,  the  possibility  of  liability  ceases.  But  in  the  case  of 
a  new  contract  made  by  the  alterations  or  enlargement  of  an 
existent  contract,  before  any  breach  of  it  has  been  committed  by 
either  party,  the  abrogation  of  a  stipulation  in  the  original  contract 
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that  the  work  should  be  completed  within  a  fixed  time  is  simul- 
taneously accompanied  by  the  creation  of  whatever  other  obligation 
is  substituted  for  it,  either  by  the  express  agreement  of  the  parties 
or  by  implication  of  law,  in  regard  to  the  time  within  which  the 
new  contract  is  to  be  performed ;  and  if  another  fixed  period  is  not 
expressly  agreed  upon  by  the  parties,  the  law  attaches  the  obliga- 
tion that  the  contract  shall  be  executed  with  due  dispatch  and 
completed  within  a  reasonable  time.  In  all  such  cases  the  parties 
may  be  faii'ly  presumed  to  have  included  in  the  new  contract 
everything  contained  in  the  original  contract  which  has  not  been 
expressly  or  by  necessary  implication  annulled  by  the  additional 
terms  of  the  new  contract.  Then  upon  what  grounds  can  it  be 
logically  contended  that  the  parties  in  such  a  case  intended  that 
the  stipulation  anticipatorily  assessing  the  contingent  damages  to 
the  employer  from  culpable  delay  in  performance  by  the  contractor 
should  be  annulled  ?  It  cannot  be  assumed  that  such  a  stipulation 
will  necessarily  be  regarded  by  the  employer  on  the  one  hand  as  of 
less  importance  to  him  in  relation  to  the  new  contract  than  it  was  in 
relation  to  the  oiiginal  contract,  or  by  the  contractor  on  the  other 
hand,  as  more  detrimental  to  him  in  relation  to  the  new  contract 
than  it  was  in  relation  to  the  original  contract.  If  the  damages 
were  fixed  at  a  manifestly  low  rate,  the  stipulation  would  be  more 
advantageous  to  the  contractor  than  an  indefinite  liability  to  pay 
whatever  damages  might  be  actually  sustained  by  the  employer 
from  a  protracted  delay  in  performance.  The  obligation  of  the 
contractor  to  perform  the'  new  contract  within  a  reasonable  period 
is  as  unquestionable  and  as  enduring  as  was  his  obligation  under 
the  original  contract  to  perform  within  a  fixed  period ;  and  there  is 
not  any  rule  of  law  which  precludes  the  parties  in  such  a  case  from 
assessing  in  anticipation  the  damages  to  be  sustained  by  the 
employer  from  a  breach  of  that  obligation  by  the  contractor.  The 
case  of  Le^^e  v.  Harlock  is  an  authority  directly  contradictory  of  any 
proposition  which  alleges  existence  of  any  such  rule ;  and  in  all  the 
other  cases  to  which  I  have  directed  attention,  and  in  which  the 
provision  for  payment  of  penalties,  in  the  event  of  delay  in  per- 
formance, has  been  held  to  have  been  waived  or  annulled,  the 
contractor  has  been  discharged  from  his  obligation  to  complete 
within  the  stipulated  time  by  the  conduct  of  the  employer,  in 
accordance  with  the  well-established  maxim  that  the  performance 
of  a  condition  is  excused  by  any  default  of  the  obligee  which  pre- 
vents or  delays  its  fulfilment.  Those  cases  therefoi*e  belong  to 
a  class  which  is  clearly  distinguishable  from  the  cases  in  which  the 
parties,  befoi'e  any  breach  of  the  original  contract,  mutually  agree 
to  substitute  for  it  a  new  contract  which  varies  and  adds  to  the 
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terms  and  conditions  of  the  original  contract.  In  all  such  new 
contracts  the  parties  are  perfectly  free  to  include  an  enlarged 
period  for  performance  in  express  terms,  and  if  another  fixed  period 
is  substituted  for  the  period  named  in  the  original  contract^  it 
would  seem  impossible  to  contend  that  it  had  no  reference  to  the 
stipulation  for  the  payment  of  penalties  for  delay;  but  in  the 
absence  of  an  express  inclusion  of  an  enlarged  period  for  per- 
formance in  the  new  contract,  the  parties  are  assumed  to  enter 
into  it  with  a  full  knowledge  that  a  condition  to  perfiprm  within 
a  reasonable  time  is  inserted  by  implication  of  law,  and  that  a  breach 
of  that  condition  will  confer  a  right  of  action  for  damages.  They 
have  previously  agreed  to  assess  such  damages  in  anticipation  in 
regard  to  the  period  fixed  by  the  original  contract  for  performance. 
Upon  what  legal  or  logical  principle  can  they  be  held  to  have  not 
had  any  desire  or  intention  to  assess  such  damages  under  the  new 
contract  1 

A.  Inglis  Clark 
(Justice  of  the  Supreme  Court,  Tasmania). 
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THE  NEAR  FUTURE  OF  LAW  REFORM. 
I.  The  Master-machine. 

TWENTY-FIVE  years  have  passed  since  the  Judicature  Act 
of  1873  came  into  operation,  but  measured  by  the  expansion 
of  ideas  that  legal  Revolution— for  it  was  nothing  else — is  at  least 
a  century  behind  us.  The  Act  was  of  course  a  compromise.  No 
scheme  of  such  magnitude^  affecting  so  many  interests  and,  in  some 
matters,  arousing  party  feeling,  could  be  carried  through  Parliament 
in  its  entirety.  Some  therefore  of  its  most  valuable  provisions  had 
to  be  'jettisoned '  to  save  the  rest. 

Judging  from  the  discussions  which  have  taken  place  during  the 
last  ten  or  fifteen  years  in  the  Times,  and  in  the  legal  and  other 
journals  on  the  subject  of  Law  Reform  and  matters  germane  to  it, 
it  would  seem  that  the  time  is  ripe,  or  fast  ripening,  for  another 
move  forward — a  movement  which,  for  many  years  to  come,  shall 
place  the  administration  of  the  Law  on  a  businesslike  footing 
which  shall  commend  itself  to  the  lawyers  and  laity  of  the  twentieth 
century.  The  public,  in  short,  expect  and  are  justified  in  expecting 
in  the  near  future  a  generous,  enlightened,  adequate  scheme  of  Law 
Reform,  and  this  must  include  not  only  a  '  Judicature  Act '  which 
shall  consolidate,  amend,  and  supplement  its  dozen  predecessors, 
but  the  establishment  of  a  suitable,  permanent  machinery,  by  means 
of  which  the  Law  and  its  administration  may  be  constantly  over- 
looked, put  in  good  working  order,  and  so  maintained. 

This  would  involve  two  Government  measures,  the  first  of  which 
should  be  the  creation  of  a  *  Department,'  or  Ministry  of  Justice ; 
for  it  is  time  to  give  to  the  Law  the  advantages  already  given  to 
Agriculture,  and  about  to  be  extended  to  Education.  This  Master- 
machine  being  provided  would  produce,  in  due  course,  its  first  great 
fruil,  the  Judicature  Bill  of  19 — ,  and  the  Act  would  follow. 

All  the  great  Departments  of  the  State  are  provided  with  a  more 
or  less  efficient  organization,  by  means  of  which  the  duties  entrusted 
to  them  are  carried  out  The  details  of  this  organization  differ  in 
different  offices,  but  in  all  cases  the  main  features  are  the  same, 
namely,  a  political  chief ;  a  permanent  head ;  a  '  Board '  or  Council 
of  experts,  to  which  the  political  chief  can  look  with  confidence 
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for  advice  upon  all  official  matierB;  and  a  parliamentary  secre- 
tary, 'for  nothing  is  more  helpless  than  a  Department  which 
has  no  official  defender ' ;  and  a  sufficient  clerical  staff.  By  such 
an  arrangement  the  political  chief  is  freed  from  the  troublesome 
minor  details  of  the  Office,  and  is  enabled  to  give  the  whole  of 
his  energy  and  attention  to  the  policy  of  his  Department.  The 
countiy  has  always  recognized  the  necessity  and  usefulness  of  such 
equipments,  and  has  provided  a  liberal  purse  for  their  support ;  for 
instance,  Admiralty  gets  its  £261,000,  Agriculture  its  £105,000, 
Local  Government  its  £197,000,  and  so  on. 

Let  us  consider  the  provision  made  for  the  supervision  of  the 
administration  of  Justice  in  England. 

The  Lord  Chancellor  of  the  day  is  the  political  head  of  the  Law. 
Every  matter,  even  the  most  trivial,  which  in  any  way  affects 
either  the  administration  of  the  Law  or  its  substance,  must  pass 
through  his  hands  and  is  subject  to  his  control.  Upon  the  shoulders 
of  this  one  official  rests  the  entire  responsibility  for  eveiything 
connected  with  the  Law  and  its  chief  officers.  Those  who  can  form 
an  adequate  idea  of  the  vastness  of  the  region  to  which  this  responsi- 
bility extends,  will  understand  what  the  practical  outcome  of  such 
an  arrangement  must  inevitably  be.  A  task  which  would  tax  to 
the  utmost  the  energies  of  the  most  strenuous  and  I'obust  of  men, 
even  if  assisted  by  a  Council  and  an  ample  staff,  is  imposed  upon 
one  individual.  But  the  supervision  of  the  Law  and  its  officers  is 
only  a  part,  and  not  the  largest  part,  of  a  Chancellor's  duties.  He 
is  a  Judge  of  the  Final  Court  of  Appeal.  He  has  to  peruse  and 
sanction  all  rules  of  procedure,  not  only  those  of  the  Supreme 
Court,  but  those  of  the  County  Courts  and  those  made  under 
innumerable  statutes.  He  is  speaker  of  the  House  of  Lords,  and  is 
one  of  the  chief  expounders  and  defenders  of  the  ministerial  policy. 
He  is  the  patron  of  many  livings,  and  practically  all  the  Judges, 
County  Court  Judges,  and  Justices  of  the  Peace,  are  appointed  by 
him.  For  the  discharge  of  these  manifold  duties  the  minister  is  pro- 
vided with  a  permanent  secretary,  two  private  secretaries,  and  certain 
ceremonial  officers  at  a  cost  of  about  £3,000  a  year  I  It  is  obvious 
that  no  official  can  hope  with  such  assistance  as  this  to  dis- 
charge these  multifarious  and  most  important  duties,  either  t^  bis 
own  satisfaction,  or  to  the  public  benefit.  If  he  should  be  so  ill- 
advised  as  to  attempt  the  impossible,  the  result  would  be,  to  the 
individual  loss  of  health,  or  life,  and  to  the  country,  much  valuable 
service.  The  intolerable  burden  of  this  office  is  vividly  described 
by  the  late  Lord  Herschell  in  an  address  to  certain  Justices  of  the 
Peace  in  the  Times  of  November,  1893. 

How  such  a  mass  of  heterogeneous  duties,  judicial,  ministerial, 
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and  legislative,  came  to  be  imposed  upon  one  official,  is  a  matter  of 
history,  of  the  history  of  England.  The  thing  has  grown  gradually 
up  in  earlier  and  easier  times,  and  in  the  casual,  haphazard,  adventi- 
tious way  so  characteristic  of  our  institutions.  If  the  holders  of  this 
office  have  done,  as  they  undoubtedly  have,  good  work  and  pre- 
vented an  utter  collapse,  it  is  due  to  the  zeal  and  energy  of  the 
chief  and  his  staff,  not  to  the  efficiency  of  the  means  at  their  dis- 
posal. Few  will  deny  that  for  the  work  now,  and  in  the  future  to 
be  done,  the  machinery,  if  it  can  be  so  called,  now  existing  is  feeble, 
discredited,  and  obsolete,  and  that  the  time  has  come  for  its  re- 
construction upon  a  far  more  liberal  and  enlightened  basis. 

The  analogy  of  the  great  Qovernment  Offices,  and  the  example  of 
European  States,  suggest  the  groundwork  of  such  a  re-construction, 
the  outline  of  which  might  be  somewhat  as  follows : — 

A  Ministry,  or  Department,  of  Justice.  This  department  would 
be  concerned  with  civil  justice  only ;  the  Home  Office  would,  at  any 
rate,  until  the  time  shall  arrive  for  a  general  survey  of  the  whole 
work  of  the  Government  Departments  and  the  adoption  of  a  uniform 
plan,  continue  to  deal  with  criminal  justice  and  the  police. 

A  Minister  of  Justice,  the  Lord  Chancellor. 

A  Board  or  Council.  This  might  conveniently  consist  of  two 
branches,  one  acting  as  a  'Consultative  Committee/  part  as  it 
were  of  the  pei*sonal  staff  of  the  Chancellor,  and  consisting  of  the 
Permanent  Secretary  and  the  Attorney  and  Solicitor-General. 
These  latter  officials  might  also  perhaps  undertake  the  important 
duties  discharged  in  other  offices  by  the  parliamentary  secretaries. 
The  other  branch  of  the  Council  would  act  as  a '  Committee  of  Advice,* 
and  should  be  composed  of  the  Presidents  and  Vice-Presidents  of  the 
Council  of  the  Bar,  of  the  Incorporated  Law  Societies  of  London 
and  some  other  principal  towns,  and  of  the  principal  Chambers  of 
Commerce. 

The  functions  of  this  '  committee  of  advice '  would  be  to  inform 
the  mind  of  the  Chancellor  upon  matters  submitted  to  it  through 
the  Permanent  Secretary,  and  further  to  bring  before  the  Chancellor 
everything  connected  with  the  administration  of  justice  which  it 
might  consider  a  fit  subject  for  his  consideration.  The  sei'vices 
which  such  a  committee  could  render  to  their  chief  would  be  of  the 
utmost  value.  It  would  act  as  an  *  Intelligence  Department,'  keep- 
ing the  office  in  full  touch  with  the  country.  Not  only  would  the 
members  of  it  be  themselves  men  of  great  skill  and  experience  in 
matters  connected  with  their  professions,  but  they  would  have 
always  at  their  disposal,  when  they  should  think  it  desirable  to  ask 
for  it,  the  wealth  of  expert  knowledge  possessed  by  the  societies 
over  which  they  presided. 
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It  is  difficult  to  imagine  a  more  effective  instrument  for  discover- 
ing and  remedying  defects  in  the  law  and  its  administration  tban 
this ;  for  the  State  would  practically  obtain,  at  a  trifling  cost,  the 
assistance  of  three  admirably  organized  societies,  all  ready  for  action^ 
and  adequately  representing  the  views  of  the  legal  and  business 
communities.  It  would,  probably,  be  rai*ely  necessary  that  this 
'  committee  of  advice '  should  meet,  as  the  bulk  of  their  business 
could  be  settled  by  correspondence. 

It  would  be^  no  doubt,  necessary  to  increase  the  secretarial  and 
clerical  staff,  for  the  purpose  of  assisting  the  Permanent  Secretary 
in  the  routine  work  of  the  department,  which  would  be  largely 
increased,  and  the  Chancellor  should  have  the  power,  with  the  con- 
sent of  the  Treasury,  of  providing  and  paying  such  persons  as  might 
be  required  for  carrying  out  legal  work  sanctioned  by  the  depart- 
ment, and  who  could  not  be  conveniently  recompensed  by  the 
exercise  of  the  official  patronage. 

Suppose  then  that  a  '  master-machine '  has  been  created,  either 
in  the  way  indicated  or  in  some  other — for  details  matter  little  if  the 
great  object  of  giving  strength  and  energy  to  the  driving-wheel  is 
accomplished.  Its  first  work  would,  we  have  supposed,  be  the 
preparation  of  the  Bill  on  which  the  Judicature  Act  of  the  new 
centuiy  is  to  be  founded.  The  department  would  have  in  its  own 
hands  everything,  or  nearly  everything,  necessary  for  that  purpose. 
It  would  be  able,  as  has  been  shown,  to  command  the  assistance  not 
only  of  the  entire  legal  profession,  but  of  the  ablest  men  of  business 
outside  it.  If  perchance  there  should  be  any  especial  subject  upon 
which  it  required  assistance,  it  could  readily  get  it  through  a  Par- 
liamentary Committee.  But  there  is  not,  in  fact,  any  question 
connected  with  the  law  and  its  administration  which  the  expert 
assistance,  at  the  disposal  of  a  department  so  constituted,  could  not 
readily  deal  with.  The  Bill,  it  must  be  remembered,  would  deal 
with  the  administration  of  civil  justice  only,  and  every  point  upon 
this  subject  is  known  and  has  been  discussed  a  thousand  times,  and 
there  is  really  nothing  upon  which  an  accumulation  of  Blue-books 
could  throw  any  useful  light. 

The  first  work  of  the  Council  being  put  in  hand,  the  '  committee 
of  advice '  might  be  trusted  to  set  speedily  to  work  on  other  press- 
ing business.  There  is  an  ample  supply  of  professional  talent 
waiting  for  employment^  and  there  is  an  inexhaustible  amount  of 
material  upon  which  it  can  be  most  usefully  employed.  Under  the 
new  conditions  these  would  be  brought  together,  and  we  might 
expect  that  each  year  would  see  many  consolidating  statutes 
drafted,  and  a  nearer  approach  made  to  the  inevitable  code,  and 
many  other  schemes  carried  out  which   have  long  lain  dormant. 
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Thus  the  early  years  of  the  century  would  see  the  beginnings  of 
a  thorough,  trenchant,  far-reaching  system  of  law  reform,  not 
transitory  but  permanent. 

Let  us  try  and  imagine  how  this  *  department  *  would  deal  with 
any  difficult  question  which  it  had  to  face,  such  for  instance  as  the 
holding  of  assizes  and  sessions.  The  Permanent  Secretary,  at  the 
i*equest  of  the  Chancellor,  would  send  to  the  *  committee  of  advice' 
a  series  of  questions,  requesting  it  to  report  thereon.  The  com- 
mittee would,  in  a  case  of  such  difficulty,  call  meetings  of  their 
respective  societies,  and  debates  would  ensue.  In  the  result  this 
committee  would  make  a  joint  report  to  the  Chancellor,  who 
would  consider  it,  with  the  aid  of  the  persons  whom  for  distinction's 
sake  we  have  called  the  'consultative  committee/  and  certain 
conclusions  would  be  come  to.  Then  these  conclusions  might  be 
again,  considered  by  the  entire  Council,  and  finally  might  be  sub- 
mitted to  the  Judges.  The  scheme  when  finally  settled  would  be 
drafted  under  the  supervision  of  the  Attorney  and  Solicitor  and 
brought  before  Parliament. 

The  action  of  Parliament  is  uncertain,  but  it  is  likely  that 
a  measure  so  prepared,  and  backed  by  such  an  overwhelming 
weight  of  expert  authority,  would  pass  without  serious  opposition. 
Such  a  method  of  proceeding  would  be  {pace  Mr.  Montague  Crackan- 
thorpe)  cheaper,  speedier,  and  at  least  as  effective  as  a  Royal,  or 
any  other,  Commission. 

There  is  the  question  of  *  Patronage,'  the  most  onerous  of  all  the 
burdens  which  a  Lord  Chancellor  is  called  upon  to  bear.  Its 
exercise  may  seem  to  possess  some  few  advantages,  but  the  draw- 
backs are  far  more  numerous  and  weighty.  The  ceaseless  impor- 
tunity of  a  crowd  of  political,  social,  and  professional  acquaintances, 
not  always  scrupulous  or  delicate  in  the  means  w^hich  they  employ, 
must  cause  disgust  and  irritation.  For  one  person  gratified  and 
grateful,  a  hundred  often  are  disappointed  and  filled  with  resent- 
ment. The  position  is  an  intolerable  one,  and  the  system  faulty. 
It  exposes  men  to  influences  which  operate  most  powerfully  on 
those  who  are  the  most  genial  and  kindly-natured,  and  if  they  yield 
to  the  most  amiable  of  human  weaknesses,  they  are  denounced. 
Many  have  desired  to  be  relieved  from  their  thankless  task,  and 
herein  the  Council  proposed  might  be  made  of  service.  Thus  when 
any  vacancy  occurred  the  'committee  of  advice'  would  furnish 
their  chief  with  a  list  containing  a  certain  number  of  names,  and 
from  these  his  choice  would  be  made.  Probably  in  such  cases  the 
Committee  would  consult  the  Council  of  the  Bar,  or  the  Incor- 
porated Law  Society,  or  both,  as  the  circumstances  might  suggest. 
The  Chancellor  would   in   this  way   be  relieved  from   unseemly 
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pressure,  whilst  the  privileges  of  his  ofGce  would  be  substantially 
untouched.  Such  an  attempt,  however,  to  relieve  the  Chancellor 
at  the  expense  of  the  Qovemment  is  not  likely  to  be  attempted  in 
the  near  future. 

The  cost  of  such  a  department  would  not  be  worth  considera- 
tion, even  if  it  were  likely  to  be  considerable.  But  this  would 
not  be  the  case.  Even  if  the  members  of  the  '  committee  of 
advice '  required  any  remuneration,  it  would  probably  be  limited 
to  such  a  sum  as  would  secure  them  and  their  societies  from  being 
out  of  pocket.  The  secretarial  and  clerical  staff,  &c.,  would  require 
to  be  strengthened,  and  provision  made,  as  before  suggested,  for 
work  done  by  legal  experts.  But  beyond  this  there  would  be  little, 
and  probably  £io,cx)o  a  year  would  suffice  to  commence  with.  But 
the  question  is  not  one  of  cost.  For  necessary  work  well  done  the 
nation  does  not  haggle  about  cost.  If  the  Government  would  create 
and  equip  a  practical  businesslike  Department  of  Justice,  it 
would  have  no  difficulty,  even  in  these  times,  in  getting  any  money 
that  might  be  required. 

Thomas  Skow. 
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NEGOTIABILITY  AND  ESTOPPEL  i. 

ALL  firsi-examination  students  ought  to  be  ruthlessly  plucked 
.  if  they  cannot  tell  what  a  '  negotiable '  instrument  is,  and 
•whence  its  peculiar  characteristics  were  derived  ;  for  the  text-books 
make  it  dear  enough  to  them  that — 

'Bills  of  exchange  and  promissory  notes  .  .  .  ai'e  by  the  law- 
merchant  negotiable  in  both  senses  of  the  word.  The  person 
who  .  .  .  becomes  holder  may  sue  in  his  own  name  on  the  contract, 
and  ...  he  has  a  good  title  notwithstanding  any  defect  of  title 
in  the  party  .  . .  from  whom  he  took  it  *.' 

The  ordinary  common  law  doctrines  were  thus  completely  anta- 
gonized by  the  provisions  of  the  law-merchant ;  for  as  Mr.  Justice 
Byles  says^: — ^'The  object  of  the  law-merchant  as  to  bills  and 
notes  ...  is  to  secure  their  circulation,  therefore  honest  acquisition 
confers  title.  To  this  despotic,  but  necessary  principle,  the  ordinary 
rules  of  the  common  law  are  made  to  bend.' 

Or,  as  Baron  Wilde  puts  it  ^ : — *  The  law-merchant  validates  in 
the  interest  of  commerce  a  transaction,  which  the  common  law 
would  declare  void  for  want  of  title  or  authority.' 

And  if  we  ask  the  cause  of  this  divergence  between  the  two  laws, 
Mr.  Bigelow  supplies  the  answer*: — *It  is  here  that  the  law- 
merchant  appears  in  its  strongest  colours,  and  in  its  most  striking 
contrast  to  the  common  law.  It  is  negotiability/  that  affords  the 
colouring  and  the  contrast.' 

So  run  the  text-books ;  and  perfect  familiarity  enables  us  to 
repeat  the  language  not  only  without  criticism,  but  without  a  sus- 
picion of  the  possibility  of  incorrectness.  Are  not  these  things 
among  the  very  fundamentals  of  the  law  %  Well,  it  will  do  little 
harm  to  inquire. 

^  This  article,  together  with  former  articles  by  the  same  writer  in  the  Law 
QuAXTEBLT  Rbyikw  on  '  Priorities  in  relation  to  Estoppel '  (L.  Q.  R.  xiii.  46,  X44)  and 
*  Estoppel  by  Negligence'  (L.Q.R  xv.  384),  is  adapted  from  jMirt  of  a  forthcoming 
^ork  on  *  Estoppel  by  Misrepresentation.' 

*  Per  Blackburn  J.  in  Onuch  v.  Oridii  Fonder,  1873,  L.  R.  8  Q.  B.  374,  382  ;  42  L.  J. 
Q.  B.  183.  Quoted  approvingly  in  Pollock  on  Contracts,  6th  ed.,  p.  219 ;  Chalmers  on 
BiUs,  5th  ed.y  103  ;  McLaren  on  Bills,  197,  445  ;  Cabab^  on  Estoppel,  130;  Addison 
on  Contracts,  9th  ed.,  1096.  And  see  Bouvier's  Law  Diet.  (Rawle),  tit.  Negotiate.  To 
same  effect,  per  Bowen  L.J.  in  SimmoM  v.  London  Joint  Stock  Bank  [1891]  2  Ch.  at 
p.  394 ;  60  L.  J.  Ch.  324. 

*  SiDan  y.  N.  B.  A,y  1863,  a  H.  &  C.  185  ;  32  L.  J.  Ex.  273. 

*  9tcan  T.  N.  B.  A.,  1862,  7  H.  &  N.  634 ;  31  L.  J.  Ex.  436. 

*  On  Bills  and  Notes,  ao6. 

VOL.  XVL  L 


136  The  Law  Quarterly  Review.  [No.LXll. 

I.  Tranrferee  9uxng  in  hu  own  name, — The  first  of  these  dis- 
tinguishing characteristics  of  bills  and  notes — that  a  transferee 
can  sue  in  his  own  name^ — is  very  easily  displaced^  and  that  in 
four  different  ways : — 

(i)  Assignees  of  covenants  'running  with  the  laAd'  could,  and 
can,  sue  upon  them  in  their  own  name^.  This  was  not  because 
of  any  law-merchant  or  law-farmer,  but  because  the  covenant  was 
made  with  the  person  who  for  the  time  being  had  the  land.  That 
is  to  say,  the  covenant  was  ambulatory. 

(2)  It  was  for  the  same  reason^  and  not  because  the  law-merchant 
so  declared  (an  absurd  idea)  that  the  transferee  of  a  note  could  sue 
upon  it  in  his  own  name : — 

*  The  note  is  an  original  promise  by  the  maker  to  pay  any  person 
who  shall  become  the  bearer ;  it  is  therefore  payable  to  any  person 
who  successively  holds  the  note  bond  fde^  not  by  virtue  of  any 
assi^ment  of  the  promise,  but  by  an  original  and  direct  promise 
moving  from  the  maker  to  the  hearer  ^* 

(3)  All  choses  in  action  may  be  sued  upon  in  equity  in  the  name 
of  the  transferees  of  them.  The  characteristic  in  hand,  therefore, 
is  that  of  the  courts  of  law,  rather  than  that  of  certain  cboses  in 
action;  and  that  which  has  been  spoken  of  as  a  distinguishing 
characteristic  of  bills  and  notes  is  really  but  a  point  of  practice, 
upon  which  different  courts  take  opposite  views* 

(4)  Whatever  may  be  thought  of  these  three  points,  it  will  not 
be  doubted  that  in  many  jurisdictions  modem  statutes  have 
abolished  all  distinctions  between  'negotiable'  instruments  and 
other  choses  in  action  (arising  out  of  contract),  with  reference  to 
the  right  of  assignees  to  sue  upon  them  in  their  own  names.  All 
transferees  may  now  so  sue. 

As  to  this  first  characteristic,  then,  we  may  say  either  that  it 
never  existed,  or  that  if  it  did,  it  has  been  abolished. 

*  In  A  noteworthy  judgment  in  SAaio  t.  Bailroad  (1879,  loi  U.  S.  557)  Strong  J. 
contends  that  ^the  capability  of  being  thus  transferred,  so  as  to  give  to  the  indorsee 
a  right  to  sue  on  the  contract  in  his  own  name,  is  what  constitutes  negotiability/ 
The  acquisition  of  a  better  title  than  that  of  the  transferor  he  treats  as  a  consequence 
of  this  capability. 

*  Onicord  Building  Soeidy  t.  Smithaon  [1893]  i  Ch.  6,  7  ;  63  L.  J.  Ch.  138  ;  MitcktU  t. 
Warner^  1835,  5  Conn.  498;  Tapscolt  y.  WiUiam$y  1841,  10  Ohio  443;  Speneer^s  0cm 
and  notes,  i  Sm.  L.  G.  8th  ed.  106  £f. 

'  Per  Story  J.  in  BuUard  t.  Bell^  181 7,  Mason  243.  And  see  Reed  ▼.  Ingrahanif  1799, 
3  Dall  505  (Pa.)  ;  and  Thompmm^Y.  Perrine,  1882,  106  U.  S.  593. 

*  That  the  point  was  one  of  practice  becomes  very  clear  when  it  is  remembered 
that  although  an  assignee  of  a  chose  in  action  was  not  permitted  to  sue  at  law 
in  his  own  name,  yet  his  real  presence  was  acknowledged  when  suing  in  the  name 
of  his  assignor.  To  a  defence  yalid  as  against  his  assignor,  it  was  sometimes  a  good 
replication  that  the  plaintiff  was  suing  as  a  trustee  for  the  assignee,  who  was  there- 
fore the  real  plaintilt  In  other  words,  courts  of  law  allowed  transferees  to  assert 
their  rights  through  their  trustees,  whereas  equity  permitted  the  same  thing  to  be 
done  directly.    See  Matter  v.  UUlw,  1791,  4  T.  R.  340,  judgment  of  Buller  J. 
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n.  Honest  aequmtion  confers  title, — ^It  is  very  extraordinary  that 
it  should  ever  have  been  said  that  a  distinguishing  characteristic 
of  '  negotiable '  instruments  was  that  honest  acquisition  of  them 
confers  title.     Consider  these  j  oints : — 

(i)  A  ^negotiable'  instrument  is  a  ^negotiable'  instrument 
whether  it  is  due  or  overdue ;  and  yet  honest  acquisition  of  it  at 
one  stage  of  its  career  will  (generally)  confer  title,  but  when  it 
passes  a  certain  age  an  honest  transferee  takes  what  is  given  him 
and  no  more  ^. 

(2)  Again,  it  is  not  true  even  of  current  instruments  that  honest 
acquisition  will  always  confer  title ;  for  it  will  be  of  no  assistance 
if  the  signatures  to  them  have  been  obtained  by  certain  frauds  ^ ; 
or  if  the  amount  payable  has  been  fraudulently  increased  ' ;  or  if  the 
signature  to  a  blank  piece  of  paper  has  been  stolen,  and  converted 
into  a  bill* ;  or  if  even  a  completed,  but  unissued,  bill  be  stolen*; 
or  if  a  material  alteration  has  been  made  in  a  bill  ® ;  or  in  many 
other  cases  '^. 

(3)  Nor  can  it  be  said  that  the  '  honest  acquisition '  doctrine  is 
confined  to  *  negotiable '  instruments,  for  there  is  the  ever- widening 
class  of  cases  provided  for  by  that  most  important  rule : — 

'  Generally  speaking,  a  chose  in  action  assignable  only  in  equity 
must  be  assigned  suoject  to  the  equities  existing  })etween  the 
original  parties  to  the  contract;  but  this  is  a  rme  which  must 
yield,  wnen  it  appears  from  the  nature  or  terms  of  the  contract 
that  it  must  have  been  intended  to  be  assignable  free  from,  and 
unaffected  by,  such  equities  *.' 

^  *  Where  an  overdue  bill  u  neffotkUed,  it  can  be  negoHcUed  only  subject  to  any  defect 
of  title  affecting  it  at  ita  maturity' :  45  &  46  Vict.  (Imp.)  c.  61,  s.  36  (a) ;  53  Vict. 
(Can.)  c.  33,  8.  36  (a). 

"  Foster  t.  McKinnon,  1869,  L-  R-  4  G.  P.  704 ;  38  L.  J.  C.  P.  310 ;  Second  NaL  Bank  v. 
Hewitt,  1896,  59  N.  J.  L.  57  ;  34  Atl.  Kep.  988. 

'  Sehqftdd  t.  LondUbonmgh  [1894]  a  Q.  B.  660 ;  63  L.  J.  Q.  B.  649 ;  [1895]  I  Q.  B. 
536;  64  L.  J.  Q.  B.  293 ;  [1896]  A.  C.  514 ;  65  L.  J.  Q.  B.  593. 

*  Byles  on  Bills,  15th  ed.,  255  \  Daniel  on  Negotiable  Instruments,  s.  814 ;  Parsons, 
K.  &  B.  Tol.  I,  114. 

*  Baxendaie  v.  Bennett,  1878,  3  Q.  B.  DIt.  525  ;  47  L.  J.  G.  P.  624 ;  Bigelow  on  Bills 
and  Notes,  177,  17S,  and  oases  there  cited.  But  see  per  Williams  J.  in  Ingham  ▼. 
Primrose,  1859,  7  C.  B.  N.  S.  82  ;  28  L.  J.  C.  P.  294. 

*  Calvert  ▼.  Baker,  1838,  4  M.  &  W.  417  ;  Desbrow  y.  We&ieriy,  1834,  i  Moo.  ft  R.  438 ; 
CrfiUy  v.  Hodgefi,  1842,  5  Sc.  N.  R.  221  ;  4  M.  ft  Gt.  561 ;  11  L.  J.  C.  P.  289  ;  Bvarc^flM 
T.  Mocre^  1854,  23  L.  J.  Q.  B.  261.  See  the  codes,  45  ft  46  Vict.  (Imp.)  c.  61,  s.  64  ; 
53  Vic.  (Can.)  c  33,  s.  63.  Middaugh  v.  Elliott,  i  Mo.  App.  462 ;  Kingston  Sav.  Bk.  v. 
Boeserman,  1893,  52  Mo.  App.  269 ;  Neumuin  ▼.  King,  1896,  54  Ohio  St.  273 ;  43  N.  £. 
Bep.  683.    But  see  Mt.  Morris  Bk.  v.  Xairatm,  1804,  27  N.  Y.  Sup.  272. 

»  Master  t.  Hitt,  1793,  4  T.  R.  320 ;  5  T!  R.  3(^7  ;  2  Hy.  Bl.  140 ;  2  R.  R.  399 ;  Mason 
y.  Bradley,  1843, 11  M.  ft  W.  593 ;  12  L.  J.  Ex.  425  ;  Harrison  v.  Coigreaiee,  1847,  4  C.  B. 
562;  16  L.  J.  C.  P.  198  ;  Wanington  v.  Early,  1853,  2  E.  ft  B.  763 ;  23  L.  J.  Q.  B.  47  ; 
Gardner  t.  Walsh,  1855,  5  £.  ft  B.  91  ;  24  L.  J.  Q.  B.  285  ;  HirschfiOd  t.  amith,  1866, 
L.  R.  I  C.  P.  340 ;  35  L.  J.  C.  P.  177 ;  Hirsehman  ▼.  Budd,  1873,  L.  R.  8  Ex.  171 ; 
4a  L.  J.  Ex.  113 ;  Vance  ▼.  Lowtherj  1876,  i  Ex.  D.  176 ;  45  L.  J.  Q.  B.  200 ;  Hotter  t. 
Beard,  1896,  54  Ohio-St.  398  ;  43  N.  E.  Rep.  1040  ;  Oolwhbia  t.  OomeO,  1888,  130  U.  S. 
658  ;  Swinney  v.  Kdwards,  1898,  55  P.  Rep.  306  (Wy.). 

'  Re  Agra  amd  Mat^ermaeCs  Ba/ik,  1867,  L.  R.  2  Ch.  at  p.  397. 

L  2 


138  The  Law  Quarterly  Review.  [No.  LXII. 

(4)  The  cases  are  legion,  too,  in  which  honest  acquisition  of  such 
'non-negotiable'  articles  as  goods  and  lands  will  confer  a  better 
title  than  that  held  by  the  transferor : — 

(a)  A  mortgagee  allows  the  mortgagor  to  have  the  deeds,  and 
they  are  fraudulently  deposited  as  security  for  a  loan.  The  depositee 
gets  a  better  title  than  the  depositor  bad  ^. 

{b)  Goods  entrusted  to  a  mercantile  agent  may  be  sold,  and 
a  good  title  passed,  although  he  had  no  interest  in  the  goods,  and 
no  right  to  sell  them  \ 

{c)  Any  one  held  out  as  the  owner  of  goods  may  transfer  a  better 
title  than  he  has — at  least  the  owner  will  be  estopped  from  assert- 
ing.to  the  conti-ary  ^ 

{d)  A  purchaser  in  market  overt  may  obtain  a  better  title  than 
that  of  his  vendor. 

Negotiability  and  traiuferabiliiy, — Abandoning  then  these  two 
customary  significations  of  '  negotiability,'  let  us  try  the  dictionary 
meaning,  namely,  'transferability.'  This  has  been  adopted  by 
some  writers,  but  only  very  summarily  to  be  departed  from.  For 
example^  in  '  Daniel  on  Negotiable  Instruments/  we  find  it  stated 
that  ^ — '  An  instrument  is  called  negotiable  when  the  legal  title  to 
the  instrument  itself,  and  to  the  whole  amount  of  money  expressed 
upon  its  face,  may  be  transferred  from  one  to  another  by  indorse- 
ment and  delivery  by  the  holder,  or  by  delivery  only/ 

But  the  learned  author  approves  of  sudi  language  as  the 
following : — 

'  Written  contracts  are  not  necessarily  negotiable,  simply  because 
by  their  terms  they  inure  to  the  benefit  of  the  bearer.  Doubtless 
the  certificates  were  assignable,  and  they  would  have  been  so  if  the 
word  '  bearer '  had  been  omitted,  but  they  were  not  negotiable  instru- 
ments in  the  sense  supposed  by  the  appellants.  Holderi  migH 
tran9fer  them,  but  the  amgnee9  took  them  subject  to  every  equity  in  the 
hands  of  the  original  owners  *.' 

Here  then  are  documents  which  are  transferable,  but  not  negoti- 
able. In  another  paragraph,  referring  to  bills  of  lading,  the  same 
writer  says  • : — 

'  Bills  of  lading  are  generally  classed  among  negotiable  instru- 
ments and  are  frequently  spoken  of  as  negotiable  like  bills  of 
exchange,  by  text- writers  and  by  jurists  of  high  reputation  and 

'  Pmy-Herriek  t.  AUwood,  18^7,  a  De  O.  ft  J.  ai  ;  27  L.  J.  Ch.  lai ;  Brtxiolesby  ▼. 
TtmperancB  Bwiding  Socie^  [1895]  A.  G.  173 ;  64  L.J.  Gh.  433. 
'  The  Factors  Act,  5a  &  53  Viot.  (Imp.)  o.  45,88.  2,  7,  8,  9,  10. 
'  lb.  2,  7,  8,  9 ;  Sale  of  Ooods  Act,  1893,  56  k  57  Vict,  c  71,  s.  ai. 

*  8. 1.  See  also  Smith's  L.  G.,  loth  ed.,  456  ;  and  Addison  on  Gootraeta,  loth  ed., 
1096. 

*  Baihroad  Ox  t.  Howard,  7  Wall.  415.    Quoted  by  Mr.  Daniel  *  S.  1727. 
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authority^.  But  while  tAey  are  aMigriable  and  poBsess  certain 
capacities  of  negotiation,  which  assimilate  them  quite  closely  in 
some  respects  to  negotiable  instruments,  they  are  not  negotiable  in 
the  same  sense  as  bills  of  exchange  or  negotiable  promissory  notes  ^. 
And  it  is  more  correct  to  speak  of  them  as  qua^i  negotiable  instru- 
menU,  since  they  are  rather  Uke,  than  of,  them  \* 

It  would  of  course  be  quite  out  of  the  question  to  substitute  for 
'  quasi  negotiable '  the  phrase  quasi  transferable.  That  would  be 
to  alter  Mr.  Daniel's  meaning,  which  was  that  although  bills  of 
lading  were  capable  of  complete  transfer,  yet  that  they  lacked  some 
of  '  the  peculiarities  which  attach  to  negotiable  paper ' — in  other 
words,  they  are  completely  transferable,  but  only  quasi  negotiable. 

Not  much  help  is  to  be  obtained  from  the  codes.  We  find  in  the 
English  and  Canadian  compilations  that  *  A  bill  is  negotiated  when 
it  is  transferred  from  one  person  to  another  in  such  a  manner  as  to 
constitute  the  transferee  the  holder  of  the  bill  ^.'  But  if  we  were 
to  say  that  a  blacksmith's  account  '  is  negotiated  when  it  is  trans- 
ferred from  one  person  to  another  in  such  a  manner  as  to  constitute 
the  transferee  the  holder  of  the  account,'  the  assertion  would  be 
quite  as  valid,  and  just  as  fruitless.  For  the  gist  of  both  state-* 
ments  is  merely  that  bills  and  accounts  may  both  alike  be  trans* 
ferred — a  remark  that,  of  course,  does  not  help  one  to  appreciate 
any  distinction  between  them. 

The  last  hope  of  intelligibility  (upon  the  view  that  negotiability 
means  simply  transferability)  seems  to  be  removed  with  Mr.  Joseph 
Chitty's  perfectly  accurate  remark  ^  that '  It  is  now  well  established 
that  it  is  not  essential  to  the  validity  of  a  bill  that  it  should  be 
transferable  from  one  person  to  another  ^.' 


'  Lickbamno  v.  Maaon^  1787,  2  T.  R.  63, 1  R  R.  425,  in  which  the  jury  found  '  that  by 
the  custom  of  merchants  bills  of  lading  ...  to  order  or  assigns,  hsTo  been  and  are  . .  . 
negotiable  and  transferable';  BerkUng  y.  Wamng,  7  Ad.  ft  E.  22;  BOL  y.  Moss, 
5  Whart  189. 

*  Gumey  ▼.  Behrendy  3  E.  &  B.  622  ;  23  L.  J.  Q.  B.  265  ;  Barnard  v.  Oampbea,  55  N.  T. 
47^  ;  I  Smith's  Lead.  Gas.,  loth  ed.,  693. 

'  Schouler's  Personal  Property,  410,  605 ;  Davenport  Nat.  Bank  y.  Homeifer,  45 
Mo.  145. 

*  45  ft  46  Vict.  (Imp.)  c.  61,  8.  31  (i)  ;  53  Vict.  (Can.),  c.  33,  s.  31.  The  codes  also 
proyide  that  a  bill  containing '  words  prohibiting  transfer ...  is  not  negotiable ' 
(s.  8) ;  but  the  codes,  of  course,  do  not  mean  that  such  a  bill  cannot  be  trans- 
ferred. For  as  Chalmers  says  (on  Bills,  p.  129)  :—<  A  bill  may  be  transferred  by 
assignment  or  sale,  subject  to  the  same  conditions  as  would  be  requisite  in  the 
case  of  an  ordinary  chose  in  action.  Thus :  C  is  the  holder  of  a  note  payable 
to  his  order.  He  may  transfer  his  title  to  D  by  a  separate  writing  assigning  the 
note  iol>;  Be  Barrington,  2  Sch.  ft  Lef.  112,  9  R.  R.  61  (1804) ;  or  by  a  yoluntary  deed 
constituting  a  declaration  of  trust  in  favour  of  D :  Richardeon  y.  Riehardaonj  L.  R  3 
£q.  686  (1867) ;  or  by  a  written  contract  of  sale :  Sheldon  y.  Parker,  3  Hun.  (N.  T.) 
4^  (1875).  A  bill  is  a  chattel,  therefore  it  may  be  sold  as  a  chattel.  A  biU  i« 
a  choae  in  action,  therefore  it  may  be  assigned  as  a  choae  in  action.' 

*  Chitty  on  Bills,  11th  ed.,  115. 

*  For  example,  days  of  grace  are  allowed  on  a  note  payable  to  A  without  adding 
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If  now  we  say  that  bills  are  negotiable  instrnmente;  that 
negotiable  means  transferable;  and  that  bills  are  very  often  not 
transferable,  we  have  some  notion  of  the  confusion  to  which 
current  phraseology  has  reduced  as« 

Summary. — We  seem  thus  to  have  ascertained  that  we  cannot 
ascribe  to  'negotiable'  instruments  the  exclusive  possession  of 
any  of  the  characteristics  by  which  they  are  usually  said  to  be 
distinguished : — 

1.  Transferees  of  other  choees  in  action  may  sue  upon  them  in 
their  own  names. 

2.  Transferees  of 'negotiable'  instruments  sometimes  take  subject 
to  equities,  and  transferees  of  other  choses  sometimes  take  free 
from  them.  Purchasers  of  such  'non-negotiable'  commodities  as 
goods  and  lands  often  acquire  better  titles  than  those  of  their 
vendors. 

3.  Blacksmith's  accounts  are  just  as  'negotiable'  as  bills  and 
notes — judged  by  their  transferability. 

What  then  i>  Negotiability  1 — The  difficulties  commence  to  dissolve 
as  soon  as  it  is  observed  that  the  word  'negotiable'  is  used  in 
two  senses.  The  primary  meaning  unquestionably  is  iranrferable ; 
but  consider  the  following  sentence :  '  A  non^egotiabU  promissory 
note  is  a  mere  chose  in  action;  as  such,  it  is  atmgnabU^  and  the 
assignee  thereof  may  maintain  an  action  thereon  in  his  own 
name  ^.' 

The  language  is  in  perfect  harmony  with  our  ideas;  but  of 
course  it  does  not  mean  that  a  non^asngnable  note  is  assignable. 
In  like  manner,  and  in  language  which  is  customary,  Mr.  Daniel, 
treating  of  'the  tramfer  of  certificates  ^of  deposit V  expresses 
doubts  as  to  whether  they  are  negotiable^.  Stock-certificates  are 
undoubtedly  traruferable,  but  Mr.  Daniel  says  that  they  'are  not 
regarded  as  strictly  negotiable^  although  they  inure  to  the  benefit 
of  the  bearer,  and  may  be  classed  amongst  instruments  quasi- 
negotiable  ^.' 

The  truth  is  that '  negotiable '  has  an  original  and  an  acquired 
signification.     Originally  it  meant  transferable ;  but  afterwards  it 

'  or  to  his  order  or  bearer ' :  8mUh  v.  KendaU,  1 794,  6  T.  R.  1 23.  Of  a  similar  note  it 
was  said  that  '  It  is  not  necessary  that  suoh  a  note  should  be  in  itself  negotiable,  it 
is  sufficient  that  it  should  be  a  note  for  the  certain  payment  of  a  sum  of  money 
whether  negotiable  or  not '  (per  Le  Blanc  J.  in  Rex  t.  Box,  1815,  6  Taunt  328)  ; 
and  a  conyiction  for  foiigery  of  such  a  document  was  sustained.  And  see  W^fU  ▼. 
Seyman,  1859,  34  Pa.  143.  Now  by  the  Codes  (altering  the  law),  45  ft  46  Vict  (Imp.) 
c.  61,  s.  8  (4),  53  Vict.  (Can.)  c.  33,  s.  8  (4),  such  a  note  is  '  negotiable' 

*  Barry  v.  Wachotky,  1899,  77  N.  W.  Bep.  io8o. 
'  On  Negotiable  Instruments,  s.  1702. 

*  lb.  s.  1703. 

*  lb.  s.  1708.  Consider  also  thin  sentence  from  Chalmers  on  Bills  (5th  ed.) :  'The 
character  and  incidents  of  negotiability  depend  upon  the  time  of  negotiatioQ'  (p.  1 15). 
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was  used  to  indicate  the  effects  of  transfer,  namely,  that  the  trans- 
fei-ee  (i)  took  free  from  equities,  and  (2)  could  sue  in  his  own 
name.  And  thus  we  say  that  certain  choses  are  transferable, 
although  not  negotiable — meaning  that  they  are  transferable,  but 
that  certain  effects  do  not  accompany  their  transfer^. 

According  to  primary  meaning  then  a  ^negotiable'  instrument 
was  a  transferable  instrument ;  and  in  that  sense  the  word  truly 
indicated,  at  one  time,  a  real  distinction  among  choses  in  action. 
The  secondary  meaning,  however — that  in  which  it  is  taken  as 
indicating  the  existence  of  peculiar  effects  of  transfer — was  always 
inaccurate  and  unficientific;  for  as  to  the  transferee  bringing  an 
action  in  his  own  name,  that  is.  the  normal  result  of  the  trans- 
ferability of  a  chose  in  action ;  and  as  to  honest  acquisition 
conferring  title,  this  secondary  meaning  arrogates  to  the  transfer 
of  bills  and  notes  alone  an  effect  (i)  which  existed  sometimes  in 
the  case  of  other  property,  and  (2)  which  sometimes  was  absent 
from  bills  and  notes  themselves.  In  other  words,  'negotiable' 
was  used  (in  this  secondary  sense)  to  mark  off  bills  and  notes  from 
other  choses  in  action,  by  a  peculiarity  of  which  they  not  only 
had  no  exclusive  possession,  but  which  frequently  they  had  not 
themselves.  However  dubious  to  some  lawyers  this  assertion  may 
appear  to  be,  there  is  at  least  no  doubt  (i)  that  at  the  present  day 
all  choses  in  action  arising  out  of  contract  are  transferable;  and 
(2)  that  any  rule  as  to  transferees  of  choses  in  action  taking  free 
from  equities  is  by  no  means  confined  to  bills  and  notes,  but  is, 
as  we  have  seen,  *  a  rule  which  must  yield  when  it  appears  from 
the  nature  or  terms  of  the  contract,  that  it  must  have  been  intended 
to  be  assignable  free  from  and  unaffected  by  such  equities  ^.' 

We  must  get  away,  then,  from  the  terms  '  negotiable '  and  'non- 
negotiable.'  For  (i)  their  primary  and  only  true  meaning  has 
been  lost  to  them;  (2)  that  meaning  would  now  be  useful  only 
to  distinguish  between  choses  which  arise  out  of  contract,  and 
those  which  do  not  (for  the  former  are  by  statute  assignable — 
negotiable — and  the  others  are  not),  and  the  word  'transferable' 
(having  no  false  connotations  attached  to  it)  is  better  for  that 
purpose ;  and  (3)  the  acquired  meaning  of  the  terms  was  never 
scientific — at  aU  events  at  the  present  time  they  are  inaccurate  and 
misleading. 

'  See  the  instmctiYe  judgment  of  Strong  J.  in  Show  v.  The  Badroadf  1879,  loi 
IT.  S.  557,  in  which  he  Mys :  '  The  oapability  of  being  thus  transferred  so  as  to  gire 
to  the  indorsee  a  right  to  sue  on  the  contract  in  his  own  name  is  what  constitutes 
negotiability.  ...  In  regard  to  bills  and  notes  certain  other  ooneequences  generaUy  thovgh 
not  attoaye  fotlow'  Ashhurst  J.|  too,  as  early  as  1787,  had  said:  'The  custom  of 
merchants  only  establishes  that  such  an  instrument  may  be  indorsed,  but  the  eifeot 
of  the  indorsement  is  a  matter  of  Uw ; '  Lickbarrow  v.  Maam,  1787,  a  T.  R.  p.  71. 

*  Ante,  p.  137. 
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Ambulatory  and  non-amiulatory. — Nevertheless,  as  the  quotation 
just  made  sufficiently  shows,  there  is  a  real  distinction  among 
choses  in  action  (arising  out  of  contract)^  namely,  between  those 
'intended  to  be  assignable'  free  from  equities,  and  those  not  so 
intended — or,  as  the  present  writer  ventures  to  suggest,  between 
ambulatory  and  non-ambulatory  contracts.  All  contracts  are  now 
transferable  (negotiable) ;  but  some  are  intended  to  be  redeemable 
to  persons  other  than  the  immediate  promisee;  are  intended  to 
be  passed  on  from  hand  to  hand;  are  intended,  that  is,  to  be 
ambulatory. 

Of  such  contracts  there  were  in  early  times  none  (the  simple 
preceded  the  complex),  and  the  courts  declined  to  acknowledge 
their  validity  long  after  the  customary  rules  concerning  them  were 
well  known  to  eveiybody.  Foreign  bills  of  exchange  formed  the 
thin  edge  of  the  wedge;  the  statute  of  Anne^  overruled  Chief 
Justice  Holt  in  his  refusal  to  sanction  the  admission  of  promissory 
notes;  in  1758,  a  bank-note  was  held  to  be  negotiable^;  in  1764, 
a  draft  or  cheque  on  a  bank  ^ ;  in  1 781,  a  note  indoi-sed  in  blank  * ; 
exchequer  bills  in  1820^;  and  bonds  of  the  King  of  Prussia, 
payable  to  the  holder,  in  1824^ 

AU  these  instruments  have  a  common  characteristic  (they  are 
intended  to  be  ambulatory),  but  one  that  is  by  no  means  neces- 
sarily confined  to  them,  as  we  shall  see  later  on.  Some  members 
of  a  class  must  necessarily  be  known  before  the  class  itself  can 
be  accurately  described,  and  non-recognition  of  the  true  dis- 
tinguishing characteristic  has  often  led  to  unnecessary  difficulty. 
Thus  it  happened  that  it  remained  for  Lord  Cairns  (1862),  in 
perhaps  tke  most  noteworthy  single  sentence  of  modem  law,  to 
indicate  the  dear  and  simple  ground  upon  which  rested  the 
asserted  peculiarities  of  'negotiable*  instruments.  It  is  worth 
repeating: — 

*  Generally  speaking  a  chose  in  action  assignable  only  in  equity 
must  be  assigned  subject  to  the  equities  existing  between  the 
orifipinal  parties  to  the  contract;  but  this  is  a  rule  which  must 
yield  when  it  appears  from  the  nature  or  terms  of  the  contract 
that  it  must  have  been  intended  to  be  assignable  free  from,  and 
unaffected  by,  such  equities  '^.* 

In  other  words,  when  it  was  intended  that  an  obligee  was  not 
to  set  up  equities,  he  is  not  to  be  permitted  to  do  it.     Strange 

^  3  &  4  Anne,  c.  9. 

•  Miner  v.  Race,  i  Burr.  452.  »  Grant  v.  Vaughan,  3  Burr.  1516. 

•  P&Mcock  V.  Rhodee,  Doug.  636.  »  Wookey  v.  Poky  4  B.  &  Aid.  i,  23  R.  B.  594. 

•  Qorgier  ▼.  iiienOe,  3  B.  ft  G.  45,  27  R.  R.  a9a  ^  Ante,  p.  137. 
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that  there  shoald  ever  have  been  any  difficulty  about  that  pro- 
position, even  in  getting  it  stated. 

Observe  how  this  sentence  and  the  statutes  cut  into  our  notions 
of '  negotiability.'  A '  negotiable '  chose  in  action  is  one  transferable 
at  law,  upon  which  the  transferee  may  sue  in  his  own  name.  Is 
it  ? — Then  all  contracts  arising  out  of  contracts  are  now  'negotiable.' 
A  '  negotiable '  instrument  is  one  that  passes  to  a  transferee  free 
from  equities.  Is  it? — Then  all  contracts  'intended  to  be  assignable 
free  from  and  unaffected  by  such  equities'  are  'negotiable';  and 
overdue  bills  and  notes  are  not. 

Evidently,  then, '  negotiability '  is  no  longer  a  word  with  which 
to  conjure  up  paradoxical  conclusions.  The  'negotiable  instru- 
ment '  categoiy  was  originally  formed  to  meet  the  case  of  a  single 
sort  of  document  The  essentially  distinguishing  characteristic  of 
such  instrument  was  not  observed.  Other  documents,  therefore, 
which  had  that  characteristic,  but  were  dissimilar  from  bills  of 
exchange  in  other  immaterial  respects,  were  denied  admission  to 
the  category.  Nevertheless,  upon  one  ground  or  another  various 
classes  of  documents  were  eventually  admitted.  Now  we  see  that 
ambulatory  intent  was  the  true  distinguishing  characteristic,  and 
the  category  must  be  rectified  accordingly. 

Freedom  from  equities. — There  are  generally  supposed  to  be  two 
points  at  which  '  negotiability '  affects  the  rights  of  the  holders  of 
bills  and  notes.  The  first  has  regard  to  equities  affecting  liability 
upon  them;  and  the  second  relates  to  the  equities  of  the  real 
owner  of  the  paper,  as  against  some  holder  of  it  who  claims  title 
through  a  finder,  a  thief,  or  a  fraudulent  trustee.  These  two  cases 
must  be  treated  separately  in  order  to  ascertain  accurately  the 
true  foundation  of  the  law  which  governs  them.  The  law  we 
know  fairly  well ;  what  is  the  rationale  of  that  law  ? 

I.  There  is  a  choice  of  explanations  in  the  first  of  these  problems 
(why  cannot  the  maker  of  a  note  set  up  his  equities  as  against 
a  bona  fide  transferee  of  it  ?) ;  and  neither  of  them  is  indebted  for 
its  rationality  to  the  law-merchant : — 

{a)  One  of  them  has  already  been  indicated — the  maker  of 
a  note  is  liable  upon  it  to  a  holder  in  due  course,  although  he  may 
have  equities,  because — 

'  The  note  is  an  original  promise  by  the  maker  to  pay  any  person 
who  shall  become  the  bearer;  it  is  therefore  payable  to  any 
person  who  successively  holds  the  note  bona  fide,  not  by  virtue 
of  an^  assignment  of  the  promise  but  by  an  original,  and  direct, 
promise,  moving  from  the  maker  to  the  bearer  \' 

^  Ante,  p.  136, 
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Observe  carefully  what  is  here  meant.  It  is  not  that  the  trans* 
feree  does  not  acquire  title  to  a  note  '  by  virtue  of  any  assignment ' 
of  it;  but  that  having  so  acquired  it,  the  promise  that  he  sues 
upon  is  one  directly  with  himself.  That  is  to  say,  he  does  not 
allege  that  the  maker  promised  the  payee  that  he  would  pay  a 
third  person — that  is  an  endorsee;  but  that  the  promise  was  to 
the  transferee,  although  at  the  time  of  the  promise  he  was  an 
unascertained  person.  In  this  view  the  case  would  be  analogous 
to  promises  frequently  made  by  advertisement  to  pay  to  the  finder 
of  a  lost  article.  In  such  case  the  promise  is  not  with  the  news- 
paper, but  with  the  person  who  answers  the  description  contained 
in  the  promise.  The  promise  is  'an  original  and  direct  promise 
moving  from  the '  advertiser  to  the  finder. 

{b)  Perhaps,  however,  the  better  view  is  that  of  Page  Wood  L.  J., 
who,  in  holding  a  company  liable  upon  its  bonds,  notwithstanding 
equities  between  it  and  the  original  holder,  said :  *  Where  there  is 
a  distinct  promise  held  out  by  the  company  informing  all  the 
world  that  they  will  pay  to  the  order  of  the  person  named,  it  is 
not  competent  for  that  company  afterwards  to  set  up  equities  of 
their  own  ^/ 

In  other  words,  although  there  may  be  equities,  yet  the  company 
is  estopped  from  setting  them  up.  It  issued  bonds  redeemable  to 
bearer;  it  was  aware  that  the  bonds,  being  ambulatory,  would 
probably  be  transferred  to  third  parties;  it  might  have  placed 
upon  the  face  of  the  bonds  notice  of  the  equities ;  it  enabled  the 
original  holder  to  deceive  innocent  purchasers,  and  it  is  conse- 
quently estopped  from  setting  up  its  equities.  Here  we  are  upon 
firm  ground.  No  support  is  required  from  the  law-merchant,  nor 
from  'negotiability.'  We  are  not  in  antagonism  to  the  general 
law,  but  are  appealing  to  it. 

a.  Having  thus  accounted  for  the  disappearance  of  the  equities 
of  persons  liable  upon  bills  and  notes,  let  us  try  to  ascertain  upon 
what  principle  it  can  be  held  that  a  thief,  a  finder,  or  a  fraudulent 
trustee  may  pass  a  better  title  than  that  which  he  himself  has. 

The  usual  answer  is  '  law-merchant '  and  '  negotiability/  in  hope- 
less antagonism  to  the  general  law :  *  The  law-merchant  validates 
in  the  interest  of  commerce  a  transaction  which  the  common  law 
would  declare  void  for  want  of  title  or  authority  ^.' 

And  thus,  when  the  question  of  title  to  lost,  stolen,  or  misap- 
propriated bonds  came  to  be  decided^  and  the  courts  felt  that 
transferees  in  due  course  ought  to  be  protected,  the  Canadian' 

I  lU  Otntral  EstaUs  Co,,  1868,  L.  R.  3  Ch.  758. 

•  Ante,  p.  135. 

*  UcKenzU  v.  MofuJtreaX,  1878,  29  U.  C.  C.  P.  333. 
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and  American^  judges  declared  that  bonds  were  'negotiable.' 
This  was  thought  to  be  a  sufficiently  satisfactory  solution  of  the 
problem. 

In  England,  a  different  and  a  most  peculiar  course  was  adopted. 
Most  of  the  judges  were  quite  unwilling  to  hold  that  bonds  were 
'negotiable/  and  yet  they  were  unable  to  see  any  other  ground 
upon  which  they  could  decide  in  favour  of  the  transferee.  They 
therefore  determined  that  although  bonds  were  not  'negotiable/ 
yet  that  the  persons  dealing  with  them  were  estopped  by  their  form 
(payable  to  bearer)  from  so  saying.    We  shall  return  to  this  point. 

Mr.  Justice  Blackburn's  criticism  of  that  proposition  should  have 
been  sufficient  * : — 

*  The  company  had  power  to  estop  itself  in  that  way,  but  the 
plaintiff  is  obliged  to  contend  in  this  case  that  they  had  also  power 
to  alter  and  abandon  the  right  of  those  who  might  become  holders 
of  the  instrument,  and  to  declare  that  such  persons  should,  contrary 
to  the  general  inile  of  law,  hold  their  property  on  a  precarious  title, 
liable  to  be  divested  if  a  thief  or  finder  could  find  a  bona  fide  pur- 
chaser for  the  debenture.' 

To  this  Lord  Cairns  made  an  extraordinary  reply,  formulating  the 
doctrine  of  *  negotiability  by  estoppel ' ' : — 

'The  scrip  itself  would  be  a  representation,  to  any  one  taking 
it — a  representation  which  the  appellant  must  be  taken  to  have 
made,  or  to  have  been  a  party  to — that  if  the  scrip  were  taken  in 
good  faith  and  for  value,  the  person  taking  it  would  stand,  to  all 
intents  and  purposes,  in  the  place  of  the  previous  holder.  Let  it  be 
assumed  for  the  moment  that  the  instrument  was  not  negotiable;  that 
no  right  of  action  was  transfeiTed  by  the  delivery ;  and  that  no 
legal  claim  could  be  made  by  the  taker,  in  his  own  name,  against 
the  foreign  Government ;  still  the  appellant  is  in  the  position  of 
a  person  who  has  made  a  representation  on  the  face  of  his  scrip,  lAat 
it  would  pa99  with  a  good  title,  to  any  one  on  his  taking  it  in  good 
faith,  and  for  value,  and  who  has  put  it  in  the  power  of  his  agent 
to  hand  over  the  scrip  with  this  representation  to  those  who  are 
induced  to  alter  their  position  on  the  faith  of  the  representation  so 
made.  My  Lords,  I  am  of  opinion  that  on  doctrines  well  established, 
of  which  Piciard  v.  Sears  may  be  taken  to  be  an  example,  the  appel- 
lant cannot  be  allowed  to  defeat  the  title  which  the  respondents 
have  thus  acquired.' 

^  Daniel  on  Neg.  Insts.  &  150a 

•  Crmtch  v.  Credit  FoncieTy  1873,  L.  R.  8  Q.  B.  386 ;  4a  L.  J.  Q.  B.  183. 

»  Qcodwin  y.  Robarts,  1876,  i  App.  Cas.  476 ;  45  L.  J.  Q.  B.  748.  This  Tiew  has 
been  widely  indorsed  :  see  per  Lord  Hatherlej,  i  App.  Cas.  491  sqq. ;  Boston  v.  London 
Joint  Stock  Bank,  1886,  34  Ch.  D.  95  ;  56  L.  J.  Gh.  569 ;  13  App.  Cas.  333  ;  57  L.  J. 
Ch.  986 ;  Simmons  v.  London  Joint  Stock  Bank  [1891]  i  Ch.  294;  60  L.  J.  C^.  313; 
[1892]  A.  C.  201  ;  61  L.  J.  Ch.  723.  The  phrase  'negotiability  by  estoppel'  belongs 
to  Bowen  L.  J.  ;  Easton  y.  London  Joint  Stock  Bank,  1886,  34  Ch.  D.  at  p.  113  ;  56  L.  J. 
Ch.  569. 
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The  present  writer  has  found  it  impossible  to  accept  this  doctrine. 
Reduced  to  simple  terms,  the  proposition  is  this  :  A  non-negotiable 
instrument  payable  to  bearer  is,  in  itself,  a  representation  that  it 
is  a  negotiable  instrument,  and  such  representation  will  estop 
some  one  from  denying  that  such  is  its  legal  effect  But  surely 
a  non-negotiable  instrument  or  any  other  document  cannot,  in  itself* 
be  a  representation  that  it  is  anything  but  what  it  is.  If,  connected 
with  the  instrument,  there  were  some  misrepresentation  of  its 
character,  that  would  be  another  matter.  A  man  may  allege  that 
he  is  a  woman,  but  he  can  hardly,  himself,  be  such  a  repre- 
sentation. 

Observe,  further,  that  Lord  Cairns  said  that  the  document  was 
a  representation  '  that  it  would  pass,  with  a  good  title,  to  any  one, 
on  his  taking  it  in  good  faith,  and  for  value.'  But  the  only  feature 
that  can  be  i-eferred  to  in  support  of  this  is  that  the  instrument  was 
payable  to  '  bearer,'  and  that,  surely,  cannot  amount  to  a  represen- 
tation that  according  to  law  a  new  bearer's  title  would  be  any  better 
than  that  of  the  old  one  ^. 

Another  essential  ingredient,  too,  of  estoppel,  is  entirely  absent 
from  the  cases,  namely,  evidence  that  the  purchaser  of  the  bonds 
was  misled  by  the  misrepresentation,  and  upon  the  faith  of  it 
changed  his  position.  The  probabilities  are  that  his  opinion  was 
exactly  the  same'  as  that  of  the  true  owner  of  the  documents,  and 
that  he  acted  exclusively  upon  his  own  ideas  of  negotiability. 

*  Negotiability,'  then,  whether  real  or  by  estoppel,  is  the  reason 
assigned  for  holding  that  the  transferor  s  title  may  be  improved  by 
his  assignment ;  but  this  explanation  is  altogether  unsatisfactory, 
for  'negotiability,'  as  we  have  seen,  itself  stands  very  much  in 
need  of  explanation.  In  some  cases,  for  example,  evidence  has 
been  given  that  bonds  are  'negotiable,'  but  the  judges  have  not 
been  able  to  agree  (as  we  may  now  very  well  understand)  as  to  the 
effect  of  such  proof.  In  one  case,  Bowen  L.J.,  while  admitting  that 
it  had  been  shown  that  title  to  the  bonds  would  pass  by  delivery, 
yet  objected  that  it  did  not  follow  *  that  delivery  by  a  person  who 
has  no  title,  confers  nevertheless  a  title  on  a  bona  fide  holder^.' 

And  although  Lord  Watson  thought  that — 

'  It  necessarily  follows  from  the  negotiable  character  of  the  docu- 
ments that  Delmar  who  was  lawfully  in  possession  of  them  for 
a  special  purpose,  was  nevertheless  in  a  position  to  give  a  valid 
title  to  any  person  acquiring  the  bonds  from  him  in  good  faith,  ^.' 

^  See  the  judgment  of  the  same  learned  judge  in  Bs  KaUd  Investment  Co.,  1868, 
L,  B.  3  Gh.  at  p.  360 ;  37  L.  J.  Gh.  363  ;  also  WiUiama  v.  Colonial  Bank,  1888,  36  Gh. 
p.  388  ;  38  Gh.  D.  388 ;  58  L.  J.  Gh.  826  :  see  S.  G.,  sub  nom.  Colonial  Bank  v.  Oady, 
jSoo,  15  App.  Gas.  267 ;  60  L.  J.  Gh.  131. 

*  Simmons  t.  London  Joint  Stock  Bank  [1891]  i  Gh.  294 ;  60  L.  J.  Gh.  3x3. 
»  lb.  L1892I  A.  G.  313;  61  L.  J.  Ch.  723. 
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yet  it  is  quite  clear  that  the  noble  Lord  was  taking  out  of  the  word 
*  negotiable '  exactly  what  he  put  into  it,  and  that  all  that  could  be 
said  was  that  a  thief  may  pass  a  good  title  to  a  ^  negotiable '  instru- 
ment, if  that  result  be  included  in  the  word  '  negotiable.' 

Estoppel  by  Odenaihle  Ownership. — Although  without  much  direct 
support,  the  present  writer  ventures  to  suggest  that  the  true  founda- 
tion for  the  decision  of  such  cases  is  to  be  found  not  in  '  estoppel  by 
negotiability,'  nor  in  ^  negotiability '  of  any  kind,  but  in  estoppel 
by  ostensible  ownership,  or  ostensible  agency. 

Let  us  commence  with  nemo  dat  quod  non  habet.  That  proposition 
looks  as  though  it  ought  to  be  universaUy  true.  But  it  is  said  that 
it  fails  in  the  case  of '  negotiable '  instruments,  and  that  a  man  can 
give  that  which  he  has  not  got,  provided  it  be  a  *  negotiable '  docu- 
ment. Is  the  principle  a  true  one  ?  And  if  so,  are  '  negotiable ' 
documents  the  only  exceptions  to  it  ? 

Let  us  remember  that  if  a  thief  sells  a  horse  in  market  overt,  he 
gives  a  title  that  he  has  not  got.  And  if  a  mortgagor,  haviug  been 
foolishly  intrusted  by  the  mortgagee  with  the  title  deeds,  conveys 
to  an  innocent  purchaser,  ho  gives  that  which  he  has  not  got^. 
Li  short,  the  cases  are  legion  in  which  ostensible  owners  of 
property  give  to  bona  fide  purchasers  that  which  they  have 
not  got. 

But  we  are  going  much  too  fast,  and  although  with  plenty  of 
precedent  for  it,  are  using  language  in  much  too  loose  a  fashion. 
Is  it  true  that  an  ostensible  owner  of  property  can  convey  to 
a  purchaser  a  better  title  than  he  has  ?  Should  the  true  owner 
of  a  horse  stand  by  while  a  pretending  owner  sells  the  animal  to 
an  innocent  purchaser,  it  would  be  quite  inaccurate  to  say  that  the 
vendor  gave  a  better  title  than  he  had.  He  could  not  do  so.  And 
the  language  really  imports  nothing  but  this,  that  although  the 
purchaser  had  acquired  no  title  at  all,  yet  that  the  true  owner  is 
estopped  from  so  saying. 

Nemo  dat  quod  non  habet  is  then  true — universally  true ;  but  its 
truth  in  no  way  prevents  an  owner  of  property  from  being  estopped 
by  his  conduct  from  setting  up  his  good  title  as  against  a  transferee 
who  has  none. 

This  is  the  point.  And  it  applies  as  well  to  *  negotiable  '  instru- 
ments as  to  all  other  sorts  of  property.  When  so  applied  it  solves 
all  the  difficulties  which,  being  thought  to  be  insolvable,  have  been 
referred  to  the  inscrutable  play  of  the  law-merchant  operating  in 
antagonism  to  the  common  law. 

Bemembering  then  that  ostensible  ownership  may  often  estop 

*  Peny-fiMTicfc  ▼.  AUwood,  1857,  a  De  G.  &  J.  ai ;  27  L.  J.  Gh.  lai ;  BncMestfy  V. 
Tmperanes  Building  Society  [1895]  A.  C.  177 ;  64  L.  J.  Ch.  433. 
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a  true  owner  (of  all  sorts  of  property)  from  setting  up  bis  title  as 
against  an  innocent  purchaser,  attention  must  be  directed  to  tbe 
fact  tbat  tbe  appearance  of  ownership  takes  its  colour  sometimes 
from  tbe  character  of  tbe  property  in  question,  sometimes  from  tbe 
nature  of  tbe  usual  employment  of  tbe  ostensible  owner,  and  some- 
times from  tbe  customs  of  tbe  place  in  which  tbe  transaction  takes 
place  ^.  Observe  next  tbe  distinction  between  tbe  appearance 
of  ownership  (i)  of  goods,  and  (2)  of  ambulatory  instruments. 
Possession  of  goods  is  (usually)  no  indication  of  ownership  of 
them,  and  therefore  no  one  is  misled  by  possession ;  but — 

*  Every  bolder  of  tbe  bill  takes  tbe  property,  and  bis  title  is 
stamped  on  tbe  bills  themselves.  Tbe  property  and  possession  are 
inseparable.  This  was  necessary  to  ,render  them  negotiable  ;  and 
in  this  respect  they  differ  essentially  from  goods  of  which  tbe 
property  and  possession  may  be  in  different  persons  ^/ 

A  bolder  of  a  bill,  then,  appears  to  be  tbe  owner  of  it,  while  there 
is  usuaUy  no  such  appearance  in  tbe  case  of  goods.  Now  tbe  law 
of  estoppel  by  ostensible  ownership  of  goods  is  well  known,  and 
may  shortly  be  stated  to  be  tbat  if  an  owner  permit  another  to 
appear  to  be  tbe  owner,  be  will  be  estopped  as  against  persons 
dealing  with  that  other.  And  the  rule  includes,  of  course,  ambu- 
latory instruments ;  tbe  only  distinction  between  them  and  goods 
being  as  to  tbe  circumstances  which  constitute  appearance  of  owner- 
ship. In  tbe  case  of  ambulatory  documents,  mere  possession  of 
them  is  enough  ' ;  while  as  to  goods  there  must  be  something  more. 
But  in  both  cases  alike,  tbe  true  owner  must  avoid  tbe  appearance 
of  ownership  in  another.  And,  therefore,  tbe  owner  of  an  ambu- 
latory instrument  must,  if  be  wish  to  be  safe,  keep  it  in  bis  own 
possession. 

Estoppel  hy  Oslensible  Jpency.-rSometimes  tbe  validity  of  a  trans- 
feree's title  must  be  attributed  to  ostensible  agency  rather  than  to 
ostensible  ownership.  In  tbe  case  of  goods,  for  example,  tbe  owner 
may  be  estopped  by  a  person  alleging  bis  agency  to  sell,  although 
none,  in  fact,  existed — if  tbe  owner  has  permitted  tbe  appearance 
of  agency.  The  usual  case  of  a  sale  by  a  factor  in  defiaiice  of  bis 
instructions  is  a  su£Scient  illustration  of  tbe  point.     In  tbe  same 

>  See  cap.  26. 

'  CoUins  Y.MarHfif  1797,  i  Bos.  ft  P.  651,  4  R  R.  75a.  And  see  per  Lord  Mftntfield 
in  Peacock  v.  Bhodes^  1781,  Doug.  636  ;  Murray  y.  Lardner,  1864,  a  W»1L  110 ;  Martin  v. 
Mariiny  1898,  51  N.  £.  Rep.  691;  Gent  Dig.  vii.  2551,  a,  8.  The  language  quoted 
in  the  text  is  inaccurate.  Property  and  posfleasion  of  bills,  as  of  aught  else,  are 
separable ;  otherwise  I  could  never  bring  troyer  for  bills  against  my  bookkeeper. 
"What  is  meant  is  that  possession  and  appearance  of  property  are  inseparable.  Even 
that  is  not  universally,  but  only  commonly  true.  Circumstances  may  sometimes 
indicate  agency  and  not  title. 

*  Possession  of  an  equitable  assignment  of  money  is  ostensible  ownership  of  the 
fund  :  Stale  T.  HasUnge,  i86a,  15  Wis.  83. 
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way,  a  bill-broker  having  bills  in  his  possession  may  be  understood 
to  be  an  agent  ifierely,  and  a  transferee  of  the  bills  would  therefore 
be  unable  to  plead  that  the  broker  was  the  ostensible  owner  of 
them.  Ostensible  agency  to  deal  with  the  bills  would  answer  the 
same  purpose. 

Last  or  Stolen. — It  may  be  suggested  that  this  explanation  is  in- 
sufficient in  the  case  of  lost  or  stolen  documents.  No  doubt,  it  may  be 
said,  if  an  owner  of  bills  or  of  goods  permit  the  appearance  of  owner- 
ship or  agency  in  another  person  he  ought  to  be  estopped  as  against 
an  innocent  purchaser  ;  but  how  can  that  apply  to  cases  in  which 
the  true  owner  gives  no  such  permission,  to  cases  in  which,  indeed, 
he  may  be  actively  endeavouring  to  neutralize  false  appearances? 

Much  analogy  to  the  law  of  estoppel  is  to  be  found  in  the 
department  of  torts,  which  declares  for  liability  in  case  of  wilful 
injury ;  but  it  also  imposes  damages  where  the  injury  was  the 
result  of  carelessness.  And  so  also  in  the  law  of  estoppel,  if  through 
the  carelessness  of  the  true  owner  of  property,  another  person  is 
enabled  to  pose  as  its  owner,  he  may  be  estopped  to  the  same 
extent  as  if  the  deception  were  his  own  design. 

An  owner  of  ambulatory  instruments  is  aware  that  possession  of 
them  is  evidence  of  their  ownership.  It  behoves  him,  therefore,  to 
exercise  '  consummate  caution '  with  regard  to  them,  and  if  they 
escape  him,  he  and  not  an  innocent  purchaser  ought  to  suffer. 
This  law  is  not  more  unreasonable  than  that  which  provides  that 
*  more  than  ordinary  care,  nay,  **  consummate  caution  ^,"  is  required 
of  persons  dealing  with  dangerous  weapons  ','  and  is  supported  by 
the  dictum  of  Lord  Coleridge :  '  A  man  may  be  more  careless  with 
regard  to  the  custody  of  a  thing  that  can  be  made  available  only 
by  means  of  forgery  than  if  by  mere  larceny  ^ ' — more  careless,  for 
example,  of  a  wardrobe,  than  of  money  or  company  bonds.    • 

Owners  of  ambulatory  instruments  have  two  courses  open  to 
them.  They  may,  by  appropriate  indorsement,  restrict  the  trans- 
ferability of  their  documents ;  or  they  may  leave  them  payable  to 
bearer.  If  they  adopt  the  first  alternative  they  are  safe  from  loss 
and  theft.  •  But  if,  for  their  own  purposes,  they  prefer  that  the 
instruments  should  remain  payable  to  bearer,  they  must  provide 
sufficiently  against  escape  in  order  that  innocent  purchasers  may 
not  be  swindled.  This  doctrine  found  acceptance  as  early  as 
1764:— 

'Though  both  the  claimants  are  innocent;  yet  as  Bicknell  lost, 
the  note  and  Grant  took  it  in  the  course  of  trade  bona  fide,  and 

1  Per  Earle  G.  J.  in  PoUer  t.  FaUUtner,  1861,  i  B.  &  8.  805.  And  see  Dixcn  v.  Ball, 
i8z6,  5  M.  ft  &  198, 17  R.  B.  308.  '  I*ollook  on  Torts,  5th  ed.,  pp.  46,  455. 

*  Arnold  y.  Cheque  Banky  1876,  i  G.  P.  D.  581  ;  45  L.  J.  G.  P.  562. 
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upon  a  valuable  consideration  Grant  has  the  better  equity.  But  if 
their  equity  were  only  equal,  it  is  a  known  and  a  good  rule,  that 
Melior  est  conditio  possidentis  ;  and  that  would  be  sufficient  to  turn 
the  scale  if  there  was  negligence  on  one  side,  and  none  on  the  other, 
that  also  would  turn  the  scale :  and  if  there  be  any  on  either  side  in 
this  case  it  should  seem  to  have  been  rather  imputable  to  the  person 
who  lost  it  than  to  him  who  thus  took  it  in  the  course  of  trade  ^.' 

And  in  1820,  Mr.  Justice  Best,  in  dealing  with  misappropriated 
exchequer  bills,  which  the  owner  had  kept  in  blank  instead  of 
rendering  them  useless  to  others  by  filling  in  his  own  name,  said : — 

^  It  is  the  plaintiff's  own  negligence  in  not  filling  up  the  blank  that 
has  rendered  it  impossible  for  the  defendants  to  ascertain  that  he 
had  any  right  to  it ;  and  it  would  therefore  be  inconsistent  with  the 
law  of  justice  ^,  that  under  such  circumstances  he  should  be  allowed 
to  call  on  them  to  make  good  the  loss  that  has  arisen  from  the  fraud 
of  his  agent '.' 

Market  overt. — It  is  noteworthy  that  the  application  of  the  law  of 
estoppel  above  suggested,  or  something  very  nearly  akin  to  it,  was 
the  foundation  for  holding  that  a  purchaser  from  a  thief  in  market 
overt  was  to  be  protected  from  the  true  owner.  Cockbum  C. J.,  in 
Crane  v.  London  *,  said : — 

'  Look  to  the  origin  of  the  law  as  to  such  sales.  It  arose  at  the 
time  when  there  was  much  greater  simplicity  of  practice  between 
buyer  and  seller.  The  practice  then  was  to  buy  in  markets  at  fairs. 
Shops  were  very  few  in  London,  and  persons  whose  goods  were 
taken  feloniously  would  know  to  what  place  to  resort  in  order  to 
find  them.  I  can  therefore  quite  understand  that  the  law  in  ques- 
tion was  established  for  the  protection  of  buyers,  that,  if  a  man  did 
not  pursue  his  goods  to  market  where  such  goods  were  openly  sold,^ 
ought  not  to  interfere  with  the  right  of  the  honest  and  bona  fide 
purchaser.' 

Observe  the  close  analogy  here  presented  to  estoppel  as  applied 
to  bills  and  notes.  As  we  have  seen, '  title  is  stamped  on  the  bills 
themselves ' ;  the  holder  may,  therefore,  properly  be  presumed  to 
be  the  owner ;  the  real  owner  might  have  kept  them  *  in  his  pocket,' 
but,  if  he  permitted  others  to  have  them,  the  repre^ntation  of 
ownership  which  they  carried  with  them  would  estop  him  from 
asserting  his  title.  So  it  is  in  the  case  of  sales  in  market  overt. 
Their  possession   indicates  ownership;    and  if  a  man  does  not 

^  Per  Wilmot  J.  in  Qrant  t.  Vaughany  3  Burr.  1526.    See  the  same  reasoning 

'applied  to  vouchers  in  Cowdry  v.  Vanderburgh,  1879,  ipi  U.  S.  57a  ;  to  bills  of  lading 

in  Lickbcurow  v.  Maaon,  1787,  a  T.  R.  p.  71 ;  and  to  stock  certificate  with  blank  but 

signed  transfer  and  power  of  attorney  in  National  y^Oray,  1898,  la  App.  D.O.  276, 

Omtra,  ScoUand  ▼.  Rollins,  1899.  53  N.  E.  Rep.  863  (Mass.). 

*  More  specifically,  estoppel.  '  Wodey  v.  Pole,  1820,  4  B.  &  Aid.  1. 

•  X864,  5  B.  &  S.  318  ;  33  L.  J.  Q.  B.  234. 
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'pui-sue  his  goods  to  market/  but  allows  the  representation  of 
ownership  in  others  to  be  made,  *  he  ought  not  to  interfere ; '  he  is 
estopped. 

Loss  of  Seal. — Further  support  for  the  views  advanced  may  be 
gathered  from  the  olden  times,  when  every  man  of  property  had  his 
own  distinctive  seal,  with  which,  rather  than  with  his  signature, 
he  executed  his  obligations.  In  those  days  a  finder,  a  thief,  or 
a  fraudulent  custodian  of  the  seal,  might  bind  the  owner,  in  favour 
of  innocent  persons,  upon  the  ground  that  *  /te  (the  owner)  should  have 
taken  letter  care  of  it,*  Sufficient  of  the  learning  upon  this  subject 
for  present  purposes  is  contained  in  the  following  extract  from 
a  judgment  of  Wills  J.  ^ 

'  In  Glanvil,  book  10,  ch.  12,  it  is  said  that  the  man  who  entrusts 
his  steward  with  his  seal  will  be  bound  by  it,  if  the  stewai'd  seals 
a  deed  with  it,  for  he  should  have  taken  better  care  of  it.  Bracton 
^edition  published  by  the  Record  Commissioners,  and  edited  by 
Sir  Travers  Twiss,  vol.  vi,  p.  126)  says,  that  a  man  may  get  rid  of 
his  deeds  by  showing  various  matters,  such  as  duress,  mistake,  or 
the  like,  but  adds  the  qualification  that  there  must  be  nothing  in  the 
way  of  negligence  on  his  own  part— as  in  entrusting  his  seal  to  his 
seneschal  or  his  wife.  Britton  says,  that  a  man  may  plead  that  the 
writing  ought  not  to  afi^ct  him,  for  when  it  was  made  he  had  lost 
his  se^,  and  caused  it  to  be  cried,  and  published,  at  the  churches  and 
markets  ;  so  that  if  anything  was  made  under  that  seal  after  a  cer- 
tain day  on  which  it  was  lost,  it  ought  not  to  affect  him  (book  i, 
ch.  29,  pi.  J  7).  A  curious  account  is  given  in  Mr.  Nichoirs  note 
(vol.  i,  p.  164  of  his  edition)  of  a  plea  of  this  description,  relating  to 
the  seal  of  Arnold  de  Thorley,  which  was  met  and  defeated  by 
production  of  a  record  of  acknowledgment  at  the  Hertford  Assizes, 
39  Henry  HI,  of  the  seal  in  question,  by  the  said  Arnold ;  and  two 
advertisements  of  the  loss  of  a  seal,  warning  the  public  that  an 
instrument  sealed  with  it  after  a  certain  day  would  be  forgery,  are 
given  in  Blount's  Law  Dictionary,  tit. "  Seal  *'  and  "  Sigillum."  The 
passage  from  Bracton  is  reproduced  in  Fleta,  who  wrote  towards 
the  end  of  the  thirteenth  century,  but  without  any  additional 
remarks.' 

Neglect  as  to  the  custody  of  your  property  then,  be  it  horses, 
seals,  or  transferable  documents,  may,  where  other  persons  are 
misled  by  ostensible  title  in  possessors  of  them,  estop  the  owner 
from  following  his  property.  This  is  general  law  and  was  not 
borrowed  from  the  law-merchant  *. 

Further  Considerations  in  Support. — Acknowledging  that  there  is 

>  1887,  21  Q.  B.  D.  166 ;  57  L.  J.  q.  B.  418. 

'  In  Pollock  on  Contracts,  6th  ed.,  iS.S^i  referring  to  the  loss  of  seals,  it  is  said  : 
'  That  the  practice  of  publishing  formal  notice  in  case  of  loss  really  existed  is  shown 
by  the  example  given  in  Blount's  Law  Dictionary,  s.  v.  SigiUwny  dated  18  Rio.  II. 
In  modern  law  such  questions,  when  they  occur,  come  under  the  head  of  estoppel.' 

YOL.  XVI.  M 
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not  mach  direct  and  specific  support  for  the  propositions  contended 
for  in  this  article,  it  is  nevertheless  of  interest  to  note  the  trend  in 
that  direction  (culminating  in  something  little  short  of  formulation 
of  the  principles  enounced),  and  to  put  in  contrast  the  older  view. 

Commencing  with  money,  it  is  usually  said  that  the  reason  that 
a  thief  can  pass  a  good  title  is  because  '  of  the  currency  of  it ;  it 
cannot  be  recovered  after  it  has  passed  in  currency '  ^ :  that  is,  a 
good  title  to  money  passes  because  it  is  money.  And  if  we  ask  for 
something  more  satisfactory  than  that  we  may  find  it  in  Lord 
Shand's  remark  (one  hundred  and  thirty-five  years  afterwards)  with 
reference  to  some  cash  which  had  been  entrusted  to  an  agent,  and 
by  him  wrongfully  diverted  to  his  own  purposes :  *  He  has  thus  the 
opportunityi  and  may  take  advantage  of  this  to  misapply  and  to 
appropiiate  to  his  own  use  the  money  intrusted  to  him^/  This 
assertion  must,  however,  find  foundation  in  some  specific  law,  and 
its  proper  reference  is  deaiiy  apparent.  The  true  owner  enabled 
his  agent  to  pose  as  owner,  and  is  therefore  estopped  by  the  assist- 
ance rendered  to  his  misrepresentation  of  ownership. 

If  the  reason  in  the  case  of  money  was  because  it  was  money,  the 
rule  was  applied  to  bills  and  notes  because  they  are  '  like  so  much 
money/  and  are  *  negotiable ' : — 

*  If  a  bill  be  payable  to  A  or  bearer  it  is  like  so  much  money  paid  to 
whomsoever  the  note  is  given ;  that  let  whatever  accounts  or  con- 
ditions soever  be  between  the  party  who  gives  the  note,  and  A  to 
whom  it  is  given,  yet  it  shall  never  affect  the  bearer  ^' 

'  Bills  of  exchange  and  promissory  notes  are  representatives  of 
money  circulating  in  the  commercial  world  as  such^.' 

'  The  reason  is  that  such  negotiable  instruments  have,  by  the  law- 
merchant,  become  part  of  the  mercantile  currency  of  the  country  *.' 

*  A  negotiable  instrument,  for  the  general  convenience  of  com- 
merce, has  been  allowed  to  have  an  effect  at  variance  with  the 
ordinary  principles  of  law  *.' 

Money  passes  with  a  good  title  because  it  is  money ;  and  notes 
because  they  are  like  money ;  and  then  a  foreign  bond  because  it  is 
like  a  note. 

'In  its  nature  precisely  analogous  to  a  bank-note  payable  to 

>  Per  Lord  Mansfield,  in  MiUer  v.  Aoce,  1758,  Burr.  p.  457.  And  so  where  a  £5 
gold-piece,  which,  although  current  coin,  was  something  of  a  curiosity,  had  been 
stolen  and  sold  to  a  dealer  in  curiosities,  the  title  revested  in  the  owner  upon 
conviction  of  the  thief:  Man  v.  Hancock  [1899]  a  Q.  B.  in  ;  65  L.  J.Q.  B.  657. 

*  Thamatm  v.  dydesdaXd  [1893]  A.  G.  291 ;  62  L.  J.  P.  G.  91. 

'  Crowley  Y,  Otowther,  1702,  2  Freeman,  257.  And  see  per  GhanneU  B.  in  Moss  v. 
Haneoek  [1899]  2  Q.  B.  118  ;  68  L.  J.  Q.  B.  657  ;  Byles  on  BiUs,  15th  ed.,  186  ;  Foster 
V.  OfMii,  1862,  31  L.  J.  Ex.  158. 

*  Friedlander  v.  Texas,  1889,  150  U.  a  416. 

»  Per  Williams  J.  in  Ingham  v.  Pnmross^  1859,  7  C.  B.  N.  a  81. 

*  Per  Tindal  J.  in  Jenkyns  v.  Usboms,  1844,  7  M.  &  G.  699 ;  13  L.  J.  G.  P.  196. 
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beaxer,  or  to  a  bill  of  exohange  indorsed  in  blank.  Being  an  instru- 
ment therefore  of  the  same  description  it  must  be  subject  to  the  same 
rule  of  law  that  whoever  is  the  holder  of  it  has  power  to  give  title 
to  any  person  honestly  acquiring  it  ^.' 

The  transition  stage  between  mere  empiricism  and  rationality 
may  be  represented  by  language  of  Lord  Cairns  with  reference  to 
certain  misappropriated  scrip  for  bonds : — 

'  The  appellant  might  have  kept  this  scrip  in  his  own  possession, 
and  if  he  had  done  so,  no  question  like  the  present  could  have 
arisen.  He  preferred,  however,  to  place  it  in  the  possession  and 
under  the  control  of  his  broker,  or  agent ;  and  although  it  is  stated 
that  it  remained  in  the  agent's  hands  for  disposal,  or  to  oe  exchanged 
for  the  bonds  when  issued  as  the  appellant  should  direct,  those  into 
whose  hands  the  scrip  would  come  could  know  nothiiL;  of  the  title 
of  the  appellant,  or  of  any  private  instructions  he  might  have  given 
to  his  agent.' 

In  other  words,  the  broker  had  ostensible  authority  to  sell; 
ostensible  authority  cannot  be  displaced  by  'private  instructions ' ; 
therefore,  although  there  was  no  authority  to  sell,  yet  the  true 
owner  is  estopped  from  so  asserting.  That  is  the  ordinary  law  of 
estoppel. 

To  the  same  effect,  but  much  more  nearly  approaching  scientific 
statement,  is  the  language  of  Mr.  Justice  Taschereau,  in  a  case  in  the 
Canadian  Supreme  Court,  with  reference  to  bonds  :  *  In  constituting 
his  agent  tAe  apparent  absolute  owner  of  these  secui'ities  and  conferring 
upon  him  all  the  indicia  of  ownership,  he  precludes  himself  from 
disputing  the  title  of  any  subsequent  bona  fide  transferee  *.'  There 
is  much  in  the  United  States  authorities  which  may  be  cited  in 
support  of  some  of  the  views  here  advocated.  For  example,  in 
Colebrooke  on  Collateral  Securities,  it  is  said : — 

'  The  principle  of  estoppel  by  conduct,  that  when  the  owner  of 
property  in  any  form  clothes  another  with  the  apparent  title  and 
power  of  disposition,  third  parties  who  are  thereby  induced  to  deal 
with  him  are  protected,  is  applied  to  choses  in  action,  non- 
negotiable  in  character  ^.' 

*  The  rules  of  estoppel  in  pais  are  enforced  against  an  owner  of 
a  non-negotiable  chose  in  action  who  has,  with  mistaken  confidence, 
entrusted  the  indicia  of  title,  and  the  apparent  absolute  ownership, 
by  endorsement  and  delivery  to  a  third  person,  so  that  he  is  able  to 
deceive  bona  fide  pledgees  advancing  value  upon  the  faith  and 
credit  of  such  document  of  title  and  apparent  aosolute  ownership, 

^  Qcrgim-  ▼.  MievUle,  1824,  3  B.  ft  0.  45. 

*  Tcwig  V.  MacNider,  1895,  35  S.  G.  27a,  379. 

*  P.  590 ;  citing  Cowdry  v.  Vanderburgh,  loi  U.  S.  573 ;  McNeU  v.  Tenth  NaL  Bank, 
46  N.  T.  525.  See  to  same  efTeot,  per  Boyd  G.  in  Be  Central  Bank,  1899,  17  Ont. 
586. 
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without  notice  that  the  act  of  the  pledgee  is  a  fraadulent  misappro- 
priation, and  an  unauthorized  act  ^/ 

So  also  in  Bigelow  on  Estoppel  *. 

'  It  should  be  observed  that  while  the  rule  in  Pickard  v.  SearB 
finds  most  frequent  expression  in  transfers  of  property,  it  is  not 
confined  to  such  cases  ;  it  includes  all  cases  of  false  representation 
and  fraudulent  silence,  whatever  the  nature  of  the  transfer.  ...  So 
again,  if  a  man  purchase  bona  fide  and  for  value  an  unnegotiable 
chose  in  action,  from  one  upon  whom  the  owner  has  by  assignment, 
or  otherwise,  conferred  the  apparent  absolute  ownership,  he  obtains 
a  valid  title  against  the  real  owner,  supposing  the  act  of  purchase 
to  have  been  induced  by  such  act  of  the  owner  ^' 

And  in  England  in  a  case  ^  in  which  a  transfer  of  shares,  blank 
as  to  the  purchaser's  name,  was  given  to  a  broker  who  misapplied 
it,  Lord  Herschell  said : — 

*  If  the  owner  cf  a  chose  in  action  clothes  a  third  party  with  the  appa- 
rent oionership  and  right  of  disposition  of  it^  he  is  estopped  from  asserting 
his  title,  as  against  a  person  to  whmn  such  third  party  has  disposed  of  it, 
and  who  received  it  in  good  faith  and  for  value.  And  this  doctrine 
has  been  held  by  the  C&urt  of  Appeal  of  the  State  of  New  York  to 
be  applicable  to  the  case  of  certificates  of  shares,  with  the  blank 
transfer  and  power  of  attorney  signed  by  the  registered  owner, 
handed  by  him  to  a  broker  who  fraudulently,  or  in  excess  of  his 
authority,  sells  or  pledges  them.  The  bank  or  other  persons,  taking 
them  for  value  without  notice,  have  been  entitled  to  hold  them  as 
against  the  owner  ^.  As  at  present  advised,  I  do  not  see  any  differ- 
ence between  the  law  of  the  State  of  New  York  and  the  law  of 
England  in  this  respect'.' 

It  will  be  observed  that  these  supporting  quotations  all  deal  with 
*  non-negotiable '  choses  in  action.  They  sufficiently  establish  the 
principle  that  ostensible  ownership  or  agency  of  such  documents 
may  estop  the  true  owner  from  setting  up  his  title  to  them.  But  it 
has  not  hitherto  been  observed  that  the  same  doctrine  applies  to 

*  P.  487 ;  citing  Coonibes  v.  Chandler,  33  Ohio  St.  178 ;  Moore  v.  Bank,  55  N.  Y.  41  ; 
McNeil  V.  Tenth  Nat.  Bank,  46  ib.  335  ;  Cowdry  v.  Vanderburgh,  loi  U.S.  572  ;  Jkms  v. 
Beckstein,  69  N.  Y.  443  ;  Werrich  v.  Mahoning  Co.  Bank,  16  Ohio  St.  296 ;  Dillaye  t. 
Commercial  Bank,  51  N.  Y.  345  ;  Clark  y.  Roberta,  35  Hun.  86. 

'  5th  ed.,  p.  563 ;  citing  Moore  v.  Metropolitan  Bank,  55  N.  Y.  41  ;  Henfy  v.  Miller, 
94  N.  Y.  64  ;  Coombea  v.  Chandler,  33  Ohio  St.  178. 

'  Mr.  Bigelow  did  not  obsei-ve  the  general  application  of  this  language  in  his 
later  work  (on  Bills  and  Notes)  when  he  wrote  (p.  3) :  *  Purchase  of  land,  or  goods, 
for  value,  and  without  notice,  cuts  off  equities  ;  that  is  a  cardinal  rule  of  law,  and 
always  has  been  in  courts  of  equity.  But  it  has  never  been  applied  to  undertakings 
to  pay,  in  the  case  of  common  law  contracts ;  applied  to  undertakings  to  pay,  as 
purchase  for  value  without  notice  often  is,  the  principle  has  reference  to  bills,  notes 
and  cheques  only.' 

*  Colonial  Bank  v.  Cody,  1890,  15  App.  Gas.  367  ;  60  L.  J.  Ch.  131. 

*  See  Montagu  v.  Perkins,  1853,  33  L.  J.  C.  P.  185. 

*  For  the  New  York  law,  see  McNeU  v.  Tenth  Nat,  Bank,  1871,  46  N.  Y.  335.  See 
also  in  Ontario,  Smith  v.  Rogers,  1899,  30  Ont.  356  ;  and  in  Ireland,  Home  v.  Boyle, 
1890,  37  L.  R.  Ir.  137  ;  Waterhouse  v.  Bank  <if  Ireland  [1893]  39  L.  R.  Ir.  384 ;  and  in 
Minnesota,  Brown  v.  Equitable,  1899,  78  N.  W.  Bep.  1045. 
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'  negotiable '  instruments  also  (why  should  it  not  ?) ;  and  that  there 
is  no  necessity  for  an  appeal  to  the  law-merchant  and  its  antagonism 
to  the  ordinary  law. 

Or  to  put  the  matter  more  accurately,  and  sum  up  what  has  been 
said : — 

(i)  A  chose  in  action  is  ambulatory  or  non-ambulatory.  It  may 
also  be  sometimes  the  one  and  sometimes  the  other.  A  promissory 
note,  for  example,  may  be  ambulatory  (redeemable  to  third  persons), 
or  non-ambulatory  (redeemable  to  a  certain  person  only).  It  is 
always  *  negotiable'  in  the  sense  that  being  a  chose  in  action 
arising  out  of  contract  it  may  be  transferred.  It  is  sometimes 
not  'negotiable,'  in  the  sense  that  a  transferee  of  it  will  take 
subject  to  equities. 

(2)  Contractors  in  ambulatory  agreements  are  estopped  as  against 
innocent  transferees  from  setting  up  equities  which  may  exist 
between  them  and  their  contractees. 

(3)  The  true  owners,  of  ambulatory  contracts  may  be  estopped 
from  asserting  their  title  to  them,  by  permitting  the  appearance  of 
ownership  in  other  persons. 

(4)  These  results  are  in  no  way  due  to  the  law-merchant ;  they 
are  not  in  antagonism  to  the  general  law ;  they  are  parts  of  it. 

(5)  The  word  *  negotiability  *  with  its  double  entente  is  not  only 
unnecessary^  it  is  disturbing  and  distracting. 

Having  thus  opened  up  a  new  category,  let  us  take  a  short 
survey  of  the  instruments  to  be  placed  in  it. 

All  the  old  '  negotiable '  instruments  are  of  course  admissible. 

And  we  must  add  foreign  government  and  company  bonds  ^. 

And  domestic  company  bonds  ^. 

And  scrip  for  bonds,  that  is  to  say,  promises  to  deliver  not  money, 
but  bonds  ^ 

And  scrip  for  shares  ^ ;  that  is  to  say,  promises  redeemable  not 
in  money  but  in  property  *. 

And  payable  to  order  or  bearer  bonds,  although  secured  by  com- 
plicated mortgages^. 

^  Qiyrgier  v.  MievUUy  1824,  3  B.  &  G.  45  ;  Simmons  t.  London  Joint  Slock  Bank  [1891] 
I  Ch.  270 ;  60  L.  J.  Gh.  313  ;  [1892]  A.  G.  201 ;  61  L.  J.  Gh.  723 ;  Bentinck  t.  London 
Joini  Stock  Bank  [1893]  2  Gh.  120  ;  62  L.  J.  Gh.  358  ;  Vendblea  y.  Baring  [1892]  3  Gh. 
527 ;  61  L.  J.  Gh.  609. 

*  Re  General  Estatea,  1868,  L.  R.  3  Gh.  758  ;  Higgs  v.  Northern,  1869,  L.  R.  4  Ex.  387  ; 
38  L.  J.  Ex.  233  ;  ite  Imperial  Land  Co,,  1870,  L.  R.  11  Eq.  478  ;  40  L.  J.  Gh.  93  (but 
see  Crouch  v.  Credit  FtmeieTf  1873,  L.  R.  8  Q.  B.  374 ;  42  L.  J.  Q.  B.  183) ;  Bechuanaland 
Exploration  Co,  y.  London  Trading  Bank  [1898]  2  Q.  B.  658  ;  67  L.  J.  Q.  B.  986. 

^  Goodwin  y.  Robarts,  1875,  L.  R.  '^  ^^*  7^ » ^^*  345  >  ^  -^PP*  ^^^  47^ '  45  ^  *^*Q-  ^'  74^* 

*  RumbaU  y.  Metropolitan,  1877,  2  Q.  B.  D.  194  ;  46  L.  J.  Q.  B.  346. 

*  Atlanta  v.  Hunt,  1897,  100  Tenn.  89  ;  42  S.  W.  Rep.  482. 

*  Webb  V.  Heme  Bay,  1870,  L.  R.  5  Q.  B.  642  ;  39  L.  J.  Q.  B.  221  ;  Fogg  y.  School 
District,  1898,  75  Mo.  App.  159  But  see  Parmenter  v.  Cobrick,  1897,  45  N.  Y.8.  748  ; 
53N.Y.S.  nil. 
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And  letters  of  credit  ^ 

And  blank  transfers  of  shares  '. 

And  deposit-receipts  ^. 

These  and  other  such  instruments  are  clearly  intended  to  be 
ambulatory ;  and  reason  and  authority  concur  in  putting  them  in 
the  same  category. 

The  present  writer  would  add  bills  of  lading,  warehouse  receipts  ^, 
delivery  orders,  and  other  well-known  indicia  of  title  to  goods.  If 
one  reflects  upon  '  negotiability '  and  its  technicalities,  such  instru- 
ments, of  course^  fail  to  reach  the  standard.  They  are  for  goods, 
and  not  for  money — were  there  no  other  objection  to  them.  When, 
however,  we  remember  that  scrip  for  bands  (not  for  money)  are 
already  in  the  list,  it  is  hard  to  see  why  agreements  to  deliver 
goods  must  necessarily  be  left  off.  Are  they  intended  to  be  ambu- 
latory t  that  18  the  question.  If  so,  the  original  contractor  cannot 
set  up  his  equities  against  an  innocent  transferee ;  and  a  true 
owner  must  keep  possession,  and  not^  by  parting  with  it,  permit 
the  appearance  of  ownership  in  another  person. 

There  are  other  documents  about  which  there  may  be  a  greater 
difference  of  opinion;  but  which  the  writer  thinks  ought  to  be 
dealt  with  according  to  the  principles  with  whidi  we  have  been 
considering : — 

Vouchers. — Sometimes  vouchers  or  certificates  indicating  ihat 
persons  named  in  them  are  entitled  to  certain  sums  of  money  are 
intended  to  be  ambulatory,  and  transferees  will  thereforci  upon  the 
principles  of  estoppel,  take  free  from  equities.  In  one  case  ^  a  con- 
tractor obtained  a  certificate  from  the  auditor  of  a  Board  of  Works, 
that  he  was  entitled  to  S8451.88;  the  contractor  endorsed  the 
certificate  in  blank,  and  deposited  it  as  security  for  a  loan  of  S3 160 ; 
and  the  pledgee  fraudulently  disposed  of  it  to  an  innocent  purchaser ; 
it  was  held  that — 

'The  complainants  could  have  expressed  in  their  endorsement 
the  purpose  of  the  deposit .  . .  that  it  was  as  security  for  a  specified 
sum  of  money — and  thus  imparted  notice  to  all  subsequent  pur- 

'  B$  Aura  A  Mtuiarman'a  Bank,  1867,  L.  ^  a  Ch.  391 ;  36  L.  J.Ch.  aaa  ;  JototineMm 
V.  JftmrM,  1899,  185  N.  Y.  641 ;  53  N.  E.  Rep.  535. 

*  Ante,  p.  154. 

'  See  3^4  Anne,  c.  9 ;  NiehoUon  v.  Sedgwick^  1690,  x  LcL  Ray.  180 ;  3  SaU.  67  ; 
Partridge  v.  Bank  qf  England,  1846,  9  Q.  B.  396;  Be  Commercial  Bank,  1897,  11  Man. 
494 ;  J2f  Central  Bank,  1889,  17  Ont.  574 ;  Firet  KaL  Bank  t.  Seewity,  189a,  51  N.  W. 
Rep.  303;  34  Neb.  71  ;  Kirkwood  y.  First  Nat  Bank,  1894,  58  N.  W.  Rep.  1016 ;  40 
Neb.  484;  Sauce  y.  Exchange,  1894,  58  N.  W.  Rep.  1135  ;  40  Neb.  497  ;  Hagar  y. 
Bv^ffab,  31  N.  Y.  448 ;  Auten  y.  Craham,  1899,  81  Hi  App.  foa. 

*  CoUine  y.  Boeehbam,  1897,  43  S.  W.  Rep.  736  (Ky.).  See  the  Alabama  Code,  aee. 
4a  aa  ;  and  Dat\forth  y.  McEbroy,  1899,  2$  So.  Rep.  840. 

"  Qnedry  y,  Vanderburgh,  1879,  lot  U.S.  57a.  And  see  Cudahy  r.  Sioux,  Ac,  1896, 
75  Fed.  Rep.  473;  Moore  y.  Metrcpolitan,  1873,  55  N.Y.  41.  See  also  Armowr  y. 
Michigan,  dc  Railvxiy,  1875,  ^5  ^*Y*  '^3* 
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chasers  or  assignees,  that  the  pledgee  held  only  a  qualified  interest 
in  the  claim.  But  having  endorsed  their  name  in  blank,  they 
virtually  authorized  the  holdei'  to  transfer  or  dispose  of  the 
certificate  by  writing  an  absolute  assignment  over  their  signature.' 

Mortgages. — It  is  interesting  to  note  the  application  of  the  princi- 
ples in  hand  to  the  case  of  a  mortgage.  Here  we  have  a  debt — 
a  chose  in  action  ^  and  real  estate  security  for  its  payment.  By  its 
terms,  and  according  to  usage^  the  document  is  intended  to  be 
ambulatory ;  but  the  transfer  of  it  is  a  matter  requiring  time  for 
its  accomplishment,  and  it  is  therefore  unsuitable  for  the  rapid 
financial  operatioas  of  the  moment;  moreover  its  payments  are 
usually  long  deferred,  and  thus  changes  in  the  relations  of  the 
parties  to  it  are  more  customary  than  in  the  case  of  shorter  dated 
commercial  paper. 

The  law  of  estoppel  has  adapted  itself  to  these  peculiarities. 
It  is  customary  for  a  purchaser  of  a  mortgage  to  make  inquiries 
of  the  mortgagor  as  to  the  state  of  the  account  between  him  and 
the  mortgagee,  and  it  is  not  doubted  that  by  his  answers  the 
mortgagor  would  be  estopped.  No  such  inquiry  is  made  in  the 
case  of  bills  and  notes,  and  transferees  of  them  are  not  affected  by 
premature  payments.  The  reason  is  to  be  found  in  custom,  and 
the  custom  is  founded  upon  the  considerations  above  suggested. 
Estoppel  proceeds  upon  misrepresentation.  In  the  case  of  a 
mortgage,  premature  payment  will  not  mislead,  because  of  the 
custom  to  inquire,  which  the  mortgagor  may  depend  upon  being 
pursued.  There  is  no  such  custom  in  the  case  of  bills  and  notes ;  pre- 
mature payment  will  mislead ;  and  the  payer  may  have  to  pay  again. 

But  observe  that^  if  a  mortgage  be  offered  in  sale  to  me,  although 
I  ought  to  inquire  as  to  alterations  of  relations  between  the  parties, 
I  have  no  reason  for  doubting  that  the  document  was  originally 
a  real  instrument,  and  that  it  truthfully  represents  the  transaction 
between  the  parties.  For  example,  if  £200  appears  to  be  secured 
by  it  (and  more  especially  if  a  receipt  for  that  amount  is  endorsed 
upon  it),  I  am  not  bound  to  imagine  that  only  £40  was  really 
advanced.  The  mortgagor  knew  when  executing  the  document 
that  it  was  of  ambulatory  character ;  he  knew  that  people  would 
rely  upon  his  receipt ;  and  he  is  therefore  estopped  ': — 

*  But  they  were  inexact  and  careless,  and  placed  in  the  hands 
of  Bates  or  Astley  the  means  of  deceiving  other  persons ^  and  these  are  in 
U}e  view  of  a  Court  of  Equity  demerits  V 

*  Martin  v.  Bearmanj  1880,  45  TJ.  C.  Q.  B.  205.  S«e,  however,  Bcpkins  v.  Henmoorth 
[1898]  2  Ch.  347  ;  67  L.  J.  Ch.  526. 

»  BiekerUm  v.  Walker,  1885,  31  Ch.  Div.  151 ;  55  L.  J.  Ch.  227  ;  Otanibers  v.  Gddwiny 
1804,  9  ^®8.  at  p.  264 ;  approved  in  Mangles  v,  Dix(yn,  1852,  3  H.  L.  C.  p.  737. 

3  Per  Fry  L.  J.,  31  Oh.  Div.  at  p.  158. 
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This  law  is  of  special  importance  in  the  United  States,  where 
usually  a  mortgage  debt  is  represented  by  a  promissory  note.  It 
was  there  said  that  the  mortgagor  was  estopped  upon  principles, 

'which  forbid  a  man  who,  as  security  for  negotiable  notes,  had 
executed  a  mortgage  ...  to  impair  its  binding  force  and  effect  by 
pleading  secret  equities,  created  by  his  own  fault,  negligence  or 
imprudence,  and  of  which  the  subsequent  holder  of  the  notes  had 
no  notice,  and  no  means  of  information  ^.' 

Life  Policies. — Drawing  still  further  away  from  the  former  narrow 
list  of '  negotiable '  securities,  we  come  to  a  document  of  debatable 
character.  The  owner  of  a  life  insurance  policy  transferred  it, 
apparently  absolutely,  but  really  as  security  only,  for  money  lent ; 
the  assignee,  being  thus  the  ostensible  owner,  fraudulently  assigned 
the  policy  to  an  innocent  purchaser ;  who,  it  was  held,  took  it  free 
from  equities  \  It  may  be  said  that  a  policy  is  a  ^  non-negotiable ' 
chose  in  action,  and  that  it  therefore  carries  with  it  all  equities  of 
prior  holders  ^ ;  a  fair  reply  is  that  lands  too  are  somewhat  *  non- 
negotiable';  but  that  if  an  owner  of  real  estate  executes  an 
absolute  conveyance  to  his  mortgagee  instead  of  a  mortgage,  he  is 
estopped  from  setting  up  his  equities  as  against  an  innocent  pur- 
chaser from  the  grantee.  In  other  words^  a  life  policy  is  an  article 
of  property ;  and  the  principles  of  estoppel  by  ostensible  ownership 
apply  equally  to  all  sorts  of  property  which  is  intended  to  be  passed 
on  from  one  person  to  another. 

Promises  to  Pay  Money, — It  is  a  most  curious  fact,  and  one  which 
illustrates  the  frequently  baneful  effect  of  codifications,  that  while 
the  law  has  been  thus  rapidly  expanding  upon  the  lines  above 
indicated,  so  that  we  are  now  fairly  well  able  to  say  that  choses  in 
action  pass  to  a  transferee  free  from  equities,  where  that  was  the 
intention  of  the  parties  (the  wit  of  man  has  at  length  come  that 
far),  certain  promises  to  pay  money  to  order  or  bearer,  on  the  other 
hand,  by  recent  decisions  in  England  and  Canada,  bid  fair  to  become 
an  exception  to  the  rule. 

'  Bank  v.  FtatherSf  1893,  45  La.  Ann.  78 ;  la  So.  Rep.  244:  approved  in  PerhUtv. 
Damaref  1898,  34  So.  Rep.  680.  In  Kansas,  however,  it  is  held  that  the  note  itself 
is  *  non-negotiable*  if  it  refer  to  the  mortgage :  Jones  v.  Dulick,  1898,  55  P.  Rep.  522. 
In  Illinois  it  is  held  that  the  assignee  takes  subject  to  the  equities  ;  Farts  v.  Briscoe^ 
78  111.  App.  343. 

'  Quebec  Bank  v.  Taggart,  1896,  27  Ont.  l6a.  And  see  Wells  Bridge  v.  Connecticuif 
1800,  152  Mass.  343. 

•  And  it  was  very  reoently  so  held :  Broum  v.  EquitaUey  1899,  78  N.  W.  Rep.  103 
(Minn.)  : — 'The  defendant  has  done  nothing  upon  which  to  base  an  equitable 
estoppel,  except  the  bare  fact  that  plaintiff  delivered  possession  of  the  policy  to  H 
accompanied  by  an  absolute  assignment  without  any  expressed  conditions  or 
limitations,  and  thereby  clothed  with  the  indicia  of  absolute  ownership.*  Usually 
the  bare  fact  of  enabling  another  person  to  mislead  third  persons  by  appearing  to 
be  the  owner  of  your  property  is  thought  to  be  an  amply  sufficient  ground  of 
estoppel. 
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A  promissory  note  is  by  the  Codes  closely  defined.  This  is 
within  the  prescribed  limits,  and  that  is  not.  Any  addition  to  the 
given  form  takes  the  document  out  of  the  category  of  notes.  And 
if  it  is  not  a  note,  then  it  is  held  that  all  its  equities  accompany 
it  upon  transfer  \  The  result  therefore  is  that  a  document  which 
is  very  nearly  a  promissory  note  or  bill  of  exchange  carries  its 
equities  with  it  (even  if  it  be  one  intended  to  be  redeemable 
to  thii'd  persons)  because  of  the  Codes ;  while  documents  having 
no  relation  to  bills  or  notes  (and  very  much  less  like  them),  but 
which  are  intended  to  be  ambulatory,  do  not.  The  fault  of  the 
decisions  is  that  they  are  still  using  the  old  classification  of 
*  negotiable'  and  *  non-negotiable '  instruments^.  The  language 
of  Malins  V.-C,  of  thirty  yeara  ago,  ought  to  be  recognized  as 
something  more  than  a  notion  of  a  somewhat  radical  judge : — 

*  Are  they  then  promissory  notes  or  debentures  ?  or  does  it  make 
any  difference  which  they  are  in  the  result  ?  My  opinion  is  that 
whichever  they  are  the  result  is  the  same,  because  they  in  any  case 
make  a  contract  by  which  the  company  have  bound  themselves  to 
pay,  not  to  any  particular  person,  but  to  any  person  who  may  be 
the  bearer,  the  sum  appearing  to  be  due  upon  their  face  ^.' 

Conclusion, — Enough  has  been  said  to  indicate  the  safe  line  of 
further  development. 

Lands  are  intended  to  be  transferred ;  so  are  goods ;  so  are  some 
choses  in  action. 

The  law  as  to  all  such  classes  of  property  is  the  same.  Ostensible 
ownership  or  agency  may  estop  the  true  owner  from  setting  up  his 
title  as  against  an  innocent  purchaser. 

The  primary  question  then  as  to  any  particular  chose  in  action  is 
whether  it  was  intended  to  be  redeemed  to  the  immediate  contractee 
or  to  third  persons  also.  It  is  not  sufficient  to  ask  whether  or  not 
it  is  a  note  or  bill,  for  even  so  it  may  be  ambulatory  or  non- 
ambulatory, and  have  to  be  classified  accordingly. 

When  the  character  of  the  document  has  been  ascertained,  either 
by  its  form  or  by  usage  with  reference  to  the  class  of  instruments 
to  which  it  belongs^  the  law  of  estoppel  and  not  the  law-merchant, 
the  ordinary  law  and  not  antagonism  to  it,  will  suffice  for  the 
settlement  of  all  questions  relating  to  the  rights  of  innocent  trans- 
lerees 

John  S.  Ewart. 

>  Kirkumd  y.  Smitk  [1896]  i  Q.  B.  58a  ;  65  JL  J.  Q.  B.  408  ;  Bank  qfHamOion  y.  QiOies, 
1809,  12  Man.  495. 

'  The  cases  in  the  United  States  yary  yery  much  as  to  the  effect  of  unusual  clauses 
In  notes.  The  most  recent  of  them  are  Citizens  y.  8009$,  1898,  75  Mo.  App.  189; 
LouisviUe  y.  Oray,  1899,  26  So.  Rep.  205  (Ala.)  ;  Third  Nat  Bank  y.  Springf  1899,  59 
N.  Y.  S.  794  ;  Sclauck  y.  O'Hare^  1899,  22  Pa.  Co.  Ct.  384. 

*  Re  Imperial  Land  Co.,  <fc.,  1870,  L.  R  11  Eq.  p.  488. 
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IN  the  January  number  of  the  Law  Reports  appears  the  case  of 
Rice  V.  Seed  ^.  The  facts  in  the  case  were  shortly  these : — ^The 
plaintiff  was  a  fur  skin  dyer,  who  used  in  his  works  large  quan- 
tities of  sawdust.  One  Henry  Soltau,  in  the  plaintiff's  employment, 
sold  without  his  authority  large  quantities  of  sawdust  to  the 
defendant,  who  bought  knowing  that  the  sales  were  unauthorized, 
and  paid  by  cheques  which  Soltau  lodged  to  his  account  at  the 
Birkbeck  Bank.  The  plaintiff  brought  an  action  against  Soltau 
and  the  Bank,  claiming  (i)  damages  for  conversion  against  Soltau, 
and  alternatively  (2)  money  had  and  received  against  Soltau  and 
the  Bank.  On  the  day  of  the  issue  of  the  writ  the  plaintiff  applied 
for,  and  soon  afterwards  obtained,  an  interim  injunction  restraining 
Soltau  and  the  Bank  from  parting  with  the  proceeds  of  the  sales 
until  the  trial  of  the  action.  A  month  or  so  after  obtaining  this 
injunction,  the  plaintiff  brought  a  separate  action  against  the 
defendant  for  conversion  ;  after  which  he  settled  the  former  action 
against  Soltau  and  the  Bank,  receiving  from  the  latter  a  sum  of 
£1000,  which  represented  so  much  of  the  proceeds  of  the  sales  as 
remained  to  Soltau's  credit  at  the  Bank.  The  defendant  pleaded 
a  waiver  of  the  tort  and  election  to  sue  for  money  had  and  received; 
but  judgment  was  given  for  the  plaintiff. 

We  cannot  clear  our  minds  of  a  doubt  whether  this  case  was 
rightly  decided ;  not  on  account  of  the  settlement  of  the  action 
against  Soltau  and  the  Bank  and  the  receipt  of  the  proceeds  of  the 
sale,  for  that  settlement,  being  made  without  prejudice  to  the 
plaintiff's  rights  against  the  defendant  Reed,  operated  merely  as 
a  covenant  not  to  sue,  and  not  as  a  discharge  of  the  right  of  action'. 
The  doubt  is  whether  the  successful  application  for  the  interim 
injunction  in  the  action  against  Soltau  and  the  Bank  did  not 
operate  as  a  conclusive  election  to  waive  the  tort  and  sue  for 
money  had  and  received.  If  it  did  so  operate,  it  is  clear  that  the 
plaintiff's  remedy  by  action  for  conversion  was  gone,  and  there 
ought  to  have  been  judgment  for  the  defendant. 

Those  who  are  rash  enough  to  express  doubts  touching  the 
soundness  of  a  decision  of  the  Court  of  Appeal  are  bound  to  give 
reasons  for  those  doubts ;  in  order  to  do  this  it  is  necessary  to  go 

'  [1900]  I  Q.  B.  54.  '  Duck  V.  Mayeu  [1892]  2  Q.  B,  511. 
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at  some  length  into  the  nature  of  an  election  between  altei^ative 
remedies. 

Now  alternative  remedies  may  be  (a)  similar  remedies  ^against 
either  of  two  persons ;  (b)  different  remedies  against  the  same 
person;  (c)  different  remedies  against  different  persons.  As  an 
example  of  the  first  class  may  be  taken  the  case  where  a  vendor 
sells  goods  to  a  purchaser  who  is  in  fact  agent  for  another.  Here 
the  vendor  may  recover  the  price  of  the  goods  against  either  the 
agent  or  the  principal.  He  cannot  recover  from  both.  As  an 
instance  of  the  second  class  may  be  taken  the  case  where  the 
defendant  wrongfully  sells  and  receives  the  proceeds  of  the  plaintiff's 
goods.  Here  the  plaintiff  may  recover  damages  for  conversion,  or 
he  may  waive  the  tort  and  sue  for  money  had  and  received.  He 
cannot  do  both.  As  an  extension  of  the  second  class  it  may  be 
observed  that  except  where  the  wrongful  sale  is  in  market  overt, 
or  the  plaintiff  has  held  out  the  wrongful  vendor  as  his  agent  for 
sale,  or  the  wrongful  vendor  is  a '  mercantile  agent'  under  the  Factors 
Acts,  the  remedy  in  conversion  extends  against  the  purchaser  of 
the  goods.  The  plaintiff  may  then  bring  an  action  for  money  had 
and  received  against  the  vendor,  or  conversion  against  the  vendor 
and  purchaser.  He  cannot  do  both.  This  is  an  instance  of  the 
third  class,  and  to  this  class  the  case  of  Bice  v.  Seed  belongs.  If  in 
such  a  case  the  plaintiff  chooses  his  remedy  in  conversion  he 
cannot  sue  the  vendor  for  money  had  and  received ;  if  he  chooses 
his  remedy  for  money  had  and  received  he  cannot  sue  vendor  or 
purchaser  for  converoion.  When  he  has  once  elected  in  favour  of 
one  remedy  he  cannot  afterwards  pursue  the  other  and  alternative 
remedy.  There  is  no  doubt  that  he  is  not  bound  to  make  his 
election  at  once;  he  may  wait  and  think  which  way  he  will 
exercise  his  election,  so  long  as  he  can  do  so  without  injuring  other 
persons — ^per  Lord  Blackburn,  Scarf  v.  Jardine^ — and  in  this 
interval  he  may  do  acts  which  are  consistent  with  an  intention 
ultimately  to  pursue  either  remedy.  But  in  the  course  of  time 
there  must  happen  some  event  marking  the  point  at  which  the  line 
of  equivocal  acts  ends,  the  dividing  of  the  way  after  which  one 
step  in  either  direction  excludes  any  progress  in  the  other.  To 
find  this  point  is  the  difficulty. 

It  is  futile  to  attempt  an  exposition  of  general  legal  principles 
otherwise  than  by  their  application  to  particular  facts.  But  some 
selection  is  desirable  in  the  choice  of  those  facts  from  which  it  is 
proposed  to  deduce  the  principle.  If  in  one  set  of  circumstances 
a  general  principle  applies  while  in  another  widely  different  set  of 
circumstances  it  does  not,  the  discriminant  factor  is  not  easily 
'  1883,  7  App.  Gas.  at  p.  360. 
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detected ;  and  therefore  the  best  method  of  pointing  a  legal  prin- 
ciple is  by  citing  two  cases,  or  groups  of  two,  differing  slightly  in 
their  facts  but  widely  in  principle,  for  then  it  is  reasonable  to  infer 
that  the  difference  in  principle  is  to  be  found  in  the  difference  of 
factj  and  as  this  is  slight  the  margin  of  error  is  narrow. 

In  considering  the  question  what  is  and  what  is  not  an  election, 
we  are  fortunate  in  having  several  decided  cases  for  our  guidance 
very  similar  in  their  facts,  some  ranged  on  each  side  of  the  dividing 
line.     It  is  proposed  to  state  them  briefly  without  further  preface. 

In  Brewer  v.  Sparrow  *  the  defendant  had  wrongfully  sold  certain 
goods,  the  property  of  a  bankrupt.  The  assignees  of  the  bankrupt 
received  the  accounts  of  the  sale,  and  accepted  from  the  defendant 
the  balance  appearing  due  on  the  accounts.  It  was  held  that  they 
had  elected  to  ratify  the  sale,  and  that  they  could  not  afterwards 
sue  the  defendant  for  conversion. 

On  the  other  hand,  in  Valpy  v.  Sanders^,  the  defendant  had 
wrongfully  possessed  himself  of  certain  goods,  the  property  of 
a  bankrupt.  The  assignees  of  the  bankrupt  demanded,  but  did 
not  receive,  the  price  of  the  goods  as  upon  a  sale.  It  was  held  that 
they  had  not  elected  to  ratify  the  sale  and  that  they  might  after- 
wards sue  the  defendant  for  conversion.  It  is  clear  then  that 
acceptance  of  the  proceeds  as  money  had  and  received  is  an 
election  in  favour  of  the  remedy  by  action  ibr  money  had  and 
received,  which  precludes  the  plaintiff  from  prosecuting  the  alterna- 
tive remedy  by  action  for  conversion. 

Again  in  Lythgoe  v.  Vernon  ^  the  defendant  had  wrongfully  sold 
certain  goods  the  property  of  the  plaintiff.  The  plaintiff  demanded 
the  proceeds  of  the  sale,  and  the  defendant  paid  all  but  £3  4^. 
The  plaintiff  then  sued  in  conversion  and  the  defendant  paid  the 
balance  of  the  proceeds  into  Court.  It  was  held  that  the  plaintiff 
had  elected  in  favour  of  the  remedy  for  money  had  and  received, 
and  that  he  could  not  sue  for  conversion.  On  the  other  hand,  in 
Bum  V.  Morris*,  the  plaintiff  lost  a  Bank  of  England  note  for 
£20.  This  note  was  found  by  A,  who  took  it  to  the  defendant  to 
get  it  changed.  The  defendant  got  it  changed  and  gave  ^  £18  for 
it,  keeping  the  balance  himself.  The  plaintiff  afterwards  arrested  A 
and  brought  him  before  the  Lord  Mayor,  who  ordered  A  to  restore 
to  the  plaintiff  £7,  all  that  remained  in  his  possession  of  the  £18  he 
had  received.  The  plaintiff,  having  thus  recovered  £7,  sued  the 
defendant  in  trover  and  recovered  damages  £1 3.  The  Court  held  that 
there  was  no  election,  but  that  the  plaintiff  had  a  right  of  action  in 
trover  against  both  A  and  the  defendant,  and,  having  merely  got 

»  1837,  7  B.  &  C.  310.  '  1848,  5  C.  B.  886. 

»  i860,  5  H.  &  N.  180.  *  1834,  3  Cr.  k  M.  570. 
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part  of  the  damages  from  A,  might  recover  the  balance  from  the 
defendant.     This  case  is  further  discassed  hereafter. 

In  Morris  v.  Robinson  ^  the  defendant  had  wrongfully  sold  some 
indigo,  the  property  of  the  plaintiff,  and  had  paid  the  proceeds  into 
the  Vice- Admiralty  Court  at  Mauritius.  The  plaintiff,  by  his  agent 
at  Mauritius,  made  a  claim  for  the  proceeds,  but  as  they  had  been 
remitted  to  England  the  claim  was  unsuccessful.  It  was  held  that 
there  had  been  no  election,  but  that  the  plaintiff  might  sue  the 
defendant  for  conversion.  On  the  other  hand,  in  Smith  v.  Baker  ^, 
the  plaintiff  was  the  ti*ustee  of  a  bankrupt  who  had  given  to  the 
defendant  a  bill  of  sale  void  as  against  the  plaintiff.  The  defendant 
had  sold  the  goods.  The  plaintiff  made  an  application  to  the 
Court  of  Bankruptcy  for  an  order  that  the  defendant  should  pay 
over  the  proceeds  of  the  goods.  The  order  was  made,  and  the  pro- 
ceeds paid  under  it  to  the  plaintiff.  The  plaintiff  then  sued  the 
defendant  in  trover  for  the  difference  between  the  proceeds  of  the 
sale  and  the  value  of  the  goods.  But  it  was  held  that  by  obtaining 
the  proceeds  under  the  order  he  had  elected  in  favour  of  the 
remedy  by  action  for  money  had  and  received.  Here  again  the 
success  of  the  application  and  receipt  of  the  proceeds  of  the  wrongful 
sale  is  the  determining  fact. 

Again  in  Curtis  v.  Williamson  ^  the  plaintiff  had  sold  goods  to  one 
who  was  an  agent  for  the  defendant.  The  agent  became  insolvent 
and  filed  a  petition  for  the  liquidation  of  his  estate.  The  plaintiff 
filed  an  affidavit  in  the  liquidation  stating  that  the  agent  was 
justly  and  truly  indebted  to  him  for  the  price  of  the  goods  sold.  In 
fact  this  affidavit  was  filed  by  inadvertence,  and,  upon  better 
advice,  an  attempt  was  made  to  prevent  its  being  filed,  but  too 
late ;  however,  the  plaintiff  took  no  further  step  in  the  liquidation, 
and  no  dividend  was  ever  received  from  the  agent's  estate.  It  was 
held  that  there  was  no  election.  But  it  was  otherwise  in  Scarf  w. 
Jardine*.  In  that  case  two  partners,  Rogers  and  Scarf,  carrying 
on  business  as  W.  H.  Rogers  &  Co.,  dissolved  partnership,  Scarf 
retiring.  Rogers  took  another  partner,  Beech,  with  whom  he 
carried  on  business  under  the  old  firm  name.  A  customer  of 
Rogers  and  Scarf  sold  and  delivered  goods  to  Rogers  and  Beech 
after,  but  without  notice  of,  the  change  in  the  firm.  After  receiving 
notice  of  the  change  he  sued  the  new  firm  and,  upon  their  bank- 
ruptcy, filed  an  affidavit  stating  that  they  were  justly  and  truly 
indebted  to  him  for  the  price  of  the  goods  sold,  a  statement  on 
which  he  was  still  insisting.    It  was  held  that  this  was  an  election 

»  i8a4,  3  B.  A  a  196  ;  27  R.  R.  322.  '   1873,  ^  B.  8  C  P.  350. 

»  1874,  L.  R.  10  q.  B.  57.  •  1882,  7  App.  Caa.  345. 
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after  which  the  cuHtomer  could  not  sue  Scarf,  the  former  member  of 
the  old  firm. 

To  complete  our  digest  we  would  add  the  case  of  Armstrong  v. 
Alien  \  There  the  plaintiff  was  a  manufacturer,  and  had  sold  to 
shippers  certain  goods  to  be  delivered  alongside  a  vessel  and  paid 
for  in  cash  in  exchange  for  a  clean  receipt.  The  defendants  were 
shipowners,  and  by  a  contract  between  them  and  the  shippers,  the 
defendants  were  to  receive  no  goods  for  the  shippers  unless  a  clean 
receipt  could  be  given.  The  plaintiff  delivered  the  goods  to  the 
shipowners,  the  defendants ;  who,  though  they  received  the  goods, 
refused  to  give  a  clean  receipt  The  plaintiff  demanded  the  goods 
back,  but  as  other  cai^  had  been  loaded  on  top  of  them  the 
defendants  refused  to  redeliver,  and  the  goods  were  forwarded  to 
consignees  abroad.  The  plaintiff  issued  a  writ  in  trover  against 
the  defendants.  The  consignees  accepted  the  goods  and  paid  for 
them.  The  shippers  paid,  and  the  plaintiff  accepted  the  purchase 
price  under  the  contract  of  sale.  It  was  held  by  the  Court  of  Appeal 
that  he  could  not  after  that  proceed  with  his  action  for  conversion. 

So  mudi  for  particular  instances.  For  statements  of  the  general 
principle  the  following  may  serve :  '  A  man  cannot  say  at  one  time 
that  a  transaction  is  valid,  and  thereby  obtain  some  advantage  to 
which  he  could  only  be  entitled  on  the  footing  that  it  is  valid,  and 
at  another  time  say  it  is  void  for  the  purpose  of  securing  some 
further  advantaged  per  Honyman  J.,  Smith  v.  Baker'^.  This 
passage  from  the  judgment  of  Honyman  J.  was  cited  and  approved 
by  the  Court  of  Appeal  in  Roe  v.  Mutual  Loan  Fund  ^,  '  If  the  party 
electing  has  done — whether  he  intended  it  or  not — an  unequivocal 
act,  i.  e.  an  act  which  would  be  justifiable  if  he  had  elected  one 
way,  and  would  not  be  justifiable  if  he  had  elected  the  other,  the 
fact  of  his  having  done  that  unequivocal  act  to  the  knowledge  of 
the  persons  concerned  is  an  election' :  per  Lord  Blackburn,  Scatfv. 
Jardine  \  In  dough  v.  London  and  North  Western  Railway  ^,  Mellor  J., 
in  delivering  the  judgment  of  the  Court  of  Exchequer  Chamber, 
lays  down  the  well-known  doctrine  that  a  vendor  who  has  been  by 
fraud  induced  to  part  with  his  goods,  may  on  discovering  the  fraud 
elect  to  treat  the  transaction  as  valid  or  invalid.    He  continues  * : 

'  It  seems  to  us  clear  on  principle  that  a  statement  in  a  plea  by 
the  party  from  whom  the  property  has  {passed,  that  he  claims  back 
the  property  on  the  ground  that  he  was  induced  to  part  with  it  by 
fraud,  is  as  unequivocal  a  determination  to  avoid  the  transaction 
as  could  well  be  made. . . .  After  succeeding  by  means  of  such  a  plea 

'  1893,  67  L.  T.  738.  •  1873,  L.  R.  8  G.  P.  35a 

•  1887,  19  Q.  B.  D.  347.  •  i88a,  7  App.  Oa&  345. 

*  1871,  L.  R.  7  Ex.  37.  *  Ibid.  p.  36. 
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the  person  pleading  it  could  never  suceessfully  set  up  the  contract 
as  still  valid,  either  against  the  plaintiff  in  the  action  in  which  the 
plea  was  pleaded,  or  any  one  else/ 

We  are  now  in  a  position  to  offer  a  few  remarks  on  the  case  of 
Hiee  V.  Eeed^.  But  before  coming  to  the  main  decision,  one  of  its 
oatward  phases  should  be  noticed.  It  is  feared  that  in  days  to 
come  the  case  will  be  cited  as  an  authority  that  there  can  be  no 
election  short  of  a  judgment  on  one  of  the  alternative  causes  of 
action*  The  only  authority  for  such  a  proposition,  so  far  baMq 
know,  is  a  dictum  of  Bramwell  B.  in  Priestly  v.  Fernie  ^. 

*  The  very  expression  that  where  a  contract  is  made  by  an  agCAt 
in  his  own  name,  the  contractee  has  an  election  to  sue  agent  or 
principal,  supposes  he  can  only  sue  one  of  them,  that  is  to  say,  sue 
to  judgment.  For  it  may  be  that  an  action  against  one  might  be 
discontinued,  and  fresh  proceedings  be  well  taken  against  the 
other.' 

The  question  in  that  case  was  whether  a  judgment  unsatisfied 
against  the  agent  amounted  to  an  election,  and  it  was  held,  and  no 
one  would  now  dispute  it,  that  it  did.  The  dictum  was  therefore 
unnecessary  for  the  decision  of  the  case.  As  against  it  there  is  the 
equally  weighty  dictum  of  Lord  Blackburn  in  Scarf  v.  Jardine^  that 
the  issue  of  the  writ  is  the  important  act,  and  that  judgment  or  no 
judgment  is  immaterial  But  we  need  not  trouble  ourselves  with 
dicta  when  we  have  the  decided  cases  of  Brewer  v.  Sparrow  *,  Lythgoe 
V.  Vernon  *,  and  Armstrong  v.  Allen  *,  in  each  of  which  it  was  held 
that  there  had  been  an  election  before  ever  judgment  was  recovered. 

To  come  now  to  closer  quarters  with  the  case  of  Rice  v.  Reed'^. 
It  purports  to  rest  on  the  authority  of  Bum  v.  Morris  ®,  and  Morris 
V.  Robinson^.  The  former  was  the  case  above  referred  to  of  the 
bank-note ;  it  was  not  a  case  of  election ;  the  property  converted 
never  changed  its  nature  so  as  to  make  acceptance  of  part  of  it . 
referable  to  a  right  or  cause  of  action  different  from  that  which  was 
ultimately  prosecuted.    In  the  words  of  Lord  Mansfield 

'The  whole  fallacy  turns  upon  comparing  bank-notes  to  what 
they  do  not  resemble,  and  what  they  ought  not  to  be  compared  to, 
viz.  to  goods.  .  .  .  Now  they  are  not  goods  .  . .  but  are  treated  as 
money,  as  cash,  in  the  ordinary  course  and  transaction  of  business 
by  the  general  consent  of  mankind ;  which  gives  them  the  credit 
and  currency  of  money  to  all  intents  and  purposes.  They  are  as 
much  money  as  guineas  themselves  are ;  or  any  other  current  coin, 
that  is  used  in  common  payments,  as  money  or  cash  ^^.' 

«  [1900]  1  q.  B.  54.  «  3  H.  A  C.  977.  »  1882,  7  App.  Caa.  345- 

«  1837,  7  B.  &  C.  310.  »  i860,  5  H.  A  N.  180.         •  [1893]  67  L.  T.  738. 

'  [1900]  I  Q.  B.  54.  ■  1834,  3  Or.  ft  M.  570. 

•  1824,  3  B.  ft  C.  196  ;  27  R.  R.  323.  "  See  Afifler  v.  Race^  i  Burr.  452. 
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The  plaintiff,  therefore,  having  been  deprived  of  money,  recovered 
pai-t  of  it  back  again  ;  it  is  hard  to  see  how  this  should  prevent  him 
recovering  the  balance,  even  by  another  remedy. 

In  Morris  v.  Robinson  ^  the  plaintiff,  having  alternative  remedies 
for  conversion  and  for  money  had  and  received,  applied  to  a  Court 
for  payment  of  the  money,  but  his  application  was  ineffective.  It 
was  held  that  he  had  not  elected.  But  as  we  have  seen,  it  is 
different  where  the  application  is  effective:  Smith  v.  JBaker*. 
Accordingly,  Morris  v.  Robinson  ^  is  no  authority  for  a  case  where 
an  application  is  made  and  granted,  which  happened  in  Rice  v.  Reed^. 

There  the  plaintiff  had  two  alternative -remedies,  one  for  money 
had  and  received  against  Soltau  and  the  Birkbeck  Bank,  the  other 
for  conversion  against  Soltau  and  Reed.  In  fact^  he  sued  Soltau 
alone  for  conversion  and,  alternatively,  Soltau  and  the  Bank  for 
money  had  and  received.  Then  he  applied  for  and  obtained  an 
interim  injunction  restraining  Soltau  from  drawing  out  and  the 
Bank  from  parting  with  the  proceeds  of  the  sales  until  the  trial  of 
the  action.  Of  which  action  ?  we  may  ask.  Assuredly  not  the 
action  for  conversion.  A  plaintiff,  suing  a  defendant  for  the  pro- 
ceeds of  a  wrongful  sale,  may  possibly  have  an  injunction  to  restrain 
the  defendant  and  his  bankers  from  dealing  with  the  proceeds. 
He  may  say,  '  I  undei*take  to  prove  that  these  persons  are  in 
possession  of  my  money.  If  they  are  not  I  will  recompense  them 
for  any  loss  they  may  sustain  through  being  obliged  to  hold  the 
money  in  statu  quo.  Meanwhile,  and  until  I  can  in  due  coui-se  of 
law  prove  that  the  money  is  mine,  it  is  fair  and  just  that  they 
should  not  be  allowed  to  part  with^^.'  The  interim  injunction  is 
justifiable  then  if  the  plaintiff  sues  for  money  had  and  received. 

'  Look  you  now  what  follows.'  A  plaintiff  suing  for  unliquidated 
damages  in  trover  or  conversion  applies  to  the  Court  for  an 
injunction  to  restrain  the  defendant  from  dealing  with  his  balance 
at  the  bank.  More  than  that,  he  applies  for  an  injunction  to 
restrain  the  defendant's  bankers  from  honouring  his  cheques.  The 
case  is  the  same,  but  it  appears  more  grotesque,  if  we  imagine  a 
plaintiff  in  an  action  of  deceit,  or  still  more,  in  an  action  of  libel, 
applying  for  such  an  injunction.  By  the  law  of  England  a  man 
is  entitled  to  deal  freely  with  his  property,  notwithstanding  the 
issue  of  a  writ  for  unliquidated  damages,  and  the  Court  has  no 
power  to  restrain  him  from  dealing  with  it  In  short,  this  injunction 
is  not  justifiable  if  the  plaintiff  sues  for  conversion.  But  '  if  the 
party  electing  has  done  an  unequivocal  act,  i.  e.  an  act  which  would 
be  justifiable  if  he  had  elected  one  way,  and  would  not  be  justifiable 

»  1824,  3  B.  &  C.  196 ;  37  R.  R.  333.       •  1873,  L.  R  8  C.  P.  350. 
■  [1900]  I  Q.  B.  54. 
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•  ___ 

if  he  had  elected  the  other,  the  fact  of  his  having  done  that  un- 
equivocal act  to  the  knowledge  of  the  parties  concerned  is  an  elec- 
tion*: per  Lord  Blackburn,  Scarf  ^.  Jardine^.  The  plaintiff  could 
only  have  obtained  the  advantage  of  having  the  money  kept  in 
statu  quo  on  the  footing  that  he  was  suing  for  money  had  and 
received.  He  could  not  sue  for  money  had  an4  received  without 
saying  that  the  sale  of  the  sawdust  was  a  valid  sale.  But '  a  man 
cannot  say  at  one  time  that  a  transaction  is  valid,  and  thereby 
obtain  some  advantage  to  which  he  could  only  be  entitled  on  the 
footing  that  it  is  valid,  and  at  another  time  say  that  it  is  void  for 
the  purpose  of  securing  some  other  advantage ' :  per  Honyman  J., 
SmitA  V.  Baier  ^,  approved  by  the  Court  of  Appeal  in  Roe  v.  Mutual 
Loan  Fund '.  He  could  only  have  got  the  injunction  by  pleading 
that  he  authorized  the  sale,  and  that  the  proceeds  were  his  ;  but 
'  after  succeeding  by  means  of  such  a  plea,  he  could  never  success- 
fully set  up '  that  the  sale  was  unauthorized  '  either  against  the ' 
defendant '  in  the  action  in  which  the  plea  was  pleaded  or  any  one 
else ' :  per  Mellor  J.  in  Cam.  Scac.,  Clough  v.  London  and  North 
Western  Railway  *. 

It  is  sometimes  suggested  that  to  apply  for  and  obtain  an  interim 
injunction  is  not  an  unequivocal  but  an  equivocal  act,  because  the 
Court  imposes  on  the  party  obtaining  it  an  undertaking  in  damages, 
and  the  defendant  against  whom  it  is  granted  can  be  compensated, 
and  is  therefore  not  injured  if  the  plaintiff  does  not  prosecute  the 
action  in  which  he  obtained  the  injunction.  With  deference,  that 
is  not  the  test.  The  test  is  whether  the  injunction,  with  the 
attendant  undei*taking  in  damages,  is  a  proceeding  equally  con- 
sistent with  either  of  the  alternative  remedies.  If  it  is  consistent 
only  with  one  of  them  the  plaintiff  who  obtains  it  has  done  an 
unequivocal  act ;  for,  being  entitled  to  one  only  of  two  alterna- 
tive remedies,  he  is  not  entitled  to  the  relief  incident  to  each  of 
them.  Suing  in  conversion,  he  was  no  more  entitled  to  this  interim 
injunction  than  he  would  have  been  to  an  order  that  the  defendants 
should  bring  money  into  Court  in  proceedings  under  Order  XIV . 

For  these  reasons  it  is  submitted  that  the  plaintiff  in  Rice  v.  Reed 
elected  in  favour  of  his  remedy  by  action  for  money  had  and 
received,  and  that  he  was  not  therefore  entitled  to  sue  the  defendant 
for  conversion. 

Walter  Hussey  Qrippith. 

»  i88a,  7  App.  Cas.  345.  ■  1873,  L.  R.  8  0.  P.  350. 

*  1887,  19  Q.  B.  D.  347.  *  1871,  L.  R.  7  Ex.  27. 
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L 

IT  is  sufficiently  obvious  that,  from  a  purely  logical  standpoint, 
the  natural  and  probable  consequences  which  the  common  law 
declares  to  be  the  measure  of  a  man's  liability  for  a  negligent  act 
include  the  likelihood  that  a  certain  individual  will  be  injured  as 
well  as  the  likelihood  that  he  will  be  injured  in  a  certain  manner. 
If,  therefore,  the  courts  had  carried  out  that  doctrine  consistently, 
the  question  whether  the  plaintiff  was  one  of  those  persons  to 
whom  the  duty  of  exercising  reasonable  care  was  owed  by  the 
defendant^  would  be  decided  by  the  same  standard  as  the  question 
whether  there  was  a  causal  connexion  between  the  given  breach  of 
that  duty  and  the  physical  changes  which  constituted  the  injury 
in  suit.  That  is  to  say,  the  issue  proposed  would  be,  whether  the 
defendant  ought^  as  a  man  of  ordinary  sense  and  intelligence,  to 
have  seen  that,  if  he  should  be  careless  in  respect  to  the  given 
subject-matter,  persons  coming  within  the  same  category  as  the 
plaintiff  would  probably  suffer  damage. 

In  the  countries  where  the  common  law  is  administered,  how- 
ever, the  course  suggested  by  these  obvious  considerations  has  not 
been  pursued.  It  is  true  that  the  courts,  in  dealing  with  one  large 
class  of  cases,  viz.,  those  in  which  the  injury  was  the  dire<|^  result 
of  the  use  of  an  agency  which  was  under  the  immediate  control  of 
the  defendant  at  the  time  when  the  plaintiff  was  damaged  by  it, 
have  naturally  and  peiforce  worked  out  a  theory  of  liability  which 
confers  a  right  of  action  upon  the  same  classes  of  persons  as  would 
have  that  right  if  the  test  of  reasonable  anticipation  had  been  con- 
sciously applied.  Under  no  conceivable  scheme  of  juridical  respon- 
sibility could  a  defendant  be  heard  to  allege  that  a  person  who  was, 
as  a  matter  of  fact,  injured  by  reason  of  his  contact  with  or 
proximity  to  real  or  personal  property  which  the  defendant  then 
controlled,  was  not  one  of  those  persons  whom  a  reasonable  man 
would  have  expected  to  suffer  injury  from  such  contact  or  proximity '. 

'  See  Elliott  y.  HaUy  1885,  15  Q.  B.  D.  315,  where  this  point  is  clearly  brought  out. 
It  was  laid  down  in  a  recent  case  by  Lord  Jastioe  Bowen  that,  *  if  the  owner  of 
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The  applicability  of  the  fundamental  principle,  Sic  utere  tuo,  ui 
alienum  non  laedas,  is  here  so  manifest  that  there  is  no  room  for 
controversy  as  to  the  extent  of  responsibility  ^  But  in  the  cases 
where  this  element  of  control  cannot  be  treated  as  a  determinative 
fiskctor — the  cases,  that  is  to  say,  whose  common  distinctive  feature 
is  the  circumstance  that  the  plaintiff  has  been  injured  through  the 
n^ligence  of  other  parties  in  respect  to  a  transaction  to  which  he 
was  a  stranger — it  is  only  very  recently  and  to  a  very  limited 
extent  that  judges  have  shown  any  willingness  to  determine 
the  question  whether  the  plaintiff  was  one  of  those  persons  to  whom 
the  defendant  owed  a  duty  to  use  cai*e  upon  a  theory  which  would 
ascribe  a  proper  weight  to  the  doctrine  of  probable  consequences 
(see  X,  post).  This  disregard  of  a  fundamental  principle  has  borne  its 
natural  fruit  in  a  series  of  decisions  which  furnish  as  deplorable 
illustration  as  can  be  mentioned  of  the  characteristic  defects  of 
*  the  lawless  science  of  our  law/ 

The  obscurities  which  beset  the  subject  have  been  greatly 
aggravated  by  the  very  unpraiseworthy  ingenuity  which  judges 
have  commonly  exerted  to  confine  their  discussions  and  their 
rulings  within  the  narrowest  possible  boundaries.  Even  the  House 
of  Lords  which,  as  a  general  rule,  is  not  lacking  in  a  due  apprecia- 
tion of  the  obligations  incumbent  upon  it,  as  a  court  of  last  resort 
in  a  country  where  most  of  the  codification  of  the  law  must  for  the 
present  be  carried  on  by  the  collation  of  earlier  decisions,  has  in 
this  instance  chosen  the  worse  part.  In  the  recent  case  of 
MulhoUand  v.  Caledonian  Railway  Co,^  it  has  had  for  the  first  time  an 
opportunity  of  expressing  its  views  as  to  the  theory  upon  which 
the  limits  of  liability  for  negligence  should,  as  respects  persons,  be 
fixed  ;  but  it  has  failed  entirely  to  rise  to  the  occasion.  When  it 
is  remembered  how  much  trouble  questions  of  the  type  involved 
have  given  the  courts  since  the  ruling  in  Lanffridge  v.  Levy  ^,  the 
contracted  scope  of  the  arguments  seems  to  amount  to  a  sort  of 
dereliction  of  duty. 

premises  knows  that  his  premises  are  in  a  dangerous  condition,  and  that  people 
are  coming  there  to  work  upon  them  by  his  own  permission  and  inyitation,  of 
course  he  must  take  reasonable  care  that  those  premises  do  not  injure  those  who  are 
coming  there ' ;  that  '  it  is  because  he  has  the  conduct  and  control  of  premises 
which  may  injure  persons  whom  he  knows  are  going  to  use  them  and  who  have 
a  right  to  do  so,  that  he  is  bound  to  take  care  to  protect  those  persons  who  will 
thus  be  brought  into  connexion  with  him ' ;  and  that  a  similar  obligation  and  for 
a  similar  reason  arises,  where  the  thing  so  controlled  is  a  chattel.  Le  LUvnr,  Gmdd 
[1893]  I  Q.  B.  491.  Compare  Heaven  v.  Pender j  i88a,  9  Q.  B.D.  302,  per  Cave  J.  ; 
Smith  y.  SUde^  1875,  10  Q.B.  125,  per  Blackburn  J.;  CoUU  v.  Se&fen,  1868,  L.R. 
3  0.  P.  495,  per  Bovill  C.  J. ;  SchoUa  v.  Brook,  1891,  63  L.  T.  N.  S.  837. 

^  '  Where  is  the  duty  of  care  ?  I  answer  that  duty  exists  in  all  men  not  to 
injure  the  property  of  others.'  Haun  v.  CuUi/ord,  1879, 4  C.  P.  D.  18a,  185,  per  Bram- 
weU  B. 

•  [1898]  A.  C.  ai6.  »  1837,  a  M.  ft  W.  519. 

N  2 
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Unsatisfactory  as  this  case  is,  however,  it  marks  the  completion 
of  an  important  stage  in  the  development  of  this  branch  of  law. 
As  a  deliberate  judgment  of  the  highest  court  of  the  Empire,  it  will 
not  only  operate  as  a  final  settlement  of  such  questions  as  actually 
fall  within  its  scope,  but  will  have  a  considerable  influence  in 
determining  the  trend  of  judicial  opinion  with  respect  to  points 
upon  which  it  does  not  directly  touch.  The  time  seems  not  in- 
opportune, therefore,  for  a  survey  of  the  whole  subject  which  is 
dealt  with  in  one  of  its  phases  by  this  decision.  It  will  be  con- 
venient to  assume,  for  the  sake  of  simplicity,  that  we  always  have 
to  do  with  persons  whose  exposure  to  the  dangerous  conditions 
which  caused  their  injury  occurred  while  they  wei'e  in  the  exercise 
of  some  right  which  it  is  permissible,  in  the  present  connexion,  to 
describe  as  perfect.  Such  modifications  as  these  principles  may 
demand  in  any  particular  case,  where  the  plaintiff's'  rights  are  of 
the  inferior  grade,  denoted  by  the  terms  'mere  licensee,*  and 
•  volunteer,'  or  *  trespasser,*  can  be  readily  supplied.  It  would  be 
still  more  out  of  place,  in  a  general  investigation  like  the  present, 
to  take  any  account  of  the  theory,  elaborated  by  Bowen  L.  J.,  in 
Thomas  v.  Quariermaine  ^,  that  the  maxim,  Volenti  nan.  jU  iniuruty 
operates  by  negativing  the  existence  of  a  duty  in  regard  to  the 
pei*Bons  who  bring  themselves  within  its  terms. 


II. 

The  only  available  starting-point  for  an  investigation  which 
the  decisions  suggest  seems  to  be  the  principle,  that  an  action  for 
injuries  resulting  from  negligence  in  respect  to  a  subject-matter 
which  is  covered  by  a  contract  cannot,  as  a  general  rule,  be  main- 
tained by  one  who  is  a  stranger  to  that  contract.  The  discussion 
upon  which  we  are  entering  may,  therefore,  be  appropriately 
opened  with  the  statement  that  this  principle  has  been  recognized 
in  cases  where  the  contract  was  one  of  sale  \  of  bailment  \  for  the 
manufacture  of   a  specific  article^,  for  work  and    labour  with 

^  1887, 1 8  Q.B.D.  625.  The  observations  of  Lord  Esher  in  Yarmouth  v.  Fremce, 
1887,  19  Q.  B.  D.  647  (pp.  65a,  657),  and  of  Lord  Halsbury  and  Lord  HerscheU  in 
Smithy, Baker [iS^i]  JL  C.  335  (pp.  336, 366),  show  that  this  theory  has  by  no  means 
found  such  uniyersal  acceptance  that  it  can  be  placed  on  the  same  footing  as  the 
doctrines  respecting  the  position  of  one  who  is  and  of  one  who  is  not  invited  to  enter 
on  premises  or  use  a  chattel 

•  Lanffridge  v.  Levyy  1837,  a  M.  ft  W.  519, 4  M.  ft  W.  337  ;  Winterhottom  v.  Wright,  1842, 

10  M.  ft  W.  109  ;  Longmeid  t.  HciOiday,  1851,  6  Exch.  761  ;   Qwrge  r,  Skhington,  1869, 
L.  R.  5  Exch.  I,  per  Cleasby  B. 

'  Caitdonian  BaHtDay  Co,  v.  Mviholland  [1898]  A.  C.   216;    Heavm  v.  Ptnder,  1883, 

11  Q.  B.  D.  503. 

*  Francis  v.  CoekrOiy  1870,  L.  R.  5  Q.  B.  184,  per  Hannen  J.,  arguendo. 
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reference  to  a  chattel  ^,  for  professional  services  \  and  for  the  ti*ans- 
mission  of  telegrams  ^. 

IIL 

It  can  scarcely  be  doubted  that  this  arbitrary  doctrine  is,  to 
some  extent  at  least,  one  of  the  inconvenient  legacies  bequeathed 
to  modem  English  law  by  the  old  technicalities  as  to  forms  of 
action.  The  standpoint  of  the  judges  by  whose  decisions  it  was 
established  in  its  present  form  is  indicated  unmistakably  by  the 
remark  of  Lord  Abinger  in  Winterbottom  v.  Wright  ^  that  the  cases 
in  which  the  law  permits  a  contract  to  be  turned  into  a  tort, 
except  those  in  which  some  public  duty  has  been  undertaken  or 
public  nuisance  committed,  are  all  cases  in  which  an  action  might 
have  been  maintained  on  the  contract.  It  was  considered,  there- 
fore, that  the  combined  effect  of  this  principle  and  of  the  rule  that 
no  one  but  a  party  to  a  contract  can  sue  on  it  was,  that  in  no  case 
whatsoever  can  any  right  of  action  arise  in  favour  of  a  stranger 
to  the  contract,  as  a  result  of  the  non-performance. 

That  there  is  an  obvious  peiitio  principii  involved  in  the  argu- 
ment seems  evident.  It  does  not  by  any  means  follow  that, 
because  a  party  to  a  contract  can  recover  in  tort  only  when  the 
rights  acquired  by  his  contract  are  sufficient  to  enable  him  to 
maintain  an  action,  a  person  who  had  nothing  to  do  with  the  con- 
tract, but  who  subsequently  finds  himself  damaged  by  what  the 
parties  to  it  have  done  or  left  undone,  should  be  told  that  he  haa 
no  remedy  at  all.  To  declare  such  a  person  unable  to  sue  on  the 
contract  itself  is  one  thing.  It  is  quite  another  thing  to  argue  that 
the  principle  by  which  a  party  to  the  contract,  whatever  the  form 
of  his  action,  can  recover  only  where  he  could  have  recovered  in 

^  OoUis  V.  Selden,  1868,  L.  B.  3  C.  P.  495,  where  a  declaration  was  held  demurrable 
which  alleged  that  the  defendant  negligently  hang  a  chandelier  in  a  public-hoaw, 
knowing  that  the  plaintiff  and  others  were  likely  to  be  therein  and  under  the  chan- 
delier, and  that  the  chandelier,  unless  properly  hung,  was  likely  to  fall  upon  and 
injure  them,  and  that  the  plaintiff  being  lawfully  in  the  public-house,  the  chandelier 
fell  upon  and  injured  him.  In  EUioU  v.  HaOj  1888,  15  Q.  B.  D.  3x5,  Grove  J.  (p.  32Z) 
said  that  he  would  have  found  some  difficulty  in  arriving  at  the  same  conclusion  as 
the  Court  came  to  in  this  case,  but  his  remark,  as  the  context  shows,  had  no  refer- 
ence to  the  general  principle  stated  in  the  text,  but  merely  to  the  strictness  with 
which  the  pleadings  were  construed. 

'  In  Robertson  v.  FUming,  1861,  4  Macq.  167  ;  la  Liivre  v.  Gould  [1893]  i  Q.  B.  493, 
C.  A.,  overruling  Cann  v.  Will$onf  1888,  39  Ch.  D.  39,  a  case  of  valuation  of  property 
with  a  view  to  raising  money  on  it. 

■  Dickaon  v.  Beutef^s  Telegraph  Co.,  1877,  ^  C.  P.  D.  63;  3  C.  P.  D.  i  ;  Playfoird  v.  United 
Kingdom  Telegraph  Co.,  1869,  L.  R.  4  Q.  B.  706  ;  Feaver  v.  Montreal  Telegraph  Co.,  1873, 
23  Upper  Can.  C.  P.  150.  The  American  cases  holding  a  telegraph  company  liable 
to  a  lessee  are  not  based  on  any  denial  of  the  correctness  of  the  general  principle 
relied  on  in  these  cases,  but  merely  override  it  for  special  reasons.  See  under  lY, 
infra. 

*  184a,  10  M.  &  W.  109. 


172  The  Law  Quarterly  Review.  [No.LXlI. 

a  suit  directly  upon  the  contract  involves  the  corollary  that  a 
stranger  to  the  contract,  being  unable  to  sue  upon  it,  is  precluded 
firom  redress  altogether.  In  the  one  case,  as  the  parties  have 
chosen  to  define  their  relations  by  an  agreement  between  them- 
selves as  to  the  subject-matter,  it  is  reasonable  enough  to  say  that 
the  agreement  shall  be  the  measure  of  their  rights  in  regard  to  the 
same  subject-matter.  But  the  argument  which  makes  this  prin- 
ciple controlling  with  respect  to  a  stranger  to  the  contract,  a  person 
who  has  not  assented  to  it  and  has  no  means  of  securing  that 
it  shall  be  properly  carried  out,  seems  to  savour  strongly  of 
that  scholasticism  which  has  so  often  led  the  English  courts  to 
emphasise  the  shadow  and  ignore  the  substance  of  a  juridical 
situation \  It  has  been  attempted  to  justify  the  accepted  rule  on 
broader  grounds,  but  these  will  be  more  conveniently  treated  in 
another  place  (see  XI,  post). 

The  hardship  of  the  rule  is,  in  practice,  a  good  deal  mitigated  by 
the  various  qualifications  to  which  it  is  subject.  These  we  shall 
now  proceed  to  discuss. 


IV. 

The  first  two  doctrines  to  be  noticed  are  based  on  considerations 
which  only  affect  a  small  proportion  of  the  community. 

(i)  Anv  person  who  is  injured  by  negligence  in  the  performance 
of  a  public  duty  may  recover  damages  from  the  persons  subject 
to  that  duty,  although  the  contract  which  led  to  his  bein^  in  the 
situation  which  exposed  him  to  the  risk  of  injury  from  such  negli- 
gence may  have  been  entered  into  by  other  parties. 

The  familiar  principle  that, '  if  a  public  ofiicer  abuses  his  office, 
either  by  an  act  of  omission  or  commission,  and  the  consequence  of 
that  is  an  injury  to  an  individual,  an  action  may  be  maintained 
against  such  public  officer^,'  would,  as  respects  duties  which  are 

*  As  regards  contracts  for  the  express  benefit  of  a  third  person,  it  might  be  an  in- 
teresting inquiry  whether  the  rule  which  prevents  the  beneficiary  from  suing  in  them 
(Pollock,  on  Contract,  6th  ed.,  p.  aoi  et  seq.)  can,  since  the  supremacy  of  equitable 
over  legal  principles  has  been  declared,  logically  co-exist  with  the  doctrine  which 
enables  a  cestui  qu^  trust  to  enforce  a  contract  which  is  essentially  of  that  character. 
No  contract  between  two  parties  amounting  to  a  declaration  of  trust  in  favour  of  a 
stranger  could  ever  be  enforced  by  the  latter  if  courts  of  equity  admitted  the  force  of 
the  theory  upon  which,  according  to  Crompton  J.  in  Tuteddle  v.  Atkinson,  i86 1,  i  B*.  ft  S. 
393,  the  common-law  rule  is  based,  viz.  that  it  would  be  a  *  monstrous  proposition 
to  say  that  a  person  was  a  party  to  the  contract  for  the  purpose  of  suing  upon  it  for 
his  own  advantage,  but  not  a  party  to  it  for  the  purpose  of  being  sued.'  When 
observed  through  equitable  lenses,  this  *  monstrosity'  no  longer  presents  an  alarming 
aspect. 

•  Best  C.  J.  in  Henly  v.  Maynr  n/  Lyme  Regis^  5  Bing.  91  (p.  107).  See  also  Lord 
HoU'h  remarks  in  Lane  v.  CoUon,  x  Ld.  Raym.  646  (p.  654)  as  to  the  right  of  action 
against  sheriffs. 
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public  in  the  sense  that  they  are  undertaken  by  state  functionaries, 
plainly  involve  the  consequences  indicated  by  the  above  proposition, 
if  sudi  duties  could  legitimately  be  referred  to  an  antecedent 
contract.  But  as  this  element  is  wanting  in  such  cases,  the  rule  as 
to  public  duties  concerns  us  in  the  present  connexion  only  in  so  far 
as  it  relates  to  duties  which  are  deemed  public,  because  they  arise 
out  of  the  pursuit  of  a  few  occupations,  the  essential  characteristic 
of  which  is  that  they  imply  a  standing  offer  to  perform  certain 
services  for  any  member  of  the  community  who  may  demand 
them.  All  the  reported  decisions  seem  to  have  reference  to  common 
carriers,  whose  liability  for  injury  to  persons  or  property  after  they 
have  once  been  received  on  the  transporting  vehicle,  is,  as  is  well 
settled,  independent  of  contract  ^ ;  but  the  rule  would  presumably 
be  applied  in  an  action  brought  against  an  innkeeper  or  a  farrier  ^. 
A  notary-public,  however,  whose  functions  would  seem  naturally 
to  place  them  in  a  similar  category,  is  held  not  to  be  liable  to 
a  person  whom  his  negligence  may  collaterally  injure  \  Whether 
any  other  occupations  are  public  within  the  meaning  of  the  rule  is 
doubtful,  afl  the  books  suggest  no  diagnostic  mark  by  which  they 
can  be  identified  ^. 

It  would  seem  that  this  doctrine  as  to  public  duties,  though 
depending  historically  upon  considerations  of  social  expediency, 
might  also  be  referred  to  the  principle  of  an  invitation  implied  from 
the  nature  of  the  occupations  of  which  such  duties  are  an  incident  ^. 
But  any  speculations  in  this  direction  would  be  purely  theoretical. 

(2)  Apothecaries  or  surgeons  are  liable  for  the  unskilful  treat- 
ment of  their  patients,  although  they  were  employed  by  other 
parties  •. 

The  conceptions  which  underlie  this  rule  would  seem  to  be 
analogous  in  some  respects  to  those  which  are  apparent  in  (i),  but 
the  foundation  actually  assigned  for  it  by  the  courts,  is  that,  under 

>  WifUerbottom  T.  Wrighi,  184a,  10  M.ft  W.  109  ;  Longmeid  v.  HoUiday,  1851,  6  Exch. 
761 ;  FouUcea  v.  Metropolitan  Raatoay  Co.,  1880,  5  G.  P.  D.  157 ;  ManhaU  v.  York,  Ac, 
Raihoay  Co.,  1851,  11  C.  B.  655 ;  Martin  ▼.  G.  /.  P.  RaOway  Co.,  1867,  L.  R.  3  Exch.  9 ; 
Austin  V.  Greai  Westmi  Baateay  Co,,  1867,  L.  R.  a  Q.  B.  443 ;  DaiyoU  y.  Tyrmr,  1858,  £1. 
Bl.  ft  £1.899. 

'  See  the  opinion  of  Lord  Holt  in  Lane  r.  Cotton,  ubi  supra. 

*  Simpson  t.  Thomson,  3  App.  Cas.  ifg,  at  p.  339. 

^  One  of  the  grounds  assigned  in  the  United  States  for  holding  telegraph  com- 
panies (see  II,  ante),  is  that  by  the  statutes  which  authorize  them  to  do  business 
they  are  required  to  Rend  messages  for  any  one  who  may  apply  and,  without  any 
undue  preference,  are  therefore  virtually  public  agents  or  senrants  in  the  same 
sense  as  carriers  ;  Mis  v.  American  Telegraph  Co.,  95  Mass.  331.  Another  view  is  that 
they  are  actually  common  carriers ;  Shearm.  &  Redf.  on  Negl.  (5th  ed.)  sees.  534,  535. 

^  See  such  cases  as  Marshall  v.  York,  dc.  Railtcay  Co, ;  Austin  v.  Great  Western  Ra&toay 
Co, ;  and  Ikityell  v.  Tyrerj  cited  in  note  1  supra. 

*  Pippin  y.  Shephard,  i8aa,  1 1  Price  400  ;  Gladwdl  y.  Stcggall,  1839,  8  Scott  60,  5  Bing. 
N.  C.  733. 
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any  other  doctrine,  the  defendant  would  virtually  evade  all  liability, 
since,  in  the  nature  of  the  case,  only  the  patient  could  prove  actual 
damage — at  all  events  where  no  loss  of  services  is  involved.  This 
reason  is  interesting,  as  it  dimly  suggests  the  e^cistence  of  a  great 
principle,  which,  if  admitted  as  a  determinative  factor  in  this  class 
of  cases,  would  plainly  aid  us  greatly  in  putting  the  limits  of 
responsibility  upon  a  more  rational  basis.  If  such  inconsistencies 
were  not  so  common  in  English  law,  one  might  well  feel  some 
surprise  that  a  doctor  should  be  held  responsible  on  this  ground 
to  a  person  not  privy  to  the  contract  of  employment,  while,  in 
other  cases  of  professional  services  rendered  under  pi-ecisely  similar 
conditions,  the  immunity  of  the  defendant  being  equally  inevitable 
unless  the  stranger  to  the  contract  for  whose  benefit  it  was  made 
is  permitted  to  sue,  this  consideration  is  not  only  not  allowed  the 
same  weight,  but,  so  far  as  the  present  writer  is  aware,  has  not  even 
been  discussed  ^. 


The  next  two  propositions  exhibit  the  effect  of  doctrines  which 
operate  by  carrying  us  altogether  outside  the  characteristic  prin- 
ciples of  the  law  of  negligence. 

(3)  The  operation  of  the  general  rule  that  a  person  who  creates 
a  public  nuisance  is  liable  to  any  one  who,  being  in  the  exercise  of 
his  lawful  rights,  sustains  special  damage  therefrom,  is  not  restricted 
by  the  fact  that  the  nuisance  resulted  from  the  negligent  perfoim- 
ance  of  a  contract  with  a  third  person  ^. 

This  rule  amounts  simply  to  a  statement  that,  if  the  actual 
tonseqnence  of  a  person's  negligence  is  the  creation  of  a  nuisance, 
his  liability  is  measured  by  the  standards  appropriate  to  that 
offence,  and  is  therefore  really  determined  without  any  regard 
to  the  question  whether  he  was  or  was  not  negligent.  The  lower 
offence  being,  as  it  were,  merged  in  the  higher,  it  becomes  quite 
immaterial  whether  the  plaintiff  was  a  stranger  to  the  contract 
in  the  performance  of  which  the  nuisance  was  created.  The 
circumstance  that  the  material  substances  which  constituted  the 
injurious  agency  had  passed  out  of  the  control  of  the  negligent 
person  at  the  time  they  inflicted  the  injury  in  suit  also  ceases  to  be 
defence  under  such  circumstances,  as  is  shown  by  the  cases  where 
a  landlord  is  held  liable  for  a  nuisance  which  existed  on  the  leased 

^  See  II,  ante. 

*  Longimid  y.  HoUiday^  1851,  6  Ezch.  761,  where  Parke  B.  instanced  the  case  where 
a  defective  bridge  is  erected  by  a  contractor  on  a  public  highway.  To  the  same 
effect  see  CoUis  v.  ScWen,  1868,  L.  R.  3  C.  P.  495  ;  WinterboiUm  v,  Wright^  184a,  10 
M.  &  W.  109. 
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premises  when  they  were  demised  ^  The  essential  result  of  the 
rule,  therefore,  is  that  a  negligent  act  which  produces  precisely 
the  same  physical  conditions  may  render  a  person  liable  to  a  much 
wider  range  of  persons  in  one  case  than  in  another,  merely  because 
the  locality  in  which  those  conditions  happen  to  be  produced 
renders  them  a  nuisance — a  predicament  which  obviously  cannot  be 
justified  on  logical  grounds. 

(4J  If  A,  in  carrying  a  contract  with  J5,  is  not  merely  negligent, 
but  IS  also  guilty  of  a  fraudulent  misrepresentation  in  respect  to  the 
subject-matter,  a  stranger  to  the  contract,  C,  who  is  injured  by 
his  reliance  upon  that  misrepresentation  may  recover  damages 
from  Ay  provided  he  falls  within  the  category  of  those  persons  who 
are  permitted  to  claim  an  indemnity  for  fraud  from  one  with  whom 
they  have  not  directly  dealt  ^. 

The  application  of  the  above  doctrine  to  cases  of  this  type  seems 
to  have  been  originally  due  to  the  desire  of  the  judges  who  decided 
Langridge  v.  Levy  to  turn  the  flank  of  a  troublesome  problem.  But 
before  long  its  influence  was  manifested  in  a  more  positive  form. 
In  two  cases  ^  where  no  such  evasion  of  the  fundamental  issue  was 
possible,  these  judges  committed  themselves  without  reservation  to 
the  doctrine  that,  where  the  nature  of  the  facts  is  such  as  to  exclude 
the  conceptions  of  a  public  duty,  a  nuisance,  and  an  inherently 
dangerous  thing,  fraud  is  not  merely  a  possible  ground,  but  the 
only  ground  upon  which  a  stranger  to  a  contract  can  recover 
damages  for  injuries  traceable  to  its  non-performance.  Whether 
there  can  be  a  recovery  under  this  doctrine  is  obviously  a  mere 

^  RoseweU  v.  Prior,  Case  6,  2  Salk.  460,  approved  in  Cheetham  v.  Hantaan,  4  T.  R. 
518,  per  BuUer  J.,  p.  320  ;  Rich  v.  Basterjield,  4  C.  B.  783  ;  Gandy  v.  Jubher,  5  B.  ^  S. 
78,  9B.&S.  15. 

*  Langridge  v.  Levy,  1837,  2  M.  &  W.  519  ;  4  M.  &  W.  (Ezch.  Ch.)  337.  See  the 
comments  on  this  case  by  Alderson  B.,  in  WirUerboHom  v.  Wright,  1842,  10  M.  k  W. 
109  (p.  1x5) ;  Parke  B.,  in  Longmeid  y.  BoUiday,  1851,  6  Exch.  761  ;  and  Page  Wood 
V.-C,  in  Barry  v.  Oroakey^  1861,  1  John.  &  H.  i.  It  was  also  expressly  stated  in 
BUxkenwre  v.  Bristol,  Ac,  Raatoay  Co,,  1858,  8  El.  &  Bl.  1035  that  wilful  deceit  was  the 
ground  of  the  decision  (p.  1050). 

'  Winterbottom  v.  Wright,  1842,  10  M.  &  W.  109  ;  Longmeid  v.  HoUiday,  1851,  6  Exoh. 
761.  The  opinion  of  Cave  J.,  in  Beaven  v.  Pander,  1883,  9  Q.  B.  D.  302,  shows  that  he 
regarded  the  law  as  being  settled  in  this  sense,  and  although  the  actual  judgment 
of  the  Queen's  Bench  Division  was  reversed  by  the  Court  of  Appeal  (i  i  Q.  B.  D,  503), 
the  reversal  had  no  reference  to  this  theory.  The  comment  of  Brett  M.  R  on  Lang^ 
ridge  v.  Levy,  supra,  that,  *  taking  the  case  to  be  decided  on  the  ground  of  a  fraudu- 
lent misrepresentation  made  hypothetically  to  the  son,  and  acted  upon  by  him, 
such  a  decision  upon  such  a  ground,  in  no  way  negatives  the  proposition  that  the 
action  might  have  been  supported  on  the  ground  of  negligence  without  fraud' 
{Heaven  v.  Pender,  L.  R.  11  Q.  B.  D.  503,  512),  seems  to  be  shaped  by  a  wish  to 
minimize  the  effect  of  the  case  as  one  adverse  to  his  own  theory,  to  be  noticed  here- 
after (see  X,  post).  The  later  decisions  by  the  same  Court,  as  just  cited,  leave  no 
doubt  as  to  the  intention  of  the  judges  to  negative  the  plaintiff's  right  to  recover,  if 
his  action  had  sounded  in  negligence  alone.  In  CoUie  v.  Selden,  1868,  L.  R  3  C.  P. 
495,  all  the  judges  conceded  that  the  plaintiff  might  have  recovered,  if  he  had 
established  fraud. 
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question  of  fact,  Was  the  defendent  guilty  of  a  fraudulent  represen- 
tation, and  was  the  plaintiff  one  of  those  persons  who  have  a  right 
to  be  indemnified  for  injuries  caused  by  reliance  on  that  represen- 
tation ?  Here  again,  as  in  (3),  the  doctrine  operates  so  as  to  make 
the  defendant's  negligence,  though  in  a  different  way,  an  immaterial 
factor,  except  in  those  cases  where  it  is  of  that  reckless  and  wilful 
character  which  is  assimilated  to  fraud  for  reasons  fully  explained 
in  Le  Lierre  v.  GotM  ^  and  other  cases. 


VI. 

The  next  doctrine  to  be  noticed  is  one  which  is  referable  to 
the  conception  that  specially  stringent  obligations  are  incurred  by 
those  who  undertake  to  deal  with  material  substances  of  certain 
classes. 

(5)  A  person  who  uses  or  leaves  about  in  such  a  way  as  to  cause 
danger  an  instrument  which  is  dangerous  in  itself  is  liable,  inde- 
pendently of  contract,  to  any  one  who  is  injured  thereby. 

This  proposition  closely  follows  the  words  of  Romer  J.  in  Seholes 
V.  Brook  ^,  expressly  approved  by  Lord  Justice  Bowen  in  Le  Lievre 
V.  Gould  ^.  The  doctrine  which  it  embodies  is  apparently  traceable 
to  Dixon  V.  Bell^,  where  the  injury  was  caused  by  the  careless- 
ness of  the  defendant's  messenger  in  handling  a  loaded  gun. 
Yet  it  seems  very  dubious  whether  the  court  which  decided  that 
case  intended  to  do  more  than  apply  the  principle  that  consummate 
care  is  obligatory  in  dealing  with  specially  dangerous  articles. 
The  gist  of  the  ruling  is  merely  that  the  jury  was  justified  in 
finding  that  the  defendant  did  not  take  the  precautions  which 
a  prudent  man  would  have  taken  in  a  case  where  a  young  and 
thoughtless  girl  was  sent  to  fetch  a  gun  known  to  be  loaded,  the 
view  of  Lord  EUenborough  being  that  the  message  to  the  person 
in  charge  of  the  weapon  should  at  least  have  instructed  him  to 
draw  the  charge  instead  of  the  priming  merely.  The  defendant 
being  delinquent  in  this  respect,  the  case  becomes  simply  one  of 
an  agent's  negligent  execution  of  negligent  instructions,  the  result 
of  which  would  of  course  be  to  fasten  a  joint  and  seveial  liability 
both  upon  the  principal  and  upon  the  agent.  Li  view  of  the 
subsequent  development  of  the  law  on  this  subject,  however, 
the  correct  construction  of  this  case  has  become  immateriaL  It  is 
now  well  settled  that  the  range  of  responsibility,  in  respect  to 
persons,  is  wider  where  the  injurious  agency  is  a  thing  *  dangerous 

»  [1893]  I  Q.  B.  493.  *  ('89O  63  L.  T.  N.  S.  837. 

^  (1816)  5  M.  &  S.  198,  17  R.  R,  308. 
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in  itself'  or  'imminently  dangerous '  than  where  it  does  not  come 
under  that  category.  For  aught  that  appears,  the  duty  to  deal  with 
such  things  carefully  seems,  like  the  duty  to  avoid  creating  a 
nuisance,  to  be  owed  to  all  the  world.  The  existence  of  a  duty 
of  this  extent  is  not,  at  all  events,  negatived  by  any  of  the  con- 
siderations which  have  been  deemed  fatal  to  the  plaintiff's  right 
of  action  in  cases  where  the  injurious  agency  was  not  of  this 
character^. 

VIL 

The  most  serious  practical  difficulty  involved  in  the  applica- 
tion of  this  doctrine  is  that  no  really  adequate  scientific  test  has 
ever  been,  or  perhaps  can  be  suggested,  by  which  it  can  be  deter- 
mined whether  an  injurious  agency  does  or  does  not  belong  to  the 
category  of  things  dangerous  in  themselves.  As  a  sober  matter  of 
fact,  considered  without  reference  to  the  subtleties  of  legal  con- 
struction, it  is  impossible  to  deny  that,  under  certain  circumstances, 
things  which  are  normally  quite  safe  to  persons  who  handle  or 
come  into  proximity  to  them  change  their  character  so  completely 
as  to  be  fraught  with  fully  as  much  peril  to  such  persons  as  the 
loaded  gun  in  the  Dixon  v.  BeU,  supra — supposing,  that  is  to  say, 
that  the  dangerous  conditions  are,  as  in  that  case,  not  apparent. 
Shall  we  say  then  that,  as  has  been  declared  by  the  New  York 
Court  of  Appeals,  the  distinguishing  characteristic  of  things  which 
are  imminently  dangerous  in  themselves  is  that  *  serious  injury' 
to  any  persons  using  them  is  a  natural  and  probable  consequence 
of  such  use^?  The  acceptance  of  this  test  would  necessitate  the 
adoption  of  the  theory  laid  down  in  the  case  cited,  that  a  defective 
scaffold  is  a  thing  essentially  dangerous,  and  the  same  reasoning 
would  be  equally  applicable  to  many  other  industrial  agencies  and 
articles  of  commerce.  Even  in  New  York,  however,  the  courts 
have  shrunk  from  the  conclusion  to  which  their  own  logic  points  ^, 

^  See  Lonffmeid  v.  HoUiday,  1851,  5  Exch.  761,  per  F&rke  B.  ;  CoUia  v.  Se2den,  1868, 
L.  R.  3  C.  P.  495,  per  Willes  J. ;  Heaven  v.  Pender,  1883, 1 1  Q.  B.  D.  503,  per  Cotton  L.  J. ; 
Caledonian  RaUway  Co.  t.  MulkoUand  [jiSqS]  A.G.  at  p.  a  18,  per  Lord  Shand.  See,  how- 
ever, the  remarks  of  Baron  Parke  in  Langridge  y.  Levy,  ^^Z7i  2  M.  &  W.  519,  referred 
to  in  XI,  post. 

*  Devlin  v.  Smith,  i88a,  89  N.  Y.  470. 

'  1*0806  y.  Clute,  1873,  51  N.  T.  494  (steam  boiler  not  a  dangerous  instruments ; 
Loop  y.  Litef{fleid,  1870,  4a  N.  T.  351  (same  decision  as  to  fly-wheel  which  burst) ; 
Burke  y.  De  Castro,  1877,  1 1  Hun.  354  (same  decision  as  to  defectiye  hoisting-rope).  It 
should  be  noted,  however,  that  all  these  rulings  preceded  that  in  Devlin  y.  Smithy 
supra,  and  that  the  last  one  has  been  formally  overruled  in  Davies  v.  PeOuxm,  189a, 
65  Hun.  573,  affirmed  without  opinion  in  146  N.  Y.  363  (derrick  for  hoisting  heavy 
atones).  Other  American  courts  seem  to  have  uniformly  refused  to  extend  the 
liability  of  manufacturers  and  vendors  on  this  ground  beyond  their  immediate 
transferee.  See  Ziemaun  v.  KieckhofeTj  1895,  90  Wisconsin  Rep.  497  (goods  elevator)  ; 
Reiser  T,  Kingland,  Ac,  Oa.,  189a,  no  Missouri  Rep.  105  (threshing-machino)  ;  Roddy 
V.  Missouri  Pacific  Railway  Co  ^  1891,  104  Missouri  Rep.  334,  12  ^w.  Rep.  Ann.  746 
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and  such  a  theory  would,  of  course,  be  quite  irreconcilable  with  the 
series  of  English  cases  which  begins  with  Langridge  v.  Levy'^.  So 
far  as  the  actual  decisions  go,  it  would  seem  that  the  rule  as  to 
things  dangerous  is  in  this  country  restricted  to  explosives  \  though 
it  is  not  improbable  that,  if  the  question  were  actually  presented, 
the  judges  might  follow  the  American  decisions  which  extend  it 
to  poisonous  drugs  3. 

In  its  present  shape,  therefore,  this  rule  seems  to  be  of  a  very 
slender  juridical  value,  its  operation  being  confined  to  a  small  class 
of  articles,  the  boundaries  of  which  it  is  difficult,  if  not  impossible, 
to  fix  on  any  logical  grounds.  The  law  of  the  subject,  however, 
might  be  placed  upon  a  more  rational  foundation,  if  cases  of  this 
type  were  referred,  as  they  might  well  be,  to  the  principles  upon 
which  a  duty  is  in  some  cases  predicated  to  impart  information  as 
to  the  dangerous  qualities  of  substances  which  a  person  allows  to 
pass  out  of  his  immediate  control  (see  (8)  post,  and  the  cases  cited 
in  note  i,  on  the  next  page).  On  the  one  hand,  it  would  be  difficult 
to  suggest  any  sound  reason  why  the  things  which  are  regarded  as 
'dangerous  in  themselves'  should  not,  for  the  purposes  of  legal 
liability,  be  held  to  be  removed  from  that  category  by  the  proof 
that  the  person  injured  by  them  was  aware  of  their  true  character. 
At  all  events  it  is  clear  that,  under  such  circumstances,  the  maxim, 
Volenti  non  Jit  iniurin,  would  in  most  instances  furnish  a  perfect 
protection  to  a  defendant.  On  the  other  hand  it  seems  undeniable 
that  the  courts,  in  establishing  the  doctrine  imposing  a  more  than 
usually  stringent  rule  of  responsibility  upon  those  who  deal  with 
things  of  this  kind,  have  been  much  influenced  by  the  fact  that  the 
persons  who  will  handle  or  come  into  proximity  to  them,  after 
they  have  left  the  possession  of  the  original  transferor,  are 
commonly,  in  the  veiy  nature  of  the  case,  ignorant  of  the  dangers 
to  which  contact  or  proximity  will  expose  them  \ 

(defective  brakes;  compare  Lord  Shand*s  opinion  in  the  AfuMoOand catse,  note  i,  p.  177, 
supra);  Goodlander  Mill  Co,  y.  Standard  Oil  Co,  (Giro.  Ct  of  App.  1894)  63  Fed.  Bep. 
400  (crude  petroleum^;  Bright  y.  Bametty  1894,  88  Wis.  299,  26  Law.  Bep.  Ann. 
534  (defective  scaffola) ;  Smith  v.  Onderdonk,  1898,  25  Ont.  App.  171  (defectiye 
locomotive). 

'  2  M.  &  W.  2x9.  See  also  the  remarks  of  the  judges  in  the  cases  cited  in  the 
notes  to  V,  supra.  Compare  the  remark  of  liord  Justice  Bowen  that  the  law  of 
England  *  does  not  consider  that  what  a  man  writes  on  paper  is  like  a  gun  or  other 
dangerous  instrument,  and  unless  he  intended  to  deceive,  the  law  does  not,  in  the 
absence  of  contract,  hold  him  responsible  for  drawing  his  certificate  careleoslj/ 
Le  Lievre  v.  Oould  [1893]  1  Q.  B.  493  (p.  502),  approving  a  dictum  of  Bomer  J.  in 
Scholes  V.  Brook,  1891,  63  L.  T.  N.  S.  837. 

'  See  the  cases  cited  in  notes  to  VI,  supra.  Compare  Parry  v.  Smiihf  1879,  4  C.  P.  D. 
325  (gas  exploded) ;  Wellington  y,  Dotmer,  dc.  Co.,  1870,  104  Mass.  64  (inflammable  oil). 

*  Thomas  v.  Winchester,  1852,  6  N.  Y.  397  ;  Norton  v.  SeioaUj  1870,  106  Mass.  143. 

*  In  the  American  cases  as  to  the  sale  of  poisonous  drugs — see  the  last  note— much 
emphasis  was  laid  on  the  fact  that  the  plaintiff  did  not  know,  and  had  no  reasonable 
means  of  knowing,  that  the  drug  was  dangerous. 
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In  some  cases  the  special  duty  alleged  to  have  been  violated  in 
regard  to  articles  exceptionally  dangerous  was  that  of  notifying 
the  transferee  of  their  properties  \  and  although  the  language  used 
•  by  the  judges  seems  to  show  that  they  viewed  the  injurious  agency 
merely  as  things  which  required  more  care  and  caution  than 
ordinary  merchandise  ^,  rather  than  as  things  inherently  dangerous 
in  the  sense  with  which  we  are  now  concerned,  the  analogy  is 
sufficiently  dose  to  justify  vouching  these  decisions  in  aid  of  our 
position,  that  a  rule  essentially  identical  in  its  practical  results 
with  that  formulated  in  (5)  above,  and  far  more  precise  and  rational, 
would  be  secured  if  the  courts  were  simply  to  lay  it  down  that  one 
who  transfers  an  exceptionally  dangerous  thing  does  not  exercise 
the  measure  of  care  which  the  circumstances  demand,  unless,  at 
the  time  of  the  transfer,  he  sees  that  the  transferee  is  not  under 
any  misapprehension  as  to  its  properties,  and  that  for  an  omission 
to  discharge  this  duty  he  must  respond  in  damages  to  any  one, 
whether  a  remote  transferee  or  not,  whom  the  article  injures  while 
its  properties  remain  undisclosed  and  undiscovered  by  the  persons 
through  whose  hands  it  passes. 


vm. 

A  rule  expressed  in  this  form  would  place  the  liability  for 
injuries  caused  by  articles  of  this  class  on  the  same  basis  as  that  to 
which  a  person  who  has  created  a  trap  is  subject.  In  fact  it  would 
seem  that  the  only  essential  difference  between  a  trap  and  a  thing 
dangerous  in  itself  is  that  the  former  expression  refers  to  the 
condition  of  real  property  or  of  chattels  affixed  more  or  less  per- 
manently to  real  property,  while  the  latter  suggests  a  chattel  of  an 
essentially  movable  character,  considered  without  any  relation  to 
locality^.  That  there  is,  apart  from  contractual  relations,  a  duty 
incumbent  on  the  owner  of  premises  to  inform  persons  who  right- 
fully enter  thereon  of  anything  in  the  nature  of  a  trap,  is  well 

*  Braaa  ▼.  MaiUand,  6  El.  &  Bl.  470;  Farrant  v.  Barnes,  i86a,  11  C.  B.  N.  S.  553; 
XyeS  y.  Oanga  Dai,  1875,  Ind.  L.  R.  i  All.  60,  where  the  persons  injured  were  the 
senruits  of  a  carrier  to  whom  the  dangerous  article  had  been  delivered  for 
transportation ;  8.  P.  Standard  Oil  Co.  v.  Tiemey,  1891,  93  Kentucky  Rep.  367 ;  14 
Law.  Bep.  Ann.  677. 

*  See  eapeciallj  the  opinion  of  Willes  J.  in  Farrant  v.  BameSf  supra. 

»  The  following  remark  of  Willes  J.  in  CoUis  v.  Selden,  1868,  L.  R.  3  C.  P.  495  shows 
the  close  affinity  between  the  two  classes  of  cases :  *  The  chandelier  is  to  be  regarded 
as  movable  property,  and  the  declaration  should  have  shown  either  that  it  was 
a  thing  dangerous  in  itself,  and  likely  to  do  damage,  or  that  it  was  so  hung  as  to 
be  dangerous  to  persons  frequenting  the  house.  If  that  averment  had  been  made 
and  proved  the  case  might  fall  within  the  class  to  which  SuUivan  v.  Waters,  14  Jr. 
G.  L.  R.  460  belongs— as  a  trap  to  persons  using  or  likely  to  use  the  way  whether 
pnblic  or  not.'  For  a  similar  blending  of  the  two  conceptions,  see  ffNeii  v.  Everest 
[1891]  61  L.  J.  Q.  B.  451  ;  Devlin  v.  Smith,  1882,  89  N.  T.  470. 
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seiiled ',  the  theory  being,  as  the  word  itself  shows,  that  they  may, 
in  the  absence  of  notification,  be  led  by  a  feeling  of  false  security 
to  do  something  which,  if  they  had  understood  the  conditions,  they 
would  have  left  undone.  As  the  situation  thus  predicated  is 
obviously  the  same  in  all  essential  respects  as  that  which  arises 
when  a  person  '  uses  or  leaves  about  *  one  of  those  things  which  are 
dangerous  in  themselves,  it  would  seem  that  the  liability  in  both 
instances  might  not  unjustifiably  be  referred  to  the  same  considera- 
tions. In  both  classes  of  cases,  it  will  be  remarked,  there  are 
intimations  more  or  less  distinct  of  a  comprehensive  principle 
towards  which  the  law  may  possibly  be  advancing,  and  which 
would  create  a  right  of  action  in  favour  of  any  member  of  the 
community  who  might  be  injured  by  handling  or  coming  into 
proximity  to  property  in  which  there  is  a  latent  danger,  which  the 
defendant,  although  he  had  become  aware  of  its  existence  before 
the  property  had  passed  out  of  his  custody,  had  failed  to  disclose 
to  his  immediate  transferee. 


IX. 

In  the  next  proposition  the  principle  of  an  invitation  emerges 
into  prominence. 

(6^  If  it  is  agreed,  as  an  incident  to  a  contract  between  A  and  B^ 
for  the  performance  of  work  on  J*b  premises,  that  A  shall  furnish 
certain  appliances  to  facilitate  the  work,  and  it  is  contemplated 
that  Z  and  the  other  persons  employed  by  jS  to  do  the  work  will  put 
these  appliances  to  immediate  use,  A  remains  responsible,  duruur 
a  reasonable  period  after  the  appliances  are  placed  at  the  disposiu 
of  Z*s  master,  for  injuries  caused  by  defects  in  the  appliances  which 
might  have  been  discovered  by  a  proper  inspection. 

This  seems  to  be  the  actual  effect  of  the  much  discussed  case  of 
Heaven  v.  Pender  %  though  it  is  also  cited  as  an  authority  for  much 
wider  propositions.  Construed  in  this  manner  it  simply  means 
that  the  doctrine  of  Indermaur  v.  Dames  ',  which  obliges  the  owner 
of  premises  to  use  care  to  keep  them  in  safe  condition  for  the  use  of 

^  Menihery  v.  Qnai  Western  RaUway  Co,,  1889,  14  App.  Gas.  179,  per  Lord  Halsbury 
(p.  184).  See  also  Indtrmaur  v.  Dames,  i860,  L.  R.  i  C.  P.  274  (p.  289)  ;  J9mtiA  y. 
London,  Ac,  Docks  Co.,  1868,  L.  R.  3  C.  P.  326.  This  duty  is  owed  eyen  to  mere 
licensees.  Qauiret  y.  Efferton,  1867,  L.  R  2  C.  P.  375 ;  Boleh  y.  Smiih,  1862,  7  H.  ft  N. 
736. 

>  II  Q.  B.  D.  (C.  A«  1883)  503,  reyersing  the  decision  of  the  Qneen's  Bench  Diyision 
(9  Q.  B.  D.  302),  which  turned  upon  the  theory  that  the  fact  of  the  scaffold's  haying 
passed  out  of  the  defendant's  control  ajb  the  time  of  the  accident  was  a  conclusiye 
bar  to  the  action.  Some  years  preyiously  the  same  conclusion  as  to  similar  facts 
had  been  arriyed  at  in  Massachusetts.  Mukhey  y.  MeOiodist,  Ac.  Soc.,  1878,  125 
•'  sa.  ^7. 

L.  R.  I  C.  P.  274. 
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workmen  who  enter  thereon  to  do  something  in  which  he  is 
interested,  even  though  they  are  not  directly  employed  by  him, 
IB  also  the  measure  of  his  duty  with  regard  to  any  chattels  which 
he  may  furnish  them  to  facilitate  their  work  ^ 

The  decision  shows  that  it  is  less  easy  to  divest  oneself  of 
responsibility  for  the  condition  of  a  chattel  where  it  is  transferred 
by  way  of  bailment  than  where  it  is  transferred  by  sale  ^.  How 
long  tiiat  responsibility  remains  with  a  bailor  under  the  circum- 
stances shown  is  a  point  left  in  uncertainty  by  the  opinion  of 
Cotton  L.  J.,  but  from  the  stress  which  he  lays  on  the  fact  that  the 
appliance  was  furnished  for  '  immediate  use/  and  the  language  used 
by  the  Lords  Justices  in  Hopkins  v.  Oreat  Eastern  Railtoatf  Co.\  it 
seems  a  legitimate  inference^  that  the  bailor  would  be  held  answer- 
able until  the  bailee  discovered  that  the  appliance  was  defective 
or,  failing  such  discovery,  until  such  time  as  duty  arose  on  his  part, 
to  subject  it  to  a  reasonably  careful  examination. 

The  essential  grounds  of  distinction  between  Heaven  v.  Pender 
and  the  recent  ruling  in  Caledonian  RaUioay  Co,  v.  MulAoUand*  are 
not  easy  to  define.  It  was  held  in  the  latter  case  that  an  arrange- 
ment by  which  one  carrier  A,  after  transporting  goods  to  the 
point  specified  in  his  agreement  with  the  shipper,  allows  a  con- 
necting carrier  S^  for  his  own  convenience,  to  draw  the  vehicle 
with  their  loads  to  a  place  designated  by  the  party  to  whom  P  has 
contracted  to  deliver  the  goods,  does  not  create,  in  favour  of  the 
servants  of  P  who  will  handle  the  vehicles,  an  obligation  on  A's 
part  to  examine  the  vehicles  in  order  to  ascertain  whether  they  are 
in  a  safe  condition  for  the  additional  journey.  If  we  c  uld  suppose 
that  the  controlling  factor  was  that  there  was  a  gratuitous  loan  of 
the  wagons,  we  should  at  once  have  an  intelligible  basis  of  differen- 
tiation, for,  upon  the  principle  noticed  in  X,  post,  the  first  carrier 
could  not  be  held  liable  to  the  servants  of  the  second  except  for 
such  injuries  as  resulted  from  defects  in  the  wagons  which  were 
actually  known  at  the  time  of  the  transfer  and  not  disclosed  to  the 
transferee.  This  view  of  the  situation  is  not  distinctly  negatived 
by  anything  said  in  the  opinions^,  nor  are  the  prior  decisions 

^  See  the  oomments  of  Lord  Hersoliell  in  the  case  of  MtUhoUand  y.  CaUdonian  Railway 
Co,  [1898I  A.  C.  ai6. 

'  See  the  caBes  cited  in  II,  note  a,  p.  170,  which  all  assume  that,  as  regards 
strangers,  the  vendor's  liability  ceases  when  the  transfer  of  the  chattel  is  complete, 
unless  he  can  be  held  for  one  of  the  special  reasons  afterwards  commented  on  in 
section  IV,  et  seq. 

■  1896,  60  J.  P.  86.  ♦  [1898]  A.  O.  ai6. 

*  Lord  Shand  considered  that  it  was  immaterial  whether  the  vehicles  were  lent 
gratuitously  or  for  a  valuable  consideration,  as  in  either  case  the  contract  would  be 
m  inter  aUaa  acta,  and  could  not  be  taken  advantage  of  by  strangers,  such  as  the 
servants  of  the  second  carrier.  But  this  remark  seems  to  be  a  reaffirmation  of  the 
well-established  doctrine  that  the  servants  of  the  second  carrier  could  not  sue  on 
the  eontraot  of  their  master  with  the  defendant  (see  II,  ante). 
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eBtablishing  the  principle  in  question  even  referred  to;  but  it 
seems  to  supply  the  simplest  solution  of  the  issues  raised  by  the 
evidence.  Another  possible  standpoint  would  be  to  regard  the  two 
cases  as  illustrating  the  antithesis  between  the  positions  of  one  who 
is  invited  and  of  one  who  is  not  invited  to  use  a  chattel  ^.  The  rule 
which  this  construction  would  suggest  is  that  the  bailor  of  chattels 
is  liable,  independently  of  contract,  for  injuries  caused  by  dis- 
coverable defects  in  such  chattels,  where  the  injured  person  is  one 
who  used  them  on  the  bailor's  premises  to  execute  work  in  which 
the  bailor  had  an  interest,  but  not  where  such  person  was  using 
them  merely  by  the  bailor's  permission  for  the  accomplishment  of 
some  object  in  which  the  bailor  had  no  interest — especially  where 
the  loan  involves  the  removal  of  the  chattels  from  the  bailor's 
premises.  But  as  their  Lordships  have  not  thought  fit  to  explain 
what  they  consider  to  be  the  true  relation  of  this  most  unsatis^ 
factory  decision  to  those  with  which  it  comes  in  contact,  both  these 
theories  as  to  its  meaning  must  remain  mere  matters  of  surmise. 


X. 

In  the  doctrines  so  far  noticed  the  consideration  which,  as 
was  pointed  out  at  the  beginning  of  the  article,  furnishes  the  only 
test  by  which  it  can  be  determined  on  logical  gi*ounds  whether  the 
plaintiff  was  a  person  to  whom  the  defendant  owed  a  duty  to  use 
care  is  only  inferentially  involved.  It  is  evident,  however,  that 
the  general  rule  itself  which  we  have  been  discussing  and  the 
rationale  of  some  of  the  exceptions  to  it  require  us  to  assume  the 
existence  of  a  principle  which  may  be  formulated  thus : — ^The  mere 
fact  that  the  defendant,  if  he  had  thought  at  all  about  the  possible 
consequences  of  his  negligence,  must  have  seen  that  the  dangerous 
conditions  created  by  such  negligence  were  likely  to  produce 
injury  to  persons  coming  within  categories  susceptible  of  ready 
ascertainment,  will  not  render  him  liable  for  injuries  which  one  of 
those  persons  may  suffer  by  reason  of  the  existence  of  those 
dangerous  conditions  \  Some  individual  judges  have  undertaken 
to  construct  a  theory  of  liabiKty  upon  lines  which  would  make 
this  likelihood  of  injury  to  a  particular  person  the  controlling 
factor  in  every  case^.     But  the  actual  decisions  cut  down  the 

^  See  Pingree  v.  Leylandf  1883,  135  Mass.  398. 

*  See  WifUerboHom  v.  Wright,  1842, 10  M.  ft  W.  109  ;  Langridge  v.  Levy,  1837,  a  M.  ft  W. 
519;  Collia  T.  SMefif  1868,  L.  R.  3  C.  P.  405  ;  Longmeid  v.  HoBidag,  1851,  6  Ezoh.  761 ; 
CaMUmian  RaUway  Co.  v.  MvihoUand  ^898]  A.  O.  216. 

'  See  the  formulae  suggested  in  Xl,  post,  and  the  remarks  of  Chitty  J.  in  Osnn  v. 
WilUon,  1888,  39  Ch.  D.  39.  In  CunningUm  v.  Great  Northern  BaUway  Co.,  1883,  49 
L.  T.  N.  S.  39a,  Brett  M.  R.  defended  the  decision  in  Diekaon  v.  Reuter'a  Tdegraph  Co,, 
a  C.  P.  D.  6a,  3  C.  P.  D.  i,  on  the  ground  that  it  would  be  idle  to  argue  that 
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above  principle  no  further  than  appears  in  the  two  next  proposi- 
tions. 

(7)  Where  a  chattel  is  supplied  for  a  specific  purpose,  whether  by 
a  bsalment  for  a  valuable  consideration,  or  by  a  sale,  a  person  who 
is  injured  by  reason  of  its  being  unfit  for  that  purpose  may, 
although  not  privy  to  the  transaction,  recover  damages  from  the 
transferor,  if  ne  was  informed  that  such  person  was  to  use  the 
chattel  ^  or  it  is  apparenii  that,  in  the  nature  of  the  case,  he  will 
use  it  ^. 

(8)  It  seems  that  one  who  lends  gratuitously  a  chattel  to  be  used 
for  a  specific  purpose  is  liable  for  injuries  received  by  the  bailee's 
servants,  where  it  is  in  an  unfit  condition  for  use  owing  to  defects 
which  the  lender  was  aware  of  and  failed  to  disclose  to  the  bailee  ^. 
But  in  any  event  the  lender  does  not  owe  such  servants  the  dutj 
of  examining  the  chattel  in  order  to  ascertain  whether  it  is 
defective  *. 

The  second  of  these  propositions  is  not  stated  in  positive  terms, 
for  the  reason  that  the  plaintiff  in  the  three  cases  cited  was,  as 

a  telegraph  company  were  bound  to  come  to  the  conclusion  that,  whatever  telegram 
they  misreported,  there  must  be  an  injury  to  the  person  to  whom  it  was  mlsreported. 
This  comment  is  not  very  easy  to  reconcile  with  the  learned  judge's  general  state- 
ment of  principles  in  Beaoen  v.  Pend&Ty  1 1  Q.  B.  D.  503,  which  he  reiterated  in  Cun- 
nington'a  case  (see  XI,  post).  That  some  damage  should  result  is  surely  a  natural 
^sonsequenoe  of  an  error  in  a  message. 

^  Gwrffe  T.  SkivingtoHj  1869,  L.  B.  5  Exch.  i,  where  a  hairwash  which  proved 
deleterious  was  bought  for  the  plaintiff  by  her  husband.  In  the  case  next  cited 
Lord  Esher  stated  the  effect  of  this  case  as  follows :  If  a  tradesman  supplies  an 
article  under  such  circumstances  that  he  must,  or  ought  to  have  known,  if  he  had 
thought  about  it,  that  the  article  would  be  used  by  other  persons  besides  the 
purchaser,  he  owes  a  duty  to  those  other  persons,  by  reason  of  his  knowledge  that 
they  will  probably  use  it. 

■  Hopkiru  v.  Great  Eastern  Railway  Co,,  1896,  60  J.  P.  86,  C.  A.,  where  the  plaintiff 
was  the  servant  of  one  who  had  hired  a  coal-shoot  from  the  defendants.  All  the  judges 
aigued  upon  the  assumption  that  it  was  their  duty  to  use  care  in  seeing  that  the 
shoot  was  in  good  condition  at  the  time  it  was  transferred  to  the  hirer,  inasmuch 
as  its  use  by  the  workmen  must  have  been  contemplated.  Lord  Esher  expressly 
assimilates  the  situation  to  that  presented  in  George  v.  SkivingUm,  supra.  Kay  L.  J. 
thought  the  case  came  under  the  principle  of  flisaoen  v.  Pender  (see  IX,  ante),  the 
effect  of  which  he  conceived  to  be  *  that,  where  a  dockowner  supplies  a  shipowner 
with  staging  which,  in  the  nature  of  things,  will  be  used  by  third  persons,  there  is 
a  duty  on  the  part  of  the  person  who  supplies  the  staging  towards  such  persons  to 
see  that  the  staging  is,  at  the  time  it  was  supplied,  fit  for  the  purpose  for  which  it 
was  intended,  but  not  that  it  shall  remain  in  that  condition.'  This  comment  indi- 
cates clearly  enough  the  standpoint  of  the  court,  though  it  seems  to  ascribe  a 
much  greater  importance  to  the  defendant's  contemplation  of  the  plaintiff's  use  of 
the  sciSfold,  as  a  probable  event,  than  the  opinion  of  Cotton  hJ,  warrants.  The 
statement  recently  hazarded  by  a  member  of  the  Ontario  Court  of  Appeal  in  Smith 
V.  Onderdonkf  1898,  25  Ont.  App.  171,  that  the  cmly  grounds  on  which  the  bailor 
could  be  made  liable  in  a  case  of  this  tyx>e  were  misrepresentation  or  fraudulent 
suppression,  is  clearly  quite  inconsistent  not  only  with  the  Hopkins  case  which  was 
not  cited,  but  wii^  Beaven  v.  Pender  which  was  relied  upon. 

»  Blakemore  v.  Bristol  Ac,  Railway  Co,,  1858,  8  EL  &  Bl.  1035  J.  followed  in  MacCairthy 
V.  Young,  i86x,  6  H.  &  N.  329,  and  Coughlin  v.  GiUieon  [1899 J  i  Q.  B.  145,  C.  A. 

*  Co%ighlin  v.  GiUison,  ubi  cit. ;  Caledonian  Railway  Co.  v.  MtdhoOand  [1898]  A.  C.  2169 
referred  to  in  IX,  ante,  seems  to  be  another  case  in  which  this  prindplei  though 
not  relied  upon,  is  necessarily  implied. 

VOL.  XVI.  0 
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a  matter  of  fact,  denied  recovery  on  the  ground  that  the  defendant 
had  no  knowledge  of  the  defects  in  the  chattels  lent.  But  the  rea- 
soning in  the  Blakemore  case  seems  to  imply  that  he  would  have 
been  allowed  to  maintain  the  action  if  he  had  been,  instead  of 
a  mere  volunteer,  a  servant  regularly  employed  by  the  bailee. 
Supposing  this  to  be  a  justifiable  inference,  the  principle  under- 
lying this  ruling  and  those  in  which  it  has  been  followed  would  be, 
that  the  duty  to  warn  the  bailee  as  to  defects  in  the  chattels  lent 
enures  to  the  benefit  of  any  person  besides  the  bailee,  who  is 
morally  certain  to  use  them.  A  servant  of  the  bailee  would 
obviously  belong  to  this  category,  where  the  chattel  lent  was  an 
industrial  appliance  which  is  either  customarily  operated  by  ser- 
vants, or  which  must  be  so  operated  for  the  reason  that  the  bailee 
cannot  manage  it  without  assistance. 

It  would  seem  from  the  cases  cited  under  (7)  and  (8),  that  the 
courts,  although  they  have  not  formulated  such  a  principle  in  express 
terms,  have  proceeded  on  the  theory  that,  as  regards  persons  whom 
the  transferor  of  a  chattel  is  bound  to  take  into  his  calculations  as 
being  likely  to  use  it,  the  essential  difference  between  the  obliga- 
tions resulting  from  a  gratuitous  transfer,  and  from  a  transfer 
upon  valuable  consideration,  is  that  in  the  former  case  his  duty  is 
limited  to  informing  the  transferee  as  to  defects  of  which  he  has 
actual  knowledge,  while  in  the  latter  case  his  duty  extends  to 
examining  the  chattel  with  reasonable  care  before  it  leaves  his 
possession. 

It  will  be  observed  that  the  facts  presented  in  the  cases  under 
this  head,  which  involve  a  bailment,  are  closely  analogous  to 
those  in  which  an  implied  invitation  is  treated  as  the  controlling 
factor.  But  the  principle  upon  which  they  are  based  is  of  wider 
scope  than  that  of  an  invitation,  which,  as  the  authorities  now 
stand,  can  scarcely  be  considered  to  cover  more  than  the  predica- 
ments which  imply  either  actual  control  or,  as  in  Heaven  v.  Pender^ 
supra,  what  may  be  termed  the  constructive  control  which  is 
supposed  to  have  continued  for  a  period,  varying  in  length 
according  to  circumstances,  after  the  injurious  agency  has  left  the 
possession  of  the  party  charged  with  culpability. 


XI. 

We  must  now  consider  the  attempts  which  have  been  made  to 
inti'oduce  some  order  into  the  chaos  which,  as  the  foregoing  digest 
of  the  decisions  only  too  clearly  shows,  has  resulted  from  under- 
taking to  solve,  by  means  of  a  number  of  isolated  doctrines,  between 
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whioh  there  is  little  or  no  correlation,  a  class  of  problems  which 
are  identical  as  respects  one  essential  element. 

In  one  of  the  earliest  of  the  cases,  upon  which  we  have  com- 
mented above,  plaintiff's  counsel  endeavoured  to  procure  the 
acceptance  of  the  doctrine  that,  wherever  a  duty  is  imposed  by 
contract  or  otherwise,  and  that  duty  is  violated,  any  one  who  is 
injured  by  such  violation  may  recover  damages  from  the  wrong- 
doer^. Pai*ke  B.  declined  to  discuss  this  argument,  preferring  to 
rest  his  decision  on  the  grounds  already  mentioned  (Y,  ante),  but 
said  that  he  would  hesitate  to  concede  the  correctness  of  the  pro- 
posed doctrine  even  in  the  case  of  things  dangerous  in  themselves. 
The  same  argument  was  again  rejected  in  WhUerbotiom  v,  Wright  \ 
and  is  impliedly  negatived  in  all  the  later  decisions  cited  above  ^. 
For  practical  lawyers,  therefore,  the  suggested  theory  possesses 
a  mere  historical  interest,  representing  one  of  the  abortive  en- 
deavours which  have  at  various  times  been  made  to  broaden  and 
rationalize  the  foundations  of  our  law.  Yet,  if  the  right  of  con- 
tracting is  a  form  of  property,  which  will  scarcely  be  denied  ^  the 
rejected  doctrine  is  clearly  nothing  more  than  an  application,  in 
a  liberal  sense,  of  the  maxim  Sic  utere  tuo,  ut  atienum  non  laedas^  and 
upon  this  basis  it  would  find  a  place  in  any  scientific  system  of 
jurisprudence  ^ 

A  tiieory  of  responsibility  which  has  a  much  better  chance  of 
ultimately  obtaining  a  foothold  in  our  law  is  that  formulated  in 
the  following  well-known  passage  of  Lord  Esher's  opinion  in 
Heaven  v.  Fender  ® : — 

'Whenever  one  person  is  by  circumstances  placed  in  such  a 
position  with  regard  to  another  that  every  one  of  ordinary  sense 
who  did  think  would  at  once  recognize  that,  if  he  did  not  use 
ordinary  care  and  skill  in  his  own  conduct  with  regard  to  those 
ciroumstances,  he  would  cause  danger  of  injury  to  the  person  or 
property  of  the  other,  a  duty  arises  to  use  ordinary  care  and  skill 
to  avoid  such  danger.' 

In  another  case,  decided  a  few  months  later,  we  fijid  the  learned 
judge  reiterating  the  same  theory  in  somewhat  different  terms : — 

'Wherever  the  circumstances  disclosed  are  such  that,   if  the 

^  Itmgridge  y.  Levy,  1837,  a  M.  &  W.  519.  *  184a,  10  M.  k  W.  109. 

'  See  also  Alton  v.  Midland  Railway  Co.,  1865,  19  C.  B.  N.  S.  213.  In  the  unqualified 
form  in  which  it  was  couched,  it  ohyiously  could  not  prevail  even  as  to  statutory 
duties  since  the  decision  in  Atkins(m  y.  JfrnccasUe,  Ac,  Works,  2  Ex.  D.  44. 

*  [Many  English  lawyers  would  certainly  deny  it. — En.] 

'  It  is  by  reasoning  on  the  linos  here  suggested  that  an  American  writer  of 
icpute  has  undertaken  to  justify  the  decisions  by  the  courts  of  the  United  States  to 
the  effect  that  a  telegra]^  company  owes  a  duty  to  the  receiver  of  a  telegram. 
Bigelow,  Leading  Cases  on  Torts,  p.  626. 

•  1883,  II  Q.  B.  D.  503. 
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person  charged  with  negligence  thought  of  what  he  was  about  to 
do,  or  to  omit  to  do^  he  must  see  that,  unless  he  used  reasonable 
care,  there  must  be  at  least  a  great  probability  of  injury  to  the 
person  charging  negligence  against  him,  either  as  to  his  person  or 
his  property,  then  there  is  a  duty  shown  to  use  reasonable  care  ^.' 

In  the  same  case  Lord  Justice  Fry  furnished  a  third  formulary : — 

*  One  may  lay  down  with  some  safety  that,  where  a  man  without 
^contract  does  something  to  another  man,  and  the  first  man  knows 
that,  if  he  does  the  act  negligently,  that  negligence  will  in  all 
probability  produce  injury  to  the  person  or  property  of  the  second 
man,  there  the  first  man  owes  the  second  a  duty  to  do  the  act 
without  negligence/ 

These  propositions,  it  will  be  observed,  bring  out  with  reasonable 
eleamess  the  fundamental  fact  noticed  at  the  beginning  of  this 
article,  that  the  likelihood  of  a  certain  person's  being  injured  is  as 
much  within  the  scope  of  the  natural  and  probable  consequences  for 
which  a  negligent  person  is  liable,  as  the  likelihood  that  the  physical 
event  which  constitutes  the  injury  will  occur.  At  present,  however, 
it  must  be  admitted  that,  logically  unexceptionable  as  they  appear 
to  be,  the  opinion  of  the  majority  of  the  Court  of  Appeal  in  Heaven 
V.  Pender^  supra,  as  well  as  the  reasoning  in  the  case  of  Caledonian 
Bailfcay  Co.  v.  Mulholland^^  must  be  taken  to  show  that  they  are 
not  yet  accepted  as  correct  statements  of  the  law.  That  they  could 
not  be  accepted  without  oven-uling  at  least  a  part  of  the  cases 
cited  above  is  manifest.  In  subsequent  cases  even  Lord  Esher 
seems  somewhat  to  restrict  the  scope  of  his  doctrine  by  declaring 
that  the  duty  upon  the  breach  of  which  an  action  for  negligence  is 
founded  is  that  a  man  is  bound  not  to  do  anything  negligently  so 
as  to  hurt  a  person  near  him,  and  that  the  whole  duty  arises  from 
the  knowledge  of  that  proximity  \  Whether  he  really  intended  to 
recede  from  his  original  views  is  hard  to  say ;  but  evidently  it  would 
be  necessary  to  strain  this  later  language  very  considerably  to  make 
it  cover  the  cases  which  are  really  the  most  troublesome  of  all,  viz. 
those  in  which  the  injurious  agency  was  not  under  the  defendant's 
control  at  the  time  of  the  accident. 


XII. 

Our  article   may  be   appropriately  concluded   by   some  brief 
criticisms  on  the  argumenta  ab  inconvenienii  by  which  certain  judges 

^  CunningUm  ▼.  QretU  Northmt  Railioay  Co.,  1883,  49  L*  T^'  ^-  S.  39a. 

•  [1898]  A.  C.  ai6. 

*  Thomas  y.  QuariBrmainB^  1887,  18  Q.  B.  J>.  685  (p.  688) ;  Le  LUvn  t.  (TouU  [1893] 
I  Q.  B.  491.  Compare  alao  the  language  uaed  by  Smith  LJ.  in  the  latter  caae 
(p.  504). 
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have  undertaken  to  juBtify  the  present  limitations  of  the  range  of 
responsibility. 

In  that  class  of  cases  in  which  a  person  loses  a  benefit  intended 
for  him,  owing  to  the  negligence  of  a  professional  man  in  carrying 
ont  the  instructions  of  another  party,  the  doctrine  that  the  loser  of 
the  benefit  cannot  claim  damages  for  such  negligence  has  been 
defended  on  the  ground  that  to  allow  such  an  action  would  lead 
to  the  result  that  a  disappointed  legatee  might  sue  the  testator's 
solicitor  for  negligence  in  not  causing  the  will  to  be  duly  signed 
and  attested,  though  he  might  be  an  entire  stranger  both  to  the 
solicitor  and  the  testator  ^.  Here,  under  the  circumstances  supposed, 
the  solicitor  could  not  be  called  to  account  by  his  employer,  who, 
by  hypothesis,  would  be  dead  when  the  delinquency  bore  its  fruits, 
nor  by  the  representatives  of  the  decedent,  who  would  obviously 
be  profited  rather  than  damaged  by  the  negligence  which  invali- 
dated the  legacy.  The  argument,  therefore,  was  simply  an  attempt 
to  justify  the  refusal  of  a  right  of  action  to  the  only  person  who 
could  show  actual  damage  by  adducing  a  similar  case  in  which  the 
professional  man  would  also  escape  scot-free  if  he  could  not  be 
sued  by  the  person  injured.  Surely  a  very  neat  and  convincing 
piece  of  logic  I  The  reasoning  here  employed  is,  as  we  have  already 
pointed  out,  wholly  inconsistent  with  that  which  is  used  to  sustain 
the  right  of  a  patient  to  sue  a  medical  man  not  retained  by  him. 
(See  IV  (2)  ante.) 

In  another  class  of  cases  great  reliance  has  been  placed  upon  an 
argument  of  a  somewhat  similar  stamp,  viz.  that  it  would  be 
unjust,  after  a  contractor  for  the  supply  of  some  article  of  com- 
merce has  done  everything  to  the  satisfaction  of  his  employei:,  to 
allow  the  transaction  to  be  reopened  by  one  not  privy  to  it.  The 
credit,  such  as  it  is,  of  first  promulgating  this  theory,  is  apparently 
due  to  the  judge  whose  fertile  imagination  clinched  the  doctrine  of 
the  servant's  assumption  of  the  risks  of  his  employment  by 
reasoning  of  a  like  sort'^.  In  Winterbottom  v.  Wright^,  where  it 
was  held  that  a  manufacturer  who  had  famished  the  Postmaster 
General  with  a  coach  for  which  another  person  supplied  the  drivers 
and  horses  was  not  liable  to  one  of  those  drivers  for  an  injury 
caused  by  the  breaking  of  a  defective  axle,  Lord  Abinger  was 
strongly  influenced  by  these  considerations :  *  If  the  plaintiff  can 
sue,  every  passenger,  or  even  any  person  passing  along  the  road, 
who  was  injured  by  the  upsetting  of  the  coach,  might  bring  a 
similar  action.    Unless  we  confine  the  operation  of  such  contracts 

*  nobertsKM  v.  Fleming^  1861,  4  Macq.  H.  L.  167. 
»  See  PriesOey  v.  F<neier,  1837,  3  M.  &  W.  i. 

*  1843,  10  M.  k  W.  109. 
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as  thiB  to  the  parties  who  entered  into  them,  the  most  absurd  and 
outrageous  consequences,  to  which  I  can  see  no  limit,  would  ensue.' 
The  same  kind  of  language  also  makes  its  appearance  in  later 
cases ^ 

The  argument  seems  to  amount,  broadly  speaking,  to  this :  that 
to  compel  a  negligent  workman  to  indemnify  each  and  every 
person  who  might  be  injured  by  his  negligence  would  be  inexpe- 
dient and  unjust,  for  the  reason  that  it  would  widen  unduly  the 
circle  of  liability,  thus  producing  excessive  intricacy  of  actions, 
and  creating  conditions  of  responsibility  which  would  deter  prudent 
men  from  engaging  in  certain  occupations.  As  to  the  first  of  the 
results  here  held  out  in  terrorem^  it  seems  sufficient  to  say  that,  even 
if  the  practical  difficulties  involved  in  the  task  of  fixing  responsi- 
bility upon  the  proper  party  were  in  some  eases  as  grave  as  the 
argument  assumes,  it  does  not  by  any  means  follow  that  the  courts 
should  decline  the  task  altogether.  With  regard  to  the  suggested 
discouragement  of  enterprise,  Ihe  ground  might  be  taken  reasonably 
enough  that,  until  the  matter  has  been  brought  to  the  test  of  expe- 
rience, the  burden  of  proving  that  this  would  be  the  consequence 
of  widening  the  circle  of  responsibility,  lies  upon  those  who  make 
the  assertion,  and  that  this  burden  is  not  discharged  by  the  mere 
ipie  dixit  of  any  judge,  however  eminent  he  may  be.  Indeed  one 
might  go  still  further  and  say  that,  as  this  argument  emanated 
originally  from  a  judge  whose  arguments  of  a  very  similar  type,  in 
support  of  the  doctrine  of  common  employment,  have  been  signally 
confuted  by  the  logic  of  events  since  the  abolition  of  that  doctrine 
by  the  Employers'  Liability  Act  of  1880,  his  reasoning  is  rather 
more  likely  than  not  to  be  unsound.  The  plain  truth  of  course  is 
that  the  opinion  of  a  lawyer  upon  the  probable  operation  of  eco- 
nomic forces  is  of  just  as  great  or  as  little  value  as  that  of  a  layman 
of  equal  intelligence  and  with  the  same  knowledge  of  the  subject. 

Nor  is  this  alL  It  is,  we  think,  not  by  any  means  difficult  to 
show  that  the  inconveniences  to  which  it  is  declared  that  manu- 
facturers and  vendors  of  chattels  would  be  subjected  by  holding 
them  liable  to  strangers  are  much  less  serious  than  the  courts  would 
have  us  suppose.  To  read  the  passages  in  which  judges  have 
expatiated  upon  the  withering  effects  of  an  extension  of  liability 
one  would  imagine  that  a  single  defect  in  a  chattel  might  be 
pregnant  with  peril  to  a  limitless  number  of  people.  Yet  a  little 
consideration  will  show  that  a  long  succession  of  accidents  from 
any  particular  imperfection  in  the  same  article,  though  theoretically 
possible,  would  be  quite  inconsistent  with  the  ordinary  experience 

*  It  will  be  stifficient  to  instance  the  remarks  of  Willes  J.  in  C^lis  v.  8eMen,  1868, 
L,  R.  3  C.  P.  495. 
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of  every-day  life.  Such  a  defect  almost  invariably  exhausts  its 
potential  capacity  for  mischief  when  it  has  produced  its  first  injury 
after  the  article  has  left  the  possession  of  the  manufacturer  or 
seller ;  for,  in  the  normal  course  of  business,  the  occurrence  of  a 
single  accident  suggests  and  brings  about  the  disuse  of  the  article 
or  its  restoration  to  a  state  of  good  repair.  And  in  any  event, 
after  the  existence  of  the  defect  has  been  revealed  by  the  infliction 
of  an  injury  or  otherwise,  the  responsibility  for  the  future  conditioii 
of  the  article  will,  upon  undisputed  principles  of  legal  causation, 
be  shifted  to  the  person  in  possession.  There  is  no  apparent 
reason,  therefore,  why  the  responsibility  should  not  in  any  event 
remain  with  the  manufacturer  or  seller  until  the  defect  has  been 
actuaDy  brought  to  light  by  an  accident,  or  until  a  duty  faUs  on 
the  person  in  possession  to  examine  the  article  for  the  purpose  of 
ascertaining  whether  its  quality  has  deteriorated,  and  there  is  at 
least  one  good  reason  why  this  doctrine  should  prevail.  Evidently 
the  present  rule  will  not  infrequently  so  operate  that  no  one  at  all 
can  be  brought  to  account  for  injuries  caused  by  a  dangerously 
defective  chattel — a  situation  much  more  '  outrageous  '  than  any  of 
those  which  have  suggested  themselves  to  Lord  Abinger  and  other 
judges.  Such  a  case  arises  where  the  inspection  which  would  have 
led  to  a  disclosure  of  the  defect  is  one  which  it  was  the  duty  of  the 
seller  to  make,  but  which  it  would  be  unreasonable  to  require  the 
purchaser  to  make,  as  where  the  defect  could  not  have  been  dis- 
covered without  special  skill  and  knowledge,  which  the  seller 
po€ness68  and  which  the  purchaser  usually  lacks.  Transactions 
presenting  this  feature  occur  whenever  a  manufacturer  sells 
machinery  or  a  chemist  sells  drugs.  As  a  general  rule,  the  cus- 
tomers would  be  justified  in  assuming  that  the  articles  bought  are 
in  such  a  condition  that  they  may  be  safely  used,  although  they 
may  have  latent  defects  of  which  the  vendors  should  have  been 
aware  ^.  Hence,  if  a  stranger  to  the  transaction,  such  as  a  servant 
of  the  purchaser,  suffers  injury  from  a  defect  in  the  machinery,  the 
effect  of  the  present  rule  will  often  be  that  he  cannot  claim  an 
indemnity  from  the  manufacturer  or  vendor  because  there  is  no 
contract  between  them,  nor  from  the  purchaser  because  he  has  not 
been  wanting  in  due  care.  The  injustice  of  denying  a  remedy 
under  these  circumstances  against  the  only  person  who  has  been 

^  See  the  comments  of  Brett  M.  R.  in  Cunnington  y.  Great  Northern  RaUtoay  Co,,  1885, 
49  L.  T.  N.  S.  392,  on  Oeorge  y.  Skivington^  1869,  ]j.  R.  5  Exch.  x.  The  doctrine  stated 
in  the  text  is  clearly  a  necessary  corollary  from  the  principles  which  define  the 
relations  between  an  independent  contractor  and  his  employer,  and  is  so  treated 
by  the  American  courts  in  the  cases  which  have  established  the  right  of  a  pnrchaser 
to  rely  to  a  very  great  extent  on  the  quality  of  an  article  bought  from  a  reputable 
manufacturer.  See  Carlson  v.  Phoenix  Bridge  Co.,  189a,  132  N.  Y.  273 ;  Reynolds  y. 
JHerchants  Woollen  Co,,  1897,  168  Mass.  501. 
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guilty  of  negligence  is  not  disgoised  by  the  use  of  the  convenient 
expression,  damnum  absque  iniuria  \  The  supposed  situation,  in  fact, 
whatever  gratification  it  may  afford  to  a  connoisseur  of  logical 
dilemmas,  is  simply  shocking  to  common  sense.  That  modem 
judges,  with  a  few  exceptions,  should  still  refuse  to  admit  that  there 
is  anything  incongruous  or  unsatisfactory  in  the  doctrines  which 
lead  up  to  it,  shows  how  far  even  the  most  robust  intellects  may, 
under  our  system  of  case  law,  be  carried  away  from  a  scientific 
theory  of  responsibility  by  following  precedents  which,  when 
analysed,  seem  to  rest  on  no  more  solid  basis  than  doubtful  inf^- 
ences  from  the  mere  technicalities  of  pleading  and  equally  doubtful 
considerations  of  social  and  economic  expediency. 

C.  B.  Labatt. 

[We  are  unable  to  discover  in  Mr.  Labatt's  ingenious  but,  in  our 
opinion,  paradoxical  argument,  any  recognition  of  the  distinction 
between  misfeasance  and  non-feasance,  or  the  difference  between 
liability  for  one's  own  acts  (including  acts  of  one's  servants  in  the 
course  of  their  employment)  and  the  liability  of  an  insurer.  Neither 
does  Mr.  Labatt  allege  that  civilized  systems  other  than  the  Common 
Law — the  law  of  the  Province  of  Quebec,  for  instance— are  more 
favourable  to  his  own  view.  We  have  not  heard  of  the  decision 
in  Caledonian  Railway  Co,  v.  MulhoUand — where,  by  the  way,  English 
authorities  were  not  binding,  and  could  have  only  a  persuasive 
authority  on  their  merits — being  disapproved  by  any  one  before 
Mr.  Labatt.  No  doubt  it  was  once  a  current  view  tibat  if  A  has 
made  a  contract  with  J9,  this  excludes  or  limits  any  liability  of 
AU)  Z^  apart  from  contract,  arising  out  of  an  act  which  as  between 
A  and  £  is  a  breach  of  the  contract.  Such  a  view  is  no  longer 
tenabla  But  Mr.  Labatt  seems  to  hold  that  .i  is  to  be  liable  to  Z 
merely  because  A  has  broken  his  contract  with  B  and  Z  has  suffered 
consequential  damage.  This,  it  is  submitted,  goes  as  much  too  far 
the  other  way.  The  question  between  A  and  ^  is  a  question  of  a 
general  duty  of  care  and  caution,  which  duty  arises  from  ^'s  acts 
and  position  with  regard  to  Z,  not  from  A'^  promises  to  B.  Con- 
tractual duty,  if  any,  may  be  co-extensive  witu  independent  duties, 
but  is  no  measure  of  them. — Ed.] 

*  See  the  opinion  of  Bolfe  B.  in  Winierbottom  y.  Wright,  1842,  10  M.  &  W.  109. 
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A  HUSBAND'S  LIABILITY  FOR  HIS  WIFE'S  TORTS,  AND 
THE  MARRIED  WOMEN'S  PROPERTY  ACT. 

IN  the  late  case  of  Earle  v.  Kingscote  ^  in  which  a  common  law 
action  of  deceit  was  brought  against  a  husband  and  wife  to 
recover  damages  for  a  false  representation  made  by  the  wife, 
it  was  agreed  between  the  parties  ^  in  accordance  with  the  case 
of  Seroka  v.  Kattenburg  \  that  the  husband's  liability  was  not  affected 
by  the  Married  Women's  Property  Acts.  It  is  submitted,  however, 
that  the  decision  in  Seroka  v.  Kattenburg,  that  a  husband  may  still 
be  sued  jointly  with  his  wife  in  respect  of  wrongs  done  by  her, 
is  of  doubtful  authority  and  should  be  reconsidered.  The  ground 
taken  in  giving  judgment  in  that  case  was  that  the  Married 
Women's  Property  Act,  1882,  contains  no  provision  expressly 
removing  a  husband's  liability  to  be  sued  jointly  with  his  wife 
in  respect  of  her  torts,  and  therefore  such  liability  remains  ^.  But 
when  we  consider  the  real  nature  of  a  husband's  liability  in  respect 
of  his  wife's  torts  at  common  law,  there  seems  to  be  good  reason 
for  doubting  the  coirectness  of  this  conclusion.  At  common  law, 
a  wife  was  not  under  an  incapacity  in  respect  of  wrong  like  her 
incapacity  in  respect  of  contract.  She  had  the  obvious  human 
capacity  of  doing  harm  to  others ;  and  she  was  perfectly  competent 
at  law  to  incur  an  obKgation  ex  delicto.  And  if  she  incurred  such 
an  obligation,  it  attached  properly  upon  |ierself,  and  not  upon  her 
husband.  For  a  tort  committed  by  a  wife  was,  and  is,  no  cause 
of  action  against  her  husband  :  but  it  was,  and  is,  a  good  cause  of 
action  against  herself^.  In  consequence,  however,  of  the  general 
common  law  rule,  that  a  married  woman  could  not  sue  or  be  sued 
by  herself  alone,  it  was  necessary,  on  suing  a  wife  for  her  tort, 
to  join  her  husband  as  co-defendant  ®.  If  the  action  were  successful, 
judgment  was  given  against  the  husband  and  wife  jointly.    The 

*  [1900]  I  Ch.  203.  «  See  [1900]  i  Ch.  205*  »  17  Q.  B.  D.  177. 

*  The  Act  provides  (sect,  i  (2))  that  a  married  woman  shall  be  capable  of  suing  or 
being  sued  in  tort  in  all  respects  as  if  she  were  a  feme  sole,  and  her  husband  need 
not  be  joined  with  her  as  plaintiff  or  defendant,  or  be  made  a  party  to  any  action 
or  other  legal  proceeding  brought  by  or  taken  against  her.  The  judges  (Mathew 
and  A.  Xm  Smith)  held  tluit  these  words  do  not  discharge  the  husband  from  his  old 
liability,  but  were  Intended  to  give  to  a  person  injured  by  a  wife  the  option  of  suing 
her  and  her  husband  together  or  her  alone. 

»  See  Ke\fww1h  v.  /TtB,  3  B.  &  A.  685  ;  Vine  v.  Saunders,  4  Bing.  N.  C.  96  ;  GaiieraU  v. 
Kmyonj  3  Q.  B.  310  i.Capd  v.  Powell,  17  C.  B.  N.  S.  743. 

*  Bac.  Abr.,  tit.  Baron  and  Feme  (L)  ;  Head  v.  Briscoe^  5  C.  k  P.  484  ;  38  R  R.  841  ; 
aL.J.N.S.,C.  P.  101. 
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wife  was  personally  liable  upon  such  a  judgment  just  as  much 
as  the  husband ;  and  before  the  abolition  of  imprisonment  for  debt, 
she  might  have  been  taken  in  execution  and  imprisoned  to  satisfy 
such  a  judgment,  whether  her  husband  were  also  taken  in  execution 
or  not^.  And  the  wife's  liability  for  her  torts  continued  after  heir 
husband's  death  or  the  dissolution  of  the  marriage,  when  she  might 
be  sued  alone  in  respect  of  them.  But  the  husband's  liability  for 
his  wife's  torts  was  a  mere  consequence  of  his  liability  to  be  sued 
jointly  with  her.  If  the  wife  died  or  the  marriage  were  dissolved, 
the  husband  could  no  longer  be  sued  for  his  wife's  tort,  and  any 
action  commenced  during  the  marriage  upon  such  a  cause  of  action 
at  once  abated.  So  that  a  husband  sued  jointly  with  his  wife  for 
her  tort  escaped  all  liability  if  his  wife  died  before  judgment'. 
And  the  like  law  prevailed  in  the  case  of  a  tort  suffered  by  a  wife. 
It  was  a  good  cause  of  action  by  the  wife ;  but  at  common  law 
her  husband  must  have  joined  in  suing  in  respect  thereof  during 
the  coverture.  If  he  died,  she  could  sue  alone  for  a  wrong  done 
to  her  during  coverture;  but  a  joint  action  brought  for  such 
a  wrong  during  the  marriage  abated  on  her  death  \  That  a  wrong 
done  to  a  married  woman  is  a  good  cause  of  action  by  her  was 
recognized  by  the  Court  of  Appeal  in  Weldon  v.  Winslow  *,  where 
it  was  decided  that  the  Married  Women's  Property  Act,  1882, 
enabled  a  married  woman  to  sue  alone  in  respect  of  a  wrong  done 
to  her  before  the  Act  came  into  operation,  notwithstanding  that 
before  the  Act  husband  and  wife  must  have  joined  in  suing  lor 
such  a  wrong,  and  the  husband  had  the  right  to  reduce  into  his  own 
possession  any  damages  awarded  in  the  action.  In  that  case  the 
Court  held  that  the  effect  of  the  Act  was  (in  the  words  of  Bowen  L.  J.^) 
*  to  destroy  the  disability  of  the  wife  for  the  purpose  of  procedure.' 
But,  as  we  have  seen,  the  liability  of  a  husband  for  wrongs  done 
by  his  wife  was  a  mere  consequence  of  her  incapacity  to  sue  or  be 
sued  alone*.  If,  therefore,  the  effect  of  the  Act  be  to  destroy  this 
disability  of  the  wife,  would  it  not  appear  to  follow  that  a  husband 
should  no  longer  be  liable  to  be  sued  for  his  wife's  torts,  which 
give  rise  to  no  cause  of  action  against  him,  and  for  which  she  can 
now  be  sued  alone  7 

'  Finch  Y,  Duddin,  a  Stra.  1237  ;  FtrguMn  v.  CUiywortht  6  Q.  B.  269  ;  NewUm  v.  Boodle^ 
9  Q.  B.  948  ;  JftwUm  v.  BoodU,  4  C.  B.  359  ;  Larkin  y.  MartJutU,  4  Ex.  804.  The  court 
would  ezerciAe  its  discretion  in  discharging  the  wife,  if  she  had  no  separate 
property,  but  otherwise  not  ;  Edwards  t.  Martyn^  17  Q.  B.  693 ;  /ten*  v.  Bu&tTj  7  E, 
St  B.  159  ;  Ex  parte  Buffer,  Jay  v.  AmpMett,  i  H.  &  C.  637. 

*  See  Hardres,  161 ;  Baron  v.  Berldey,  i  Lut.  670 ;  cipd  v,  Powell,  17  G.  B.  N.  S.  743. 
'  See  Bac.  Abr.,  Baron  and  Feme  (K),  and  the  caaes  cited  above,  p.  191. 

*  13  Q.  B.  D.  784.  •  13  Q.  B.  D.  788. 

*  This  point  is  made  eepecially  clear  in  Capel  y.  PoweU,  1 7  C.  B.  N.  S.  743,  where  it 
was  held  that,  after  a  marriage  had  been  dissolved  by  divorce,  the  husband  was  no 
longer  liablr  to  bo  sued  in  respect  of  wrongs  done  by  the  wife  during  the  coverture. 
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It  was  decided  by  the  House  of  Lords  in  the  case  of  Companhia  de 
Mozambique  v.  BrituA  South  Africa  Co,  *  that  the  true  test  of  obtain- 
ing relief  under  the  present  practice  is  whether  the  suitor  has  a  good 
cause  of  action  against  the  person  sued.  Can  it  therefore  be  good 
law  that  a  man  injured  by  a  wife  shall  successfully  sue  her  husband 
jointly  with  her,  when  he  has  no  cause  of  action  against  the 
husband,  and  when  the  rule  of  procedure  no  longer  exists  which 
made  the  husband  a  necessary  party  to  actions  against  the  wife  ? 

It  should  also  be  noted  that  counsel  for  the  successful  party  in 
Seroka  v.  Kattenlurg  pressed  the  judges  with  the  erroneous  dictum 
of  Jessel  M.R.  in  Wainford  v.  Heyl^.  In  that  case  the  Court  refused 
to  order  a  married  woman's  separate  estate  to  be  applied  in  making 
good  a  loss  to  the  plaintiff  caused  by  a  breach  of  trust  on  her  part. 
This  was  doubtless  a  sound  decision ;  but  in  the  course  of  his  judg* 
ment  the  late  learned  judge  remarked  :  *  One  cannot  conceive  why 
she  should  be  made  liable  for  general  torts  in  reference  to  trusts 
any  more  than  for  general  torts  at  law.  Strictly  speaking,  she 
cannot  commit  torts ;  they  are  torts  of  her  husband,  and  therefore 
she  creates  as  against  her  husband  a  liability  V  This  was  a  correct 
statement  of  the  doctrines  of  equity ;  for  in  equity  the  husband  of 
a  female  trustee  was  regarded  as  the  legal  owner  of  the  trust 
property,  and  it  was  considered  that  in  respect  of  a  breach  of  trust 
or  d&voitavit  the  acts  of  the  wife  were  the  acts  of  the  husband,  who 
was  liable  to  be  decreed  to  make  satisfaction  therefor  in  proceed- 
ings in  equity  brought  against  him  alone^  either  during  the  coverture 
or  after  it9  termination  *  ;  so  that  in  equity  the  wife's  breach  of  trust 
was  a  good  cause  of  action  against  the  husband.  But,  at  common 
law,  as  appears  from  the  authorities  cited  above,  wrongs  done  by 
a  wife  are,  and  always  have  been,  a  good  cause  of  action  against 
her,  but  not  against  her  husband,  who  is  not  liable  when  the 
coverture  is  at  an  end.  So  that  the  dictum  above  quoted  appears 
to  have  been  an  incautious  utterance  so  far  as  it  deals  with  liability 
for  a  married  woman's  torts  at  law. 

It  is  impossible  to  close  this  article  without  remarking  on  the 
perversely  narrow  spirit  in  which  the  Married  Women's  Property 
Act,  1882  has  been  interpreted.  The  draftsmanship  of  the  Act 
certainly  cannot  be  commended :  but  its  authors  have  good  reason 
to  complain  of  some  of  the  glosses  which  have  been  placed  upon  it. 
If  the  Act  be  read  with  an  open  mind  and  with  reference  to  the  rules 
of  the  common  law  relating  to  husband  and  wife,  it  seems  reason- 
ably plain  that  the  Act  was  intended  to  confer  on  wives  a  legal 

»  [1893]  A.  C.  60a.  '  L.  R.  30  Eq.  324.  »  L.  R.  ao  Eq.  335. 

*  See  ptsget  v.  Ready  i  Vern.  143  ;  Adair  v.  Rhaw^  1  Scli.  &  Lef.  343  ;  Kingham  v.  Lea^ 
15  Sim.  396,  401  ;  Umith  v.  Smithy  21  Bcav.  385  ;  CharUon  v.  CoombeSj  4  Giff.  38a. 
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capacity  equal  to  that  of  single  women  in  the  way  of  acquiring, 
holding,  and  disposing  of  property,  and  a  like  power  of  making 
contracts,  with  the  proviso  that  their  obligations  so  undertaken 
should  be  discharged,  if  exacted  by  law,  out  of  their  separate  pro- 
perty ;  that  is,  out  of  their  own  and  not  their  husband's  property  ^. 
The  judges,  however,  seem  to  have  been  seized  with  the  notion  that 
the  scheme  of  the  statute  was  merely  to  invest  married  women  with 
the  like  powers,  though  cognizable  at  common  law,  of  holding, 
alienating,  and  making  engagements  on  the  faith  of  their  separate 
property  as  they  previously  enjoyed  in  equity  in  respect  of  their 
separate  estate.  Hence  arose  the  absurd  doctrine,  now  removed  by 
statute  \  that  a  wife  should  not  be  liable  under  the  Act  in  respeict 
of  any  contract  made  by  her,  unless  it  were  proved  that  she  had 
some  separate  property,  free  from  restraint  on  anticipation,  at  the 
time  when  she  made  the  contract '.  Hence  arose  the  mischievous 
decision  that  a  wife  is  not  personally  liable  on  her  contracts,  and 
cannot,  therefore,  be  imprisoned  under  the  Debtors  Act,  1869,  for 
failure  to  pay  her  debts,  although  she  has  had  the  means  to  pay 
them  ^.  If  the  Courts  had  been  guided  in  the  construction  of  the  Act 
by  the  general  law  of  contract,  if  they  had  discarded  the  analogy  of 
wives'  general  engagements  in  equity,  and  if  they  had  firmly  main- 
tained, in  the  case  of  married  women,  the  principle  that  the  essence 
of  contract  is  the  creation,  quite  irrespective  of  the  contracting 
party's  present  means,  of  a  personal  obligation  to  perform  a  pro- 
mise ',  there  would  hai-dly  have  been  need  for  an  amending  Act  to 


*  See  sect,  i  (i,  a).  •  Stat.  56  k  57  Vict.  c.  63. 

*  PaUiaer  v.  Qumeyj  19  Q.  B.  D.  519 ;  Leak  v.  DriffiOd^  34  Q.  B.  D.  98 ;  POtm  ▼. 
Uarrimm  [1891]  a  Q.  B.  4a  a. 

*  Scott  V.  Morieyj  ao  Q.  B.  D.  lao.  The  Act  proTides  (aect  1  (a))  that  »  married 
woman  shall  be  oapable  of  entering  into  and  making  herself  liahU  in  respect  of  and 
to  the  extent  of  her  separate  property  on  any  contract,  and  may  be  sued  thereon 
alone,  and  any  damages  or  costs  so  rtcwertd  againat  her  shall  be  payable  out  of  her 
separate  property,  and  not  otherwise.  The  court  held  that  the  last  words  so 
controlled  the  others  that,  although  a  married  woman's  contract  may  result  in 
a  debt  due  from  her,  she  cannot  incur  the  same  personal  liability  to  pay  as  is 
incumbent  on  a  man;  and  that  she  was  free  from  imprisonment  under  sect.  5 
of  the  Debtors  Act,  partly  on  the  ground  that  suoh  imprisonment  was  a  substitute 
for  execution  on  a  judgment  by  ca.  ml  It  is  submitted  that  it  was  quite  open 
to  them  to  have  decided  the  other  way ;  and  that  no  more,  if  so  much  violence 
would  have  been  done  to  the  letter  of  the  Act  in  holding  that  the  controlling 
words  were  those  which  enabled  the  wife  to  make  herself  liable  and  judgment  to  be 
recovered  against  A«r,  and  that  the  concluding  words  were  only  intended  to  relieve 
the  husband  from  liability.  Since  imprisonment  for  debt  has  been  abolished  a 
man  is  only  liable  on  his  contract  in  respect  of  and  to  the  extent  of  his  property ; 
and  it  is  now  held  that  imprisonment  under  sect.  5  of  the  Debtors  Act  is  merely 
punitive,  and  is  not  an  execution  of  the  judgment ;  SUmor  v.  Fcwie,  13  App.  Gas.  ao ; 
Re  Watson  [1893]  I  Q.  B.  ai. 

'  The  very  librettist  has  displayed  a  sounder  instinct ;  witness  the  case  of  La 
Dame  Blanche^  where  a  vendor  having  unwisely  put  up  property  for  sale  without 
stipulating  for  pa3rment  of  a  deposit,  finds  his  offer  accepted  and  himf«lf  bound  by 
contract  to  an  avowedly  i)enniless  ofJBcer. 
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make  wives'  contracts  enforceable  as  against  property  coming  to 
them  after  the  coverture  has  determined  ^. 

To  the  same  narrow  spirit  is  attributable  the  maintenance  since 
the  Act  of  the  rule  of  construction  that,  on  a  gift  of  any  property  to 
a  husband  and  wife  and  a  third  person  either  jointly  or  in  common, 
the  husband  and  wife  take  only  one  half  share  between  them  ^ ; 
a  rule  which  is  entirely  at  variance  with  the  common  sense  of 
laymen,  and  which  would  obviously  cease  to  exist  if  the  wife  were 
really  endowed  with  what  the  Act  purports  to  give  her,  viz.  the 
tame  capaeify  of  acquiring  and  holding  property  as  a  single  woman 
has.  Another  instance  is  the  decision ^  now  cured  by  statute^, 
that  a  wife's  will  made  during  coverture  was  not  effectual  to  pass 
property  acquired  by  her  after  her  husband's  death.  And  the  same 
spirit  is  responsible  for  the  inconvenient  decision'^  that  the  Act 
only  confers  on  a  married  woman  a  special  and  peculiar  capacity  to 
hold  and  dispose  of  property  which  is  hers  beneficially,  and  does 
not  enable  her  to  hold  and  alienate  property  as  her  separate 
property  at  law,  if  in  equity  she  be  entitled  on  trust  for  another. 
It  is  submitted  that  in  every  one  of  these  cases  the  difficulties 
certainly  raised  by  the  wording  of  the  Act  might  well  have  received 
a  different  solution;  and  that  the  opposite  construction  to  that 
which  has  received  judicial  sanction  might  have  been  adopted 
without  doing  violence  to  the  letter  of  the  Act,  and  would  have 
been  more  reasonable,  more  consistent  with  general  legal  principles, 
and  more  convenient. 

T.  Cyprian  Williams. 

*■  Stat.  56  &  57  Vict.  c.  63,  8.  I,  passed  to  correct  the  effect  of  the  cases  cited  above, 
p.  194,  B.  3,  and  Stogdon  y.  Lee  [1891]  i  Q.  B.  661.    See  SqfUato  ▼.  Welch  [1899]  2  Q.  B. 
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Re  March,  27  Ch.  D.  166  ;  Re  Jiqtp,  39  Ch.  D.  148. 
»  Re  Price,  28  Ch.  D.  709 ;  i:^  Ouno,  43  Ch.  D.  12. 

*  56  &  57  Vict.  c.  63,  a  3. 

*  Re  Harknees  and  AUgopp'a  Qmtrad  [1896]  2  Ch.  358. 
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THE  COMPLETE  LEGISLATOR:  A  SOCRATIC  DIALOGUE. 

0eb€9. 

WELL  met,  Socrates  I  about  what  are  you  philosophizing  with 
your  head  in  Nephelococcygia  ? 

Soerat€9.  I  am  considering,  Cebes,  whether  you  and  Alcibiades 
and  other  brilliant  young  men  are  real  things  or  only  shadows. 

Cdf.  Let  us  hear  your  conclusion  by  all  means,  Socrates,  on  so 
important  a  matter. 

Socr.  First  tell  me  where  you  and  your  friends  are  going,  so  that 
we  may  see  if  our  ways  lie  together. 

Ceb.  We  are  all  going  to  sup  with  Ctesias — him  yonder  with 
the  first  down  on  his  cheek — ^who  is  to  propose  a  reisolution  in 
the  Council  to-morrow. 

Socr.  A  resolution  I  about  what,  Cebes  ? 

Ceb.  Ctesias  is  of  opinion  that  women  ought  to  be  trained  in 
athletic  exercises,  equally  with  the  men :  for  why,  he  says,  should 
they,  having  bodies  like  men,  and  needing  health  as  much  as  men, 
be  confined  always  in  the  women's  apartments  ? 

Socr.  This  is  a  bold  proposal,  Cebes.  Will  the  Athenian  women 
be  thankful,  think  you,  to  Ctesias  for  the  innovation  ? 

Ceb.  Perhaps  not,  Socrates,  but  what  the  legislator  has  to 
consider  is,  I  suppose,  the  benefit  of  those  legislated  for,  not  their 
likings  or  dislikings. 

Socr.  So  that  what  we  have  to  consider  in  this  case  is  whether  it 
is  beneficial  or  not  for  women  to  exercise  in  public,  and  to  run  and 
jump,  and  throw  the  discus  just  like  men.  Then  how  shall  we  be 
able  to  find  this  out  ? 

Ceb.  In  my  opinion,  Socrates,  we  can  only  find  out  what  is 
beneficial  to  women  in  this  respect  by  trying  the  experiment,  and 
seeing  whether  the  running  in  the  stadium,  and  the  boxing  and 
charioteering  will  make  them  taller  and  stronger  and  more 
beautiful — better  models  for  the  sculptor — than  those  who  live 
in  an  effeminate  way  in  half-darkened  rooms,  and  spend  their 
time  in  gossiping  about  trifles,  and  eating  sweet  cakes  and  other 
unwholesome  things. 

Socr.  You  have  sketched  a  pleasant  picture,  Cebes,  of  the  woman 
of  the  future  .  .  .  but  what  if  you  and  Ctesias  are  being  carried 


Tlie  Comj)lete  Legislator :  A  Socratic  Dialogue.       197 

away  by  the  ardour  of  your  imagination,  and  instead  of  our  women 
being  made  divinely  tall  and  healthy  and  beautiful,  this  fisti- 
cufBng  and  wrestling  and  other  rough  exercises  should  mar  all  the 
grace  and  charm  which  they  now  possess,  and  should  make  them 
rude  and  independent  and  mannish,  and  disdainful  of  love  and  of 
the  tendernesses  of  life?  Will  you  not  have  committed  a  most 
disastrous  blunder,  and  one,  too,  not  easily  repaired,  if  instead  of 
transforming  our  women  into  so  many  Atalantas  you  should  change 
them  into  Amazons  or  Medusas  ? 

Ceb.  There  certainly  seems  a  danger  of  our  doing  so,  Socrates. 

Socr.  May  it  not  be  well  then,  Cebes,  that  before  Ctesias  carries 
his  resolution  he  should  find  out  what  other  Greek  states,  and 
perhaps  some  of  the  barbarians,  who  are  not  without  intelligence, 
have  done  in  this  matter,  and  bow  far  their  attempts  have  been 
successful  ? 

Ceb.  I  am  inclined  to  think  you  are  right,  Socrates,  for  the  best 
things  are  those  which  are  most  easily  ruined,  and  woman  is  the 
fairest  of  created  things^  as  one  of  our  orators  has  said. 

Socr,  Then  if  we  are  to  inquire  what  other  states  do  in  this 
matter^  are  there  not  the  Lacedaemonians,  who  have  this  very 
institution  which  Ctesias  is  for  introducing?  For  the  Laconian 
damsels,  before  marriage,  are  accustomed  not  only  to  march  in  the 
religious  processions,  and  to  sing  and  dance  at  the  festivals,  but  to 
contend  with  one  another  in  running  and  wrestling  and  boxing, 
and  that,  too,  wearing  only  a  crxio-rds  x^'''^^^  ^^^  there  are  those  who 
tell  us  that  this  training,  though  it  gives  them  a  fine  shape  and 
complexion,  makes  them  imperious  and  unruly  and  lax  in  their 
conduct  after  they  are  married,  and  not  even  brave  when  they 
ought  to  be,  as  they  showed  when  the  Thebans  marched  into  Lace- 
daemonia ;  though  I  know  Xenophon,  who  is  enamoured  of  everything 
Laconian^  will  not  agree  with  us  here.  Then  ought  not  Ctesias 
to  study  how  these  things  are,  Cebes,  before  he  attempts  to 
legislate  ? 

Ceb.  Why  certainly,  Socrates. 

Socr.  And  will  not  this  be  the  sound  principle  for  the  legislator 
who  would  make  useful  laws,  and  laws  which  will  last  to  follow  on 
all  occasions,  so  that  he  may  benefit  by  the  experience  of  others  ? 
For  instance,  Phocion  was  lately  telling  me  that  the  Cretans,  who 
you  know  are  great  archers,  have  invented  a  bow,  made  of  a  certain 
kind  of  wood  there,  which  will  shoot  half  as  far  again  as  the 
ordinary  bow.  Then  what  should  we  say  of  the  general  who, 
having  heard  of  such  a  bow,  neglected  to  find  out  how  it  was 
made  so  that  he  might  arm  his  own  soldiers  with  it  in  case 
of  war? 
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Ceb.  We  should  surely  say  it  was  nothing  short  of  madness, 
Socrates,  if  indeed  the  Cretans  told  Phocion  the  truth. 

Soer.  Or  if  an  Egyptian  pharmakopolist — and  you  know  they  are 
very  clever  at  such  things — had  found  out  a  mecUcine  which  would 
keep  a  man  in  health,  and  enable  him  to  endure  great  fatigue  for 
a  long  time  together,  and  almost  to  grow  young  again ;  what  should 
we  say  to  the  physician  who  made  no  inquiries  about  so  precious 
a  drug? 

Ceb.  We  should  surely  be  right,  if  we  were  his  patients,  in  being 
indignant  with  him,  Socrates. 

Socr.  Then  what  shall  we  say  of  the  legislator,  who  pays 
no  attention  to  the  discoveries  which  legislators  in  other  states 
have  made  by  their  experiments — discoveries  more  valuable 
than  any  kind  of  drug  or  weapon — but  goes  blundering  on  in  his 
ignorance?  Will  not  such  an  one  seem  as  foolish  as  a  man 
who  should  think  he  could  walk  better  on  a  dark  night  by  a 
solitary  lantern  than  by  the  light  of  all  the  torches  of  the 
Panathenaic  procession? 

Ceb.  Surely  I  yes,  Socrates. 

Socr.  Nay,  will  not  the  conduct  of  such  an  one  be  worse  than 
foolish,  seeing  that  every  bad  law,  as  one  of  our  wisest  men  has 
said,  is  little  short  of  a  crime,  bringing  loss  or  misery  or  disease 
on  the  people  ? 

Ceb.  I  can  well  understand  this,  Socrates. 

Socr.  So  that  such  a  legislator— a  legislator,  I  mean,  who  neglects 
all  inquiry  of  the  sort  we  are  speaking  about — is  likely,  is  he 
not,  to  do  more  harm  than  good  by  his  legislation ;  and  we  may 
justly  call  him  a  pseudo-legislator,  and  hardly  better  than  a  kind 
of  charlatan  ? 

Ceb.  I  am  very  much  disposed  to  be  of  your  opinion,  Socrates, 
and  now  I  think  of  it,  I  seem  to  have  read  somewhere  that  Solon, 
before  he  drew  up  his  celebrated  Constitution,  visited  a  number  of 
countries  both  Greek  and  barbarian. 

Soer.  I  have  read  the  same,  Cebes,  and  Solon  seems  to  me  to 
have  shown  his  wisdom  in  nothing  more  than  in  doing  as  you  say. 
For  consider  it  in  this  way.  Are  not  all  commimities — being  com- 
posed of  men,  women,  and  children  with  the  same  natures  and  the 
same  needs — necessarily  very  much  alike  ? 

Ceb.  Very  much  alike,  Socrates. 

Socr.  And  do  not  such  communities  aim  at  the  same  end,  that  is 
to  say,  rd  cS  ^v  ?  And  will  they  not,  that  they  may  attain  this  end, 
want  to  buy  and  sell,  and  get  gain  and  to  marry — the  women 
especially,  that  they  may  have  husbands  to  rule  ?  And  will  they  not 
want  to  educate  their  children ;  and  will  not  some  of  them  take  to 
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cheating  and  stealing,  as  the  easiest  and  pleasantest  way  of  making 
a  living  ? 

Ceb,  Certainly,  this  is  what  we  see  in  most  states,  Socrates* 

8ocr.  Then,  if  the  rulers  in  one  state  have  found  out  a  way,  let 
us  say,  of  teaching  children  by  making  education  a  pleasant  game, 
like  the  Boeotians  in  their  TraidoK^Tratov,  or  of  preventing  dishonesty 
and  persuading  those  who  cheat  and  steal,  either  by  lantern- 
lectures  or  by  oakum  picking,  or  some  other  such  clever  device, 
that  it  is  better  and  more  profitable  in  the  end  to  be  honest ;  will 
not  he  be  convicted  of  incredible  folly,  who,  when  he  is  legislating 
about  thieves  or  young  children,  takes  no  account  of  these  methods, 
forgetting  the  old  saying  that '  what  is  sauce  for  the  goose  is  sauce 
for  the  gander  also '  ? 

Ceb!  Why  yes,  Socrates,  but  may  it  not  be  that  such  an  one  is 
afraid  of  being  charged  wit&  irokwrpayfioavvrj,  and  thinks,  as  you 
yourself  have  said,  that  each  man  should  mind  his  own  business  ? 
For  I  remember  once  hearing  a  witty  fellow  say  that  a  jurist  was 
a  man  who  knew  something  about  the  laws  of  every  country  but 
his  own. 

Socr.  Well  aimed,  Cebes,  you  are  a  good  boxer  I  see,  but  I  do  not 
admit  that  you  have  '  landed,'  as  the  sporting  men  would  say,  for 
this  conclusion  of  mine  about  each  man  minding  his  business  is 
not  in  any  way,  when  you  think  about  it,  inconsistent  with  the  true 
function  of  the  legislator  and  the  jurist. 

Ceb.  I  am  rather  puzzled  how  this  is,  Socrates. 

Socr.  For  what  is  it  at  which  the  true  legislator  or  jurist  aims? 
Is  it  not  to  lay  down  such  laws  as  will  make  men  good  citizens, 
each  fulfilling  his  proper  function  in  the  state,  and  giving  what  is 
due  to  his  wife  and  his  children,  and  his  slaves,  and  his  fellow 
citizens  ?  And  to  do  this,  must  not  the  legislator  find  out  what  la  the 
true  principle  which  ought  to  govern  the  relation  between  husband 
and  wife,  and  master  and  slave,  and  debtor  and  creditor,  and  such 
like  persons,  and  what  punishments  are  best  for  the  contumacious 
— seeking  his  knowledge  from  all  states  which  he  can  meet  with, 
and  using  his  principle,  when  he  has  found  it,  as  a  sort  of  foot-rule 
— to  measure  the  particular  laws  of  each  country,  his  own  in- 
cluded, and  see  how  some  states  exceed  and  others  fall  short  of  the 
true  mean  ?  And  thus  he  will  arrive — will  he  not  ? — at  the  perfect 
symmetry  of  the  state,  just  as  the  sculptor,  who  has  got  the  true 
idea  of  the  beautiful  from  looking  at  many  human  forms  of  graceful 
proportions,  will  be  able  to  see  in  what  respect  ordinary  men  and 
women  err  either  by  excess  or  defect. 

Ceb.  This  certainly  seems  the  right  way  of  proceeding,  Socrates. 

Sacr.  And  thus  the  legislator  will  be  able-^will  he  not  ?— to  frame 
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laws  which  will  procure  for  those  he  legialates  for^  that  at  which,  as 
we  said  before,  all  communities  aim — rd  cS  (rjv. 

Ceb,  Assuredly,  Socrates. 

Socr.  But  I  see,  Cebes,  that  Ctesias  has  long  since  been  beckoning 
us  to  make  haste,  and  evidently  thinks  that  I  have  fallen  into  one 
of  my  trances :  so  let  us  be  goings  and  perhaps  as  the  wine  goes 
round  Ctesias  will  be  able  to  furnish  us  with  some  convincing 
arguments  as  to  these  proposals  of  his  about  our  women. 

Edwakd  Manson. 
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[Short  BoUoM  do  not  nooesaariiy  exclude  fliller  reriew  hereaftior.] 


A  HUiory  qf  the  Law  ofNatiatu.  By  Thomas  Alfbzd  Walker,  LL.D. 
VoL  I.  Cambridge  University  Press.  1899.  xxx  and  361  pp. 
(io«.  net.) 

This,  the  preface  gives  ns  to  understand,  is  the  first  of  two  volumes. 
The  ])re8ent  one  goes  back  to  the  Israelites  and  comes  down  to  the  Peace  of 
Westphalia  (1648),  that  is  to  say  to  the  time  of  Grotius.  The  traces  of  self- 
restraint  exercised  by  the  more  civilised  nations  in  antiquity  are  hardly  to 
be  classed  as  international,  but  the  author  reviews  them  all.  It  was  only 
under  the  influence  of  the  crusades  and  chivalry,  and  with  the  growth  of 
different  States  on  almost  the  same  moral  level,  that  an  elementary  inter- 
national practice  began  to  set  bounds  to  the  ferocity  of  the  combatants  in 
war,  and  to  protect  the  friendly  intercourse  of  men  in  time  of  peace.  The 
Keformation  let  loose  the  baser  instincts  of  mankind,  but  the  Peace  of  West- 
phalia finally  established  a  European  system  of  territorial  sovereign  States, 
ibrming  a  community  of  nations,  out  of  whose  common  interests,  negotiations, 
groupings,  and  intercourse  there  grew  up  usages  forming  an  international 
law  properly  so  called.  In  the  second  half  of  the  present  volume  Dr.  Walker 
deals  also  with  the  theoretical  writers  and  moralists  tirho  preceded  Qrotius 
and  set  men  thinking  about  rights  and  wrongs  in  international  relations. 
It  closes  with  an  exhaustive  analysis  of  the  contents  of  De  jtire  belli  ae 
pacts. 

A  history  of  International  law  is  wanted.  Ward's  two  volumes  published 
in  1795  are  necessarily  out  of  date;  Hosack's  book  is  rather  international 
history  in  general  than  history  specifically  confined  to  international  law ;  and 
Wheaton's  fine  work  is  anything  but  exhaustive,  and  often  diffuse  and 
unsubstantiated  by  authorities.  Dr<  Walker's  shows  signs  of  a  careful 
examination  of  sources  and  wide  reading  throughout,  and  his  excellent  index 
will  make  the  book  invaluable  to  the  student.  But  the  real  test  has  still 
to  come,  for  international  law,  in  its  practical  aspect,  as  the  author  admits, 
has  only  grown  up  since  Grotius.  We  much  doubt  in  fact  whether  there 
is  any  connexion  whatsoever  between  the  international  practices  of  anti- 
quity and  modem  international  law,  except  through  the  influence  of  the 
civilians. 

Nor  do  we  think  Dr.  Walker  has  sufficiently  dwelt  on  the  influence  of  the 
Italian  Republics.  These  Bepublics  formed  a  community  of  states  long  before 
the  age  of  the  Peace  of  Westphalia,  and  from  them  much  of  later  European 
statecraft  we  know  was  derived.  T.  B. 
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The  Law  of  Landlord  and  Tenant.  By  William  Mitchell  Fawcktt. 
Second  Edition.  By  John  Mason  Lightwood.  London  :  Butter- 
worth  &  Co.     1900.     8vo.     cxix  and  608  pp.    (2i«.) 

This  work  was  first  published  in  1871,  and  this  edition  is  certainly  an 
improyement  on  the  first.  It  is  usually  a  matter  to  be  regretted  by  the 
reader  when  it  is  ascertained  that  the  author  of  a  useful  text-book  has 
been  forced,  through  press  of  engagements,  to  hand  over  the  charge  of  an 
edition  to  a  stranger.  However,  in  this  particular  case  the  editor  has,  it 
appears,  had  some  slight  assistance  from  the  author,  but  whether  it  is  due 
to  such  assistance  or  not,  it  is  clear  that  the  present  edition  has  been  very 
carefully  prepared ;  and  in  the  main  the  crisp  mode  of  dealing  with  the 
points  discussed,  which  is  of  so  great  value  to  the  hurried  practitioner,  has 
been  preserved. 

The  book  deals  with  all  the  case  and  statute  law  which  can  be  fairly  said 
to  relate  to  landlord  or  tenant,  but  does  not  (see  however  notes  on  p.  442) 
pretend  to  furnish  any  precedents  of  leases  or  other  transactions  of  a  like 
nature.  So  far  as  we  have  been  able  to  ascertain,  the  cases  have  been  well 
selected,  especial  care  having  been  taken  not  to  irritate  the  reader  with 
long  lists  of  references  to  cases  which  only  bear  incidentally  on  the  matter 
under  consideration. 

The  index  is  clear,  though  not  voluminous;  and  there  is  no  doubt  that 
this  edition  will  create  a  very  favoumble  impression  among  the  legal 
profession.  B.  L.  C. 


The  Law  as  to  the  Appointment  of  New  Trueteee,  with  appendicee  containing 
forme  and  precedents  and  material  sections  of  the  Trustee  Act^  1893, 
and  the  Lunacy  Acts,  1890  and  1891.   By  J.M.  Eastok.   London: 
Stevens  &  Haynes.     1900.     8vo.     xxiv  and  207  pp.     (7^.  6d,) 

This  little  book  will,  it  is  thought,  meet  a  real  want.  Hitherto  prac- 
titioners have  found  it  necessary  to  refer  to  many  text-books  to  obtain  any 
full  information  respecting  the  appointment  of  new  trustees;  the  author 
has  now  placed  at  their  disposal  an  admirable  collection  of  the  cases  from 
all  sources,  and  statutes  dealing  with  this  branch  of  the  law. 

Many  mistakes  on  titles,  involving  considerable  expense  to  rectify,  have 
arisen  by  reason  of  insufiicient  care  or  knowledge  of  this  subject,  but  this 
book,  if  widely  used,  ought  to  render  such  mistakes  infrequent  in  the  futui-e. 

The  author  (pp.  20,  145)  seems  to  think  that  the  question,  whether 
a  trustee  'refusing  to  act'  within  the  meaning  of  the  statutory  power 
includes  a  disclaiming  trustee,  might  with  advantage  be  brought  before  the 
Courts.  We  would,  however,  submit  that  it  is  a  little  late,  having  regard 
to  the  universal  practice  of  conveyancers  to  read  the  words  as  applying 
to  a  disclaiming  trustee,  for  the  Courts  to  be  asked  to  consider  the  point 

It  will  be  observed  (p.  157)  that  the  author,  even  in  the  case  of  the 
appointment  of  new  trustees  of  a  will,  adds  a  declaration  of  trust  to  tlie 
deed  of  appointment.  This,  having  regard  to  s.  8  of  the  Trustee  Act,  1888, 
would  operate  to  extend  the  time  wit£in  which  an  action  might  be  brought 
against  the  trustees,  and  it  may  be  questioned  whether  it  is  proper  to  place 
the  trustees,  who  execute  the  deed,  in  any  worse  position  in  regard  to  the 
Statutes  of  Limitation  than  the  original  trustees  of  the  will.         K  L.  C. 
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ArehbohVi  Pleadiuff^  Evidence^  and  Practice  in  Criminal  Ca»e9,  By 
Sir  John  Jbrvis.  Twenty-second  Edition,  by  W.  P.  Craies  and 
Guy  Strphbnsok.  London :  Sweet  &  Maxwell,  Lim.,  and 
Stevens  &  Sons^  Lim.    1900.    8vo.    cxviii  and  1349  pp.   (3  is.  6d.) 

Tbia  well-known  work  may  probably  be  taken  as  typical  of  the  kind  of 
text-book  on  which  the  English  lawyer  pias  his  faith.  Most  practitioners 
in  onr  criminal  courts  entirely  refuse,  not  without  good  reasons  from  their 
point  of  view,  to  take  criminal  law  seriously,  and  most  of  our  judges  of  one 
kind  or  another  are  too  conscious  of  the  wasted  opportunities  of  their 
youth  to  care  to  deal  with  much  of  the  law  they  hear  propounded  in  the 
Crown  Court  as  it  deserves.  The  result  is  that  Archbold  has  acquired 
a  degree  of  authority  to  which  it  is  not  in  the  least  entitled,  either  on  the 
merits  of  the  work  or  from  considerations  of  practical  convenience.  Facts 
being  as  they  are,  however,  it  is  very  fortunate  that  the  despotism  of  Arch- 
bold  should  be  administered  under  the  supervision  of  the  present  editors. 
No  one  could  be  found  better  qualified  than  Mr.  Craies  to  perform  the 
double  task  of  introducing  the  greatest  possible  degree  of  order  into  the 
chaos  bequeathed  to  us  by  the  accumulated  labours  of  Archbold,  Jervis, 
Welsby  and  Bruce ;  and  of  introducing  a  dictum  from  Comb,  or  excising 
a  judgment  from  a  C.  &  K.  Mr.  Stephenson  has  an  experience  in  certain 
mysteries,  which,  though  short,  is  surpassed  only  by  those  of  some  four  or 
five  other  men  in  the  woild.  In  matters  of  arrangement  the  editors  are 
naturally  hampered  by  the  necessity  arising  from  commercial  considerations 
of  avoiding  any  change  which  a  careless  reader  would  notice;  but  good 
work  has  been  done  by  treating  Murder  and  Manslaughter  under  the  head 
of  Homicide,  and  then  going  on  with  concealment  of  birth  and  abortion. 
Costs  are  most  admirably  treated  of  in  a  chapter  of  their  own,  and  not  as 
heretofore  as  a  part  of  'Parole  Evidence.'  Similarly  compensation  and 
restitution  of  property  form  the  subject  of  another  chapter,  and  need  not 
be  dug  out  of  *  Verdict  and  Judgment'  and  *  Larceny '  passim.  In  matters 
of  detail  enough  bad  law  is  left  in  to  satisfy  all  reasonable  superstition. 
We  are  still  told  what  various  judges  in  different  circumstances  thought 
constituted  concealment,  as  when  something  was  placed  in  an  open  box, 
in  two  closed  but  unlocked  boxes  in  a  frequented  room,  in  a  locked  box,  in 
a  locked  pinfold  with  a  path  along  the  top  of  one  of  its  walls,  and  so  forth. 
We  regret  to  find  that  the  editors  have  not  gathered  up  courage  to  omit 
malice  '  express  or  implied '  from  the  definitions  of  murder  and  manslaughter, 
but  they  have  at  least  put  the  reader  in  the  way  of  discovering  that  the  dis- 
tinction is  probably  incomprehensible  and  certainly  mischievous.  The 
first  matter  they  discuss  in  dealing  with  the  two  offences  is  how  far  they 
can  be  committed  by  an  idiot  who  has  '  a  consciousness  of  doing  wrong,  and 
of  course  a  discretion  or  discernment  between  good  and  evil '  (i  Hawk,  c.  i); 
but  they  forbear  to  remind  us  that  it  is  no  defence  to  murder  to  prove  that 
the  deceased  was  a  Jew  (i  Hale,  433).  We  owe  the  editors  thanks  for  the 
discovery  of  B.  v.  Keate,  1697,  Comb.  406,  supporting  the  modern  view 
of  constructive  murder  in  disapproving  of  the  dictum  as  to  the  shooting 
at  the  barn-door  fowl,  and  it  is  pleasing  to  find  this  case  collocated  with 
B,  V.  Semi,  1887,  16  Cox,  311  and  B.  v.  Whitmarsh,  1898,  62  J.  P.  711- 
Many  new  forms  of  indictments  inspire  us  with  confidence,  not  because 
we  fully  appreciate  their  merits,  but  because  of  the  authorities  quoted 
for  their  validity,  and  the  great  pains  which  have  been  expended  in  their 
collection.  In  minor  matters  of  arrangement,  such  as  paragraph  side- 
headings,  an  elaborate  system  of  indicating  the  effects  of  tiie  legiblation  of 
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94  &  2$  Viot.,  and  aboye  all  in  the  indeXf  which  has  repulsed  all  the 
attacks  we  have  made  on  it,  this  work  is  as  good  as  infinite  pains  and  an 
appreciation  of  all  modern  book-making  devices  can  make  it.  Altogether 
the  work  contains  defects  which  will  make  it  acceptable  to  the  msjority  of 
its  readers,  and  merits  which  will  be  gratefully  recognised  by  the  rest. 


Mnglifh Political  Philoiopkji  from  Hob6e$  to  Maine.  By  Wh.lia.m  GnAHi^M, 
ProfeBsor  of  Jurisprudence  and  Political  Economy  at  Qaeen'ii 
College,  Belfast.  London :  Edward  Arnold.  1899.  8vo.  xxx 
and  415  pp.     (io#.  6d.  net.) 

HOBBES,  Locke,  Burke,  Bentham,  J.  S.  Mill,  Maine — these. are  the 
writers  upon  whose  works  Mr.  Qraham  has  based  his  treatise  on  political 
philosophy.  His  method  is  to  give  a  detailed  account  of  the  leading  hooka 
and  to  add  a  running  commentary  of  his  own ;  but  the  commentary  plays 
too  conspicuous  a  part  for  the  work  to  be  really  effective.  It  is  useful  to 
have  the  ideas  of  these  great  thinkers  recapitulated  and  to  have  their  rela^ 
tions  to  each  other  pointed  out,  but  it  would  have  been  better  bad 
Mr.  Qraham  trusted  a  little  to  the  reader's  power  of  reflection  and  restrained 
his  own  facility  of  criticism.  The  result  is  that  a  book  which  in  design  is 
good,  and  in  performance  is  in  many  respects  praiseworthy,  is  largely  spoilt 
by  being  too  discursive.  One  of  the  main  objects  at  which  Mr.  Graham 
aims  is  the  rehabilitation  of  the  notion  of  natural  law.  '  May  we  not,'  he 
says  in  his  Introduction,  'attain  to  an  a  priori  science  of  natural  law  or 
natural  rights ;  and  use  and  apply  its  principles  deductively  to  new  cases, 
as  is  certainly  still  done  in  courts  of  justice  by  our  ablest  judges  1  I  believe 
we  may,  but  more  io  the  case  of  private  than  public  law,  more  with 
reference  to  private  rights  than  political  rights.'  And  this  position  if 
strongly  defended  at  the  close  of  the  book,  where  Mr.  Graham  repudiates 
the  doctrines  of  Bentham  and  Austin,  founded  as  they  are  upon  ntilitarianisni 
and  positive  law,  and  seeks  a  basis  for  law  in  men's  natural  perception  of 
justice.  The  only  purpose  of  utility  is  to  fill  gaps  in  natural  law  or  to 
restrain  natural  law  when  its  full  realization  is  impracticable.  '  In  short,'  he 
says, '  the  rules  of  justice  rest  fundamentally  on  natural  justice  and  natural 
rights,  supplemented  by  considerations  of  utility.'  But,  after  all,  the  natural 
law  which  Mr.  Graham  champions  is  no  more  than  the  ideal  law  at  which 
legislators  aim,  but  to  which  they  never  completely  attain.  The  notion  of  a 
'  law  of  nature '  in  the  past  has  made  the  improvement  of  actual  law  more 
practicable,  and  it  is  in  this  aspect  that  the  subject  can  be  most  usefully 
treated.  But  to  attempt  to  revive  the  notion  for  English  thinkers  at  the 
present  time  is  to  perpetuate  confusion.  Carefully  oalcukted  utility  may  be 
out  of  the  question  in  many  cases,  and  our  safest  course  may  be  to  base 
actual  law  upon  the  innate  sense  of  justice.  To  this  extent  it  is  ea^y  to  go 
with  Mr.  Graham,  and  possibly  this  is  all  he  means.  But  with  respect  to 
the  law  of  nature  as  a  distinct  entity  it  is  necessary  carefully  to  confine  the 
notbn  to  its  proper  sphere.  It  has  played  a  great  part  in  days  gone  by, 
and  as  a  matter  of  history  it  is  important,  but  there  its  importance  ends. 
For  us  the  true  modern  law  of  nature  is  the  idea  of  reason  or  reasonableness 
which  pervades  so  much  of  the  Common  Law.  We  may  add  that  medieval 
publicists  who  professed  to  be  working  out  the  law  of  nature  constantly 
made  the  frankest  appeals  to  utility — sometimes  expressly  utilUa$  comr 
munt>— when  tbey  came  to  details. 
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The  discoflsion  of  natural  law,  however,  is  only  one  feature  of  a  book 
which  ranges  from  the  social  contract  to  the  latest  developments  of  the 
political  machine.  The  chapters  on  Burke  are,  we  are  inclined  to  think, 
the  best  part  of  the  work,  and  the  student  will  find  them  an  excellent  in- 
troduction to  that  statesman's  writings.  Bentham  exposes  himself  more  « 
easily  to  criticism  than  most  philosophei^s,  and  of  this  fact  Mr.  Graham 
takes  full  advantage.  The  reader  who  is  interested  in  the  estimate  which 
a  writer  in  political  philosophy  puts  upon  the  prima  ministers  of  the  last 
150  years  should  refer  to  p.  269,  where  the  matter  is  discussed  in  con* 
nexion  with  our  present  method  of  selecting  our  rulers,  the  prime  minister 
being,  as  Mr.  Graham  points  out,  our  nearest  approach  to  a  king.  The 
chapters  on  Mill  stray  rather  far  from  politics  and  deal  with  sociology  in 
general — an  example  of  the  discursive  nature  of  the  book  on  which  we 
have  already  remarked.  Taking  the  book  as  a  whole,  the  student  will  find 
it  a  useful  guide  in  his  reading,  and  it  should  increase  the  general  interest 
in  the  great  writipgs  with  which  it  deals.  Its  value,  moreover,  is  largely 
enhanced  by  the  numerous  historical  parallels  with  which  Mr.  Graham 
supports  his  criticisms. 

A  HUtory  of  Politics.    By  Edward  Jenks,  M.A.      London :   J.  M. 
Dent  &  Co.     1 9010.    viii  and  164  pp.    [In  the  '  Temple  Primers  '* 
series.] 

Tub  scope  of  this  book  would  perhaps  be  more  readily  understood  if  it 
was  called  a  history  of  Government  or  of  Institutions :  but  the  growth  of 
political  science,  and  the  fimbition  of  divers  younger  branches  of  study  to 
be  included  in  it,  have  caused  the  word  Politics  to '  surprise  in  himself  many 
things  which  would  indeed  liave  surprised  politicians  of  our  grandfi^thers' 
time  if  represented  to  them  as  belonging  to  their  art.  Like  Mr.  Jenks's 
other  writings,  this  exposition  is  ingenious  almost  to  excess,  and  a  little 
defective  in  the  critical  sense  of  proportion.  But  it  is  thoroughly  well  fitted 
to  intei-est  readers  in  th^  subject,  and,  while  it  wi^l  give  them  much  to 
reflect  on,  will  give  them  far  less  to  unlearn  t};an  most  books  of  the  kind 
hitherto  available  to  the  miscellaneous  reading  public.  For  example,  the 
importance  of  judicial  institutions  in  general  political  development  is  now 
perhaps  for  the  first  time  adequately  insisted  upon  in  a  popular  book. 
When  Mr.  Jenks,  speaking  of  marriage  by  capture,  represents  the  modem 
wedding  tour  as  '  a  survival  of  the  flight  from  the  angry  relatives  of  the 
bride,'  we  presume  he  is  jesting.  Tins  might  be  so  if  the  wedding  tour 
were  an  ancient,  popular,  and  widespread  Indo-European  custom.  In  fact 
it  is  very  modern,  confined  to  persons  of  a  certain  social  standing,  and 
unknown  or  all  but  unknown  outside  English-speaking  communities.  The 
vulgar  belief  that  a  man  may  sell  his  wife,  which  has  been  acted  upon  in 
ouite  modern  times  as  a  short  and  simple  method  of  divorce,  is  much  more 
bkely  to  contain  a  survival  of  something  prehistoric. 

Certain  omissions  in  Mr.  Jenks's  book  puzzle  us.  Next  to  nothing  is  said 
about  the  ancient  military  monarchies  of  the  East,  which  surely  formed 
^  ijpe  of  government  important  enough  to  deserve  mention ;  and  there  is 
very  little,  though  something,  about  the  weaker  specimens  of  the  same  type 
which  survive  in  modem  Asiatic  kingdoms.  Again,  we  find  no  recognition 
of  the  '  matriarchal '  theory  of  prehistoric  society  which  from  about  twenty 
to  thirty  years  ago  seemed  like  to  carry  all  before  it.  If  Mr.  Jenks 
thinks  it  is  dead,  we  do  not  feel  called  upon  to  be  chief  mourners.  But 
McLennan  was  not  an  adversary  to  be  despised,  and  we  rub  our  eyes  when 
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we  see  Morgan  often  cited  and  McLennan  never.  We  have  no  right, 
perhaps,  to  assume  from  Mr.  Jenks*8  silence  about  Mr.  Kovalevsky's 
excellent  work,  accessible  partly  in  English  and  partly  in  French,  that  he 
has  not  used  it.  There  is  none  better  of  the  kind.  As  to  Ihering's  brilliant 
.  posthumous  '  Vorgeschichte  der  Indo-Europaer,'  it  would  hardly  have  been 
a  safe  source  to  draw  upon  for  an  elementary  book.  Mr.  Jenks  may  or  may 
not  be  already  acquainted  with  it.  If  not,  he  has  a  good  deal  of  intellectual 
pleasure  to  come.  As  to  minuter  points,  it  may  be  observed  that  there  is 
nothing  specially  Pathan  abont  the  Persian  word  khdn^  and  zamfoddrs  are 
by  no  means  universal  in  India.  The  general  reader  for  whom  the  book  is 
intended  would  never  suspect  from  Mr.  Jenks's  mention  of  this  last  term 
that  it  is  pure  Persian,  and  belongs  to  the  official  system  of  the  Moghul 
dynasty.  Certainly  one  cannot  tell  people  everythin<^  in  a  small  book  :  but 
there  was  no  need  to  bring  in  such  exotic  terms  at  all. 


The  Law  ofMinet  and  Minerah.  By  the  lat«  Wiluak  Bainbridge. 
Fifth  Edition,  by  Archibald  Beown.  London:  Butterworth  &  Co. 
La.  8vo.     Ixxviii  and  859  pp.     (£2  29.) 

Bainbriboe  on  Mines  has  been  familiar  to  a  whole  generation  of  lawyers. 
•In  the  first  eleven  years  of  its  life  it  passed  through  four  editions,  and  it  is 
now  just  twenty-two  years  since  the  fourth  edition  appeared.  This  is 
a  long  interval  for  a  living  branch  of  the  law  like  that  of  mines  and 
minerals,  and  it  is  no  wonder  that  Bainbridge  was  being  supplanted  by 
younger  rivals. 

Mr.  Brown  appears  now  to  have  applied  himself  with  zest  to  the  prepara- 
tion of  the  new  edition  and  has  produced  a  work  which,  whilst  it  retains 
a  good  deal  of  the  old,  includes  so  much  that  is  new  that  it  may  almost 
rank  as  a  new  book.  We  have  carefully  tested  it  in  many  parts,  and  find 
it  in  all  respects  accurate  and  complete.  It  appears  to  contain  references 
in  the  addenda,  if  not  in  the  body  of  the  work,  to  all  important  cases 
reported  down  to  the  end  of  1899.  Bexter  v.  Pearee  [1900]  i  Ch.  341  and 
In  re  Jewell  [1900]  i  Ch.  90  were  decided  last  year,  hut  as  they  were  not 
fully  reported  till  this  year,  some  excuse  may  be  found  for  their  exclusion. 

Not  the  least  useful  part  of  the  book  is  the  glossary  of  English  mining 
terms,  giving  explanations  of  a  large  number  of  technical  and  local  words 
the  meaning  of  which  is  not  easily  ascertained  from  other  sources. 

The  large  collection  of  precedents  for  leases,  conveyances,  and  so  forth  in 
the  appendix  will  doubtless  be  appreciated  by  conveyancers.  We  can 
heartily  congratulate  Mr.  Brown  upon  his  work,  and  if  our  review  is  short 
in  proportion  to  the  importance  of  his  work  our  excuse  is  that  we  have  no 
faults  to  find,  and  that  eulogy  will  not  bear  repetition. 


CancUe  Precedents  under  the  Companiee  Acts.  Second  Edition.  By 
F.  Gore-Browne.  London:  Jordan  &  Sons,  Lim.  1900.  8vo. 
xliv  and  155a  pp.     (20*.) 

It  is  curious  to  observe  how  much  forms  have  become  a  part  of  the 
modem  law  book.  They  take  the  place  of  the  diagram  or  pictorial  illustra- 
tion in  other  kinds  of  literature :  so  much  so  that  the  book  of  the  future 
promises  to  be  a  book  of  forms  with  just  as  much  law  in  the  shape  of  notes 
as  will  render  the  forms  comprehensible.  Instead  of  the  elaborate  analysis 
and  discussion  of  legal  principles  and  the  sifting  of  authorities  contained  in 
3uch  a  treatise  as  Lindley  on  Partnership  for  instance,  practitioners  content 
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ihemBelyes  with  clipping  into  digegts,  or  with  what  Coke  calls  the 
•  tumultuary  reading  of  ahridgemeuts.'  The  present  volume,  however,  is 
not  and  does  not  profess  to  he  a  tieatiEe  on  company  law.  It  is  a  hook  of 
company  forms  with  useful  introductions  and  explanatory  notes.  In  its 
first  appearance— eight  years  ago — it  was  a  small  unpretending  hook :  it 
has  now  expanded  into  a  portly  volume  of  1,000  pages  covering  the  whole 
field  of  company  enterprise — Memorandums  and  Articles  of  Association, 
Promoters,  Underwriting  Galls,  Meetings,  Borrowing,  Winding  up,  Re- 
construction. *  Concise  Precedents '  is  the  title  Mr.  Qore-Browne  gives  to  his 
book,  and  the  forms  deserve  that  description,  but  incidentally  we  note  that 
Mr.  Gore-Browne  has  not  seen  his  way  to  give  us  a  form  of  Memorandum 
of  Association  which  does  not  in  its  enumeration  of  the  company's  objects 
exhaust,  and  more  than  exhaust,  all  the  letters  of  the  alphabet.  Mr.  Gore- 
Browne  writes  with  the  authority  which  comes  of  a  practical  as  well  as 
a  theoretical  acquaintance  with  his  subject,  and  his  book  deserves  to  meet, 
and  is  certain  to  meet,  with  a  &vourable  acceptance  from  the  profession. 


TAe  Magistrate* 8  Annual  Practice^  T900 :  being  a  compendium  of  the  Law 
and  Practice  relating  to  matters  occupying  the  attention  of  Courta  of 
Summary  Jurisdiction^  8^c,   By  Charles  Milnkr  Atkinson,  Stipen- 
diary Magistrate  for  the  City  of  Leeds.   London  :  Stevens  &  Sons, 
Liro.y  and  Sweet  &  Maxwell,  LioQ.     1900.     8vo.     Ixxxvii  and 
878  pp.     (20*.) 
The  Justices  Notebook^  containing  a  short  account  of  the  Jurisdiction  and 
Duties  of  Justices^  and  an  Epitome  of  Criminal  Law.     By  the  late 
W.  Knox  Wigram.     Seventh  Edition.     By  Henry  Warburton 
and  Leonard  W.  Kershaw.     London :  Stevens  &  Sons,  Lim.,  and 
Sweet  &  Maxwell,  Lin).     1900.     xii  and  444  pp.     (io«.  bd!) 
This  is  the  fifth  annual  edition  of  the  Magistrate's  Annual  Practice, 
which  has  before  been  noticed  in  this  Review  as  a  very  useful  book.     An 
annnal  edition  is  necessary,  seeing  that  every  year  brings  its  additional 
burdens  on  the  shoulders  of  justices,  who,  nothing  loth,  seem  to  have  backs 
broad  enough  to  bear  any  number  of  Acts  of  Parliament.     This  year 
justices  are  informed  that  'It  has  been  found  necessary  to  add  references 
to  nearly  fifty  recent  decisions  of  the  High  Court.     There  have,  too,  been 
passed  during  the  current  year  (1899)  more  than  a  dozen  statutes  con- 
nected with  the  subject-matter  of  this  work.'     Yet  men  are  ambitious,  and 
seek  to  carry  this  burden  with  a  light  heart.     The  Summary  Jurisdiction 
Act,  1899,  ^^7  ^  mentioned  as  giving  power  to  justices  to  punish  young 
persons,  and  adults  consenting,  who  set  fire  to  any  heath,  gorse,  furze,  or 
fern.     Formerly  this  offence  could  be  dealt  with  only  at  assizes,  with  the 
result  that  practically  convictions  could  be  obtained  only  in  very  bad  cases. 
All  justices  may  be  safely  recommended  to  read  this  book,  mark,  learn,  and 
inwardly  digest  it. 

If  such  an  addition  to  their  burden  as  learning  the  law  which  they  have 
to  administer  is  too  much  to  expect  of  human  nature,  the  Justice's  Note- 
book, which  is  really  not  a  very  formidable  work  to  master,  can  be  com- 
mended as  a  substitute.  It  is  a  good  book,  and  handy  for  the  use  of 
a  justice.  His  clerk  is  probably  armed  with  a  fat  book  of  authority  on  the 
law,  but  as  the  justice  is  the  responsible  person,  he  may  as  well  look  up 
a  case  shortly  stated,  by  way  of  check  on  his  clerk.  Justices  should  try  to 
find  out  what  evidence  is. 
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Tie  Stamp  Laws,  being  the  Stamp  Acts  of  1891,  with  the  Acts 
amending  and  extending  the  Bame,  including  the  Finance  Act, 
1899.  By  Nathanibl  J.  Highkork.  London  :  Stevens  &  Son?, 
Lim.     1900.     8vo.     xlviii  and  333  pp.     (los.  6d.) 

The  Excise  Laws.  By  Nathaniel  J.  Highmore.  Second  Edition. 
Two  Vols.  Vol,  I,  Management — Duties  on  Goods*  Vol.  II, 
Excise  Lioences — The  Licensing  Acts.  London ;  Printed  for  Her 
Majesty's  Stationery  Office  by  Darling  &  Son,  Lim.,  and  sold  by 
Evre  &  Spottiswoode.  1899.  ^^^*  I»  ^txxvii  and  524  pp. ;  Vol. 
II,  xxxyiii  and  669  pp.     (30^.) 

Tie  Law  of  Stamp  Duties  on  Deeds  and  other  Instruments.  By  E.  N. 
Alpe;  revised  and  amplified  by  Arthur  fi.  Cane.  Seventh 
Edition.  London:  Jordan  &  Sons,  Lim.  1900.  8vo.  xxxii 
and  388  pp.     {6s.  net.) 

Mr.  Hiohmobe's  book  on  the  Stamp  Laws  contaius  a  complete  collection 
of  the  Acts  relating  to  Stamps,  and  of  the  many  sections  conferring  exemp- 
tions scattered  np  and  down  Acts  not  otherwise  dealing  with  Stamp  Duties. 
These  exemptions  form  a  long  list  and  many  of  them  cannot  be  very  gener- 
ally known.  In  point  of  date  they  extend  from  the  Demise  of  the  Crown 
Act,  1 830,  passed  to  exempt  persons  holding  office  or  grants  of  pension  from 
the  Crown  from  payment  of  stamp  duty  on  the  demise  of  the  Crown  and 
reappointment  to  office  or  pension  by  the  new  Sovereign,  down  to  the  ex- 
emptions under  the  Truck  Act,  1896.  There  are  many  useful  tables  in 
the  book,  and  the  notes  appear  to  be  quite  up  to  date.  In  an  Appendix 
will  be  found  the  Begulations  for  obtaining  the  adjudication  of  Stamp  Duty 
by  post.  Mr.  Highmore  is  careful  to  disclaim  for  the  notes  more  than  the 
expression  of  his  personal  views,  but  we  think  the  profession  will  be  glad  to 
have  even  the  personal  opinion  of  the  Assistant  Solicitor  of  Inland  Revenue 
on  points  of  difficulty. 

'  Highmore's  Excise  Laws  *  is  an  official  publication.  The  first  edition 
was  printed  for  official  use  only.  To  the  present  edition  has  been  added 
the  legislation  for  1898  and  1899  and  notes  of  recent  cases.  To  all  con- 
oenied  with  the  Excise  laws  and  the  working  of  the  Licensing  Acts  in 
the  three  kingdoms,  this  work  will  be  well-nigh  iodispeusable. 

Seven  editions  in  ten  years  say  much  for  the  utility  and  popularity  of 
a  law  book.  Under  Mr.  Cane's  editorship  the  utility  of  Mr.  Alpe's  book 
should  be  fully  maintained.  Mr.  Cane  has  thoroughly  revised  the  book  and 
brought  it  up  to  date.  We  have  tested  the  cases  noted  and  find  that 
practically  all  cases  decided  before  the  Long  Vacation  of  last  year  are 
included — 0.  N,  Ry.  Co.  v.  /.  R.  Commissioners  [1899]  2  Q.B.  652  (July 
27)  is  duly  noted  on  p.  221,  but  is  not  to  be  found  in  the  table  of  cases. 


A  Concise  Treatise  on  the  Law  relating  to  Legal  Represeutatives  Real  and 
Personal,  By  Sidnkt  E.  Williams.  London  :  Stevens  &  Sons, 
Lim.     8vo.     xlviii  and  %*ji  pp.    (10*.) 

This  is  a  concise  abridgment  of  a  very  extensive  subject  which  long  ago 
received  its  full  and  complete  treatment  in  the  classical  but  ponderous  work 
on  Executors  by  the  late  Mr.  Justice  Williams. 

The  subject  is  here  divided  into  seventeen  chapters,  treating  all  the 
principal  branches  of  the  law  as  comprehensively  as  the  limited  space 
allowed  to  each  subject  will  permit.     The  references  to  authorities  are 
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strictly  ooQfined  withm  v^iy  reasonable  limits,  and  the  latest  ca^es  are 
cited  by  preference  wherever  applicable.  TherQ  have  not  yet  been  many 
d^isioiis  upon  th^  newly  constituted  office  of  '  Beal  Bepresentatlve/  but  so 
far  as  they  have  gone  they  are  here  oollected.  This  book  will  not  take  thQ 
place  of  '  Williams  on  Executors/  but  it  will  ofteu  supply  information  and 
references  to  cases  which  will  enable  the  practising  lawyer  to  dispense  with 
further  investigation  into  the  matters  there  dealt  with  at  greater  length. 

An  Index  of  all  reported  cases  decided  in  the  Engluih  Courts  and  many  of 
the  Irish  Equity  cases  during  the  period  covered  by  The  Revised 
Sports.  VoU  I  and  XL.  1785-1836.  London:  Sweet  & 
Maxwell,  Lim.  Boston,  Mass.:  Little,  Brown  &  Co.  1900. 
La.  8vo.     xix  and  786  pp.     (18^.) 

TmB  Index,  although  intended  primarily  for  subscribers  to  the  Bevised 
BeportSi  is  a  work  which  will  be  found  useful  by  others,  and  especially  by 
the  practitioner  who  has  only  a  small  library  at  his  disposal.  A  rough 
calculation  shows  some  sixty  cases  which  have  been  ovemued  or  judicially 
dissented  from  to  be  included  as  such  in  this  Index  and  not  in  *  Dale  St, 
Lehmann.*  In  every  instance  referred  to  the  criticism  was  reported  before 
the  publication  of  the  ktter  work.  It  is  only  fair  to  assume  that 
judicial  comments  in  other  directions  are  also  more  frequently  noted  in  the 
new  Index,  which  contains  altogether  some  35,000  cases.  The  compiler 
seems,  however,  to  have  overlooked  the  string  of  cases  affirmed  which  are 
collected  in  2  Buss.  &  M.  at  p.  751  imd  the  observations  of  Lord  Cairns 
in  Harrington  v.  Harrington,  1871,  L.  B,  5  H.  L.  87  at  p.  107,  40  L.  J. 
Ch.  716,  respecting  the  authority  of  Gower  v.  Grosvenor,  1740,  5  Madd. 
337  n.,  Barnard.  54. 

The  Licensing  Laws  so  far  as  they  relate  to  the  sale  of  Intoxicating  lAqnors. 
By  R.  M,  Montgomery.  Second  Edition.  London  :  Sweet  & 
Maxwell^  Lim.     190Q.     8vo,     lii  and  541  pp.    (i8«.) 

We  are  glad  to  see  a  new  edition  of  Mr.  Montgomery's  work.  The  second 
edition  is  much  fuller  than  the  first,  and  contains  new  chapters  on  covenants 
in  leases  relating  to  the  sale  of  intoxicating  liquors,  covenants  to  take 
liquors  from  the  landlord,  and  the  innkeeper's  liability  in  respect  of  the 
goods  of  his  guest,  besides  some  hundred  new  cases  decided  since  the 
appearance  of  the  first  edition.  The  book,  dealing  as  it  does  with  such  an 
intricate  subject,  is  remarkably  clear^  and  will  be  welcomed  not  only  by  the 
practitioner  but  by  the  general  public  who  have  occasion  to  deal  with  Ucensing 
matters.  The  cases  referred  to  are  well  up  to  date,  but  one  is  somewhat 
surprised  to  find  WtUiamaon  v.  N(yrris  [1899]  i  Q.  B.  f,  68  L.  J.  Q.  B.  31 
omitted,  as  the  case  relates  inJter  alia  to  the  liability  of  a  servant  selling 
liquor  by  his  master's  order. 

The  principal  Statutes  connected  with  the  subject  are  8et  out,  and  the 
Index  is  excellent.  A  word  of  praise  should  also  be  awarded  for  the  way  in 
which  the  work  has  been  turned  out. 


Contracts  in  Restraint  of  Trade.  By  W.  Arnold  Jolly,  Second 
Edition.  London :  Butterworth  &  Co.  1900.  Sm.  8vo.  xx  and 
118  pp.     (4*.  net.) 

Thx  author  explains  that '  The  firtt  edition  of  this  treatise  was  published 
five  years  ago  as  a  popuUr  handbook.     The  book  has  now  been  re-modelled 
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and  partly  re-written,  and  in  its  present  form  is  intended  more  particularly, 
if  not  exclosively,  for  the  use  of  the  legal  profession/ 

We  may  congratulate  Mr.  Jolly  for  having  produced  an  admirably  clear, 
complete,  and  sound  treatise  on  this  particular  branch  of  the  law  of  con- 
tract. The  topic  is,  of  course,  dealt  with  by  all  writers  at  large  on  the  law 
of  contract,  but  we  are  not  aware  that  it  has  ever  before  been  treated  quite 
so  fully.  It  is  a  pity  that  the  dates  of  all  cases  are  not  given.  The 
excellent  practice  of  so  doing  has  now  become  general,  and  it  is  one  that  no 
text-writer  should  neglect. 


Francis  Lieber:  his  life  and  Political  Philosophy.  By  Lbwis  E. 
Haeley,  Ph.D.  New  YovV :  Columbia  University  Press.  1899. 
8vo.     X  +  I  leaf  +  213  pp. 

The  subject  of  this  memoir,  who  died  in  1872,  is  probably  but  little 
known  in  England,  but  his  work  has  exercised  great  influence  in  moulding 
the  best  political  thought  of  the  United  States.  As  a  Prussian  he  witnessed 
the  recovery  of  his  country  from  the  Napoleonic  tyranny,  and  actually  served 
in  the  Waterloo  campaign,  only  to  find  himself  an  exile  in  the  days  of 
reaction  which  followed.  After  a  futile  adventure  in  the  Greek  war  of 
independence,  he  settled  for  the  rest  of  his  life  in  America.  He  was  an 
eminent  publicist  in  the  wider  sense,  but  never  a  lawyer  by  profession. 
Nevertheless  he  had  much  to  do  with  promoting  the  study  of  international 
law,  and  in  particular  with  founding  the  Institut  de  droU  inUmational. 
His  book  on  'Legal  and  Political  Hermeneutics '  is  not  unfrequently 
referred  to  in  American  text-books. 


A  System  of  Medicine.  By  many  Writers.  Edited  by  T.  Clifford 
Allbutt.  London :  Macmillan  &  Co.,  Lim. ;  New  York :  The 
Maemillan  Company.   1899.  Vol.  IIL  xivaQd998pp. 

The  only  portions  of  this  work  that  are  of  legal  interest  are  those  in 
which  the  medical  jurisprudence  of  insanity  and  allied  phenomena  is  dis- 
cussed. The  Introduction  to  this  part  of  the  work  is  written  by  Dr.  Savage, 
who  also  contributes  the  articles  on  'Mania,'  'Mental  Stupor,'  'Toxic 
Insanities,'  and  (in  conjunction  with  Dr.  Wood)  '  English  Law  and  Practice 
in  Lunacy.'  No  medical  expert  in  this  country  is  better  fitted  than 
Dr.  Savage  to  deal  with  these  subjects,  and  the  only  criticism  we  have  to 
pass  on  his  work  is  that  in  sketching  the  outlines  of  the  law  of  lunacy  he 
might  with  advantage  have  given  references  to  a  few  leading  authorities 
for  his  statements.  Dr.  Nico1son*s  statistical  account  of  '  Criminal  Lunacy 
in  England'  contains  much  fresh  and  not  readily  accessible  information, 
and  in  all  the  medico-legal  contributions  the  mean  between  too  great  sci-ap- 
piness  or  generality  and  too  great  detail  is  well  maintained. 


We  have  also  received  : — 

A  Ifanual  of  Equity  Jyrisprudenee  for  Students  and  Praciitum&rs.  By 
JoBiAH  W.  Smith,  Q.C.  Fifteenth  Edition.  By  Stdnzt  E.  Williams. 
London:  Stevens  &  Sons,  Lim.  1900.  xxvii  and  507  pp.  {12s.  6d.). — 
This  edition  appears  to  be  well  posted  up,  but  we  regret  that  the  editor  did 
not  lay  bolder  liands  on  it.  Story's  classification  of  equity  juriediction  is 
for  all  practical  modem  purposes  dead  and  buried,  and  it  can  only  confuse 
modem  students  to  repeat  his  nebulous  rhetoric  about '  constructive  fraud.' 
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Then  there  is  somethiDg  to  be  said  for  omitting  the  early  history  of  the 
Court  of  Chancery  altogether  in  an  elementary  book,  and  something  for 
giving  a  concise  but  accurate  historical  statement.  There  is  nothing  to  he 
said,  in  the  face  of  modem  historical  knowledge — not  to  say  Spence's  still 
classical  work — for  bewildering  novices  with  vague  and  inaccurate  general- 
ities. But  the  learner  who  confines  himself  to  the  practical  parts  of  this 
book  will  no  doubt  find  it  a  safe  guide  so  far  as  it  goes. 

Law  and  Practice  in  Divorce  and  other  Matrimonial  Causes,  By  W.  J. 
Dixon.  Third  Edition.  London:  William  Clowes  &  Sons,  Lim.  1900. 
8vo.  Ix  and  487  pp.  (20^.). — The  success  that  this  book  has  attained  fully 
justifies  the  favourable  though  concise  review  that  we  gave  of  the  second 
edition  (see  L.  Q.  R.  viii.  175).  The  preface  states  that  the  author'has 
endeavoured  in  this  edition  to  set  out  divorce  law  and  practice  in  the  usual 
order  of  the  steps  in  the  various  proceedings,  and  has  revised  it  up  to  date. 
The  author  follows  the  plan  adopted  in  the  former  edition  of  attaching  to 
each  case  in  the  Table  of  Cases  a  few  words  indicating  the  point  raised  in 
it.  Probably  this  entails  a  vast  amount  of  labour,  but  it  will  be  very 
useful  to  the  busy  practitioner  referring  to  the  book  in  a  hurry.  We  can 
only  hope  that  this  edition  may  meet  with  as  much  well-deserved  success 
as  the  two  former. 

A  Digest  of  the  Law  ofEasemeTUs.  By  L.  C.  Iknrb.  Sixth  Edition.  London : 
Stevens  &  Sons,  Lim.  xxiv  and  131  pp.  (7«.  6d,) — The  success  of  this  work 
is  well  deserved.  Since  its  first  appearance  in  Madras  in  1878  it  has  been 
recognized  by  students  and  practitioners  as  a  thoroughly  reliable  summary 
of  the  law  on  a  subject  of  peculiar  difficulty.  This  new  edition  contains 
references  to  the  latest  authorities,  but  otherwise  the  author  has  not  found 
it  necessary  to  introduce  any  important  alterations  of  the  text. 

The  Sudan  Penal  Code,  1899.  ^^o.  130  pp.  The  Sudan  Code  of 
Criminal  Procedure,  1899.  8yo.  136  pp.  Cairo:  National  Printing 
Office. — The  new  Penal  Code  of  the  Sudan,  authenticated  simply  by  the 
signature  *  Kitchener  of  Khartoum,  Gbvernor  General,'  is  in  substance 
identical  with  the  Indian  Penal  Code.  Besides  the  necessary  verbal  altera- 
tions;  there  are  some  omissions  and  transpositions,  and  a  few  amendments  of 
language.  The  Procedure  Code  is  also  modelled  in  a  general  way  on  the 
Indian  Criminal  Procedure  Code,  but  is,  as  might  be  expected,  a  good  deal 
simpler. 

Cato  der  Censor,  Ein  akademischer  Vortrag.  Nov.  1899.  Von  C.  Chb. 
BuBCKHABDT,  Professor  des  romischen  Bechts  a.  d.  Universitat  BaseU 
8vo.  32  pp. — A  brilliant  sketch  of  the  leader  of  the  old-fashioned  country 
party  in  the  later  Homan  Hepublic,  but  hardly  within  the  scope  of  this 
Revibw. 

Stomas  Justice^  Manual,  being  the  Yearly  Justices'  Practice  for  1900. 
Thirty-second  Edition.  Edited  by  Oeoboe  B.  Kenkett.  London: 
Shaw  &  Sons;  Butterworth  &  Co.  1900.  8vo.  Ixix  and  1143  pp.  (259.) 
— The  last  edition  of  this  well-known  work  was  reviewed  in  L.  Q.  B.  xv. 
213.     This  edition  appears  to  have  been  brought  quite  up  to  date. 

Company  Precedents  for  use  in  relation  to  Companies,  Eighth  Edition, 
by  Fbancib  Beaufobt  Palmsb,  assisted  by  Fbank  Evans.  Part  11. 
Winding-up  Forms  and  Practice.  Part  III  (by  the  author  only),  Debentures 
and  Debenture  Stock.  London:  Stevens  &  Sons,  Lim.  1900.  La.  8vo. 
Part  II,  Ixxxiv  and  11 74  pp.  (329.).  Part  III,  zlviii  and  634  pp. 
{21s.). — Beview  will  follow. 
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The  Ctnmty  Palatine  pf  Ihtrham:  &  Btady  in  ConBtitntiOD&l  fiifitoty 
(Harvard  Historical  Studies,  toI.  viii).  Bj  Oaillabb  Thohas  Lafbubit. 
New  York  &  London :  Longmans,  Green  k  Co.  1900.  8vo.  zi  lind  380  pp. 
(la-oo  net.)— Review  will  follow. 

Ruling  Cases,  Edited  by  Robbbt  Campbell.  With  American  notes  by 
Leokabd  a.  Jones.  Vol.  XIX,  Negligence— Partnership.  Vol.  XX,  Patent. 
London :  Stevens  &  Sons,  Lim.  Boston,  U.  S.  A. :  Boston  Book  Go.  1899^ 
1900.    Vol.  XIX.  xxT  and  777  pp.;  Vol.  XX,  tx  and  860  pp.    (25*.  net.) 

The  AmvucH  Cauniy  CwHs  Pradiee^  1900.  £dited  by  His  Honour 
Judge  William  C.  Bmtly,  Q.C.,  assisted  by  W.  J.  Bbgokb.  Two  toIs. 
London:  Sweet  ft  Maxwell,  Lim.;  Stevens  &  Sons,  Lim.  1900.  8vo. 
Vol.  I,  xxxiii  and  1114  pp. ;  Vol.  II,  xr  and  558  pp.     (25«.) 

£tphinsUme's  Intrcduetitm  to  Convsyaneina,  Fifth  Edition.  By  Sir  H.  W. 
Elphinstoke,  Bart.,  James  W.  Clabk  and  Abthub  Dickson.  London  : 
Sweet  k  Maxwell,  lim.     1900.    8vo.    xxxv  and  566  pp.    (i4«.) 

Lynacy  Practice.  By  N.  Abthub  Hbtwood  and  Abnold  S.  Massbt. 
London :  Stevens  k  Sons,  Lim.     1900.   8vo.     viii  and  174  pp.     (7s.  6d.) 

The  Law  of  Employers'  Liability  and  Workmen^s  CampenstUion.  Second 
Edition.    By  Thomas  Bsvbh.    London :  Waterlow  Bros.  &  Layton,  Lim. 

1899.  8vo.     xlv,  424  and  xxxix  pp. 

First  Elements  of  Procedure.    By  T.  Batt.     London :  Effingham  Wilson. 

1900.  Sm.  8vo.     xxviii  and  256  pp.     (39.  6d,  net.) 

Interpleader  in  the  High  Court  of  Justice,  and  in  the  County  Courts, 
By  Michael  Gabab^.  Third  Edition.  London  :  Sweet  &  Maxwell,  Lim. 
1900.     SnL  8vo.     xii  and  232  pp.     {6s,) 

Rouse's  Practical  Man,  Seventeenth  Edition,  with  many  additional 
Tables  and  Calculations.  Revised  by  Ebnest  £.  H.  Bibch.  London: 
Sweet  A  Maxwell,  Lim.  and  F.  P.  Wilson.     1900.    Oblong  i2mo. 

Every  Mans  Own  Lawyer,  By  a  Barrister.  Thirty-seventh  Edition, 
carefully  revised,  including  the  legislation  of  1899.  London :  Crosby, 
Lock  wood  &  Son.     190O.     8vo.     xvi  and  732  pp.     (6s*  Bd,) 

The  Elements  of  Mercantile  Law.  By  T.  M.  Stevens.  Third  Edition.  By 
Hbbbebt  Jacobs.  London :  Butterworth  ft  Co.  1900.  8vo.  xxxvi,  452 
and  32  pp.  {tos.  6d.) 

The  Annual  Dige^,  1899.  Edited  by  John  Mews.  London:  Sweet  ft 
Maxwell,  Lim.;  Stevens  ft  Sons,  Lim.  1900.  Iia.  8vo.  xvi  and  349  pp.  (i5«.). 


The  Editor  cannot  undertake  the  return  or  safe  custody  of  MSS^ 
sent  to  him  without  previous  communication. 
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(For  cash  with  Order,  cloth,  £i6.    Half-calf,  £19.) 


THE 

DIGEST  OF  ENGLISH  CASE  LAW. 

CONTAINING   THE    REPORTED    DECISIONS  OF  THE   SUPERIOR 

COURTS,  AND   A  SELECTION   OF  THE   IRISH   COURTS 

TO  THE    END   OF  1897, 

UNDER  THE  GENERAL  EDITORSHIP  OF 

JOHN    MEWS,    Barrister-at-Law, 


W.  F.  Barry. 
E.  E.  H.  Birch. 

A.  H.    BiTTLESTON. 

B.  A.  Cohen. 
W.  I.  Cook. 

E.  W.  Hansell. 
J.  S.  Henderson. 


ASSISTED  BY 

A.  Lawrence. 

J.  M.  Lely. 

R.  C.  Mackenzie. 

E.    M  ANSON. 

R.  G.  Marsden. 
H.  J.  Newbolt. 
A.  E.  Randall. 

Barristers-ai'Law. 


J.  Ritchie. 
J.  Smith. 
J.  F.  Waley. 
T.  H.  Walker. 

and 
W.  A.  G.  Woods. 


THIS|  the  most  important  Law  Work  ever  undertaken  in  England,  is 
not  only  an  amalgamation,  but  a  thorough  revision  of  the  well-known 
'Fisher's  Common  Law  Digest'  and  'Chittv's  Equity  Index/  and  forms 
a  complete  Digest  of  all  reported  Decisions  down  to  the  end  of  the  year  1897. 

g^  ANNUAL  SUPPLEMENTS  {1898  d  1899),  clotb,  each,  ISb.;  IbreaMh,  12b.  -i^g 
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{.January,  1900 

A  Catalogue  of  Modem  Law  Works,  together  with 
a  complete  Chronological  List  of  all  the  English^  Iriah^ 
and  Scotch  Reports,  an  Alphabetical  Table  of  AbbremO' 
tione  used  in  reference  to  Law  Rq^rta  and  Text  Books^ 
and  an  Index  of  Subjects.  Demy  890.  1900  (120  pp.)^ 
limp  binding^  post  free  6d, 

Aots  of  Parliament. — Public  and  Local  Acts  from  an 
early  date  may  be  had  of  the  Publishers  of  this  Catalogue^ 
who  have  also  on  sale  the  largest  collection  of  Private  Acts^ 

relating  to  Estates^  Enclosures^  Railvoays^  Boads^  ^c.^  dfc. 
ACCOUNT.—Williams'  Law  of  Account.— Being  a  condBe  Treatise 
on  the  Right  and  Liabilit7  to  Aoconnt,  the  taking  of  Aooounts,  and 
Aooountantfl*  Charges.  By  Stdnbt  £.  Wuxxaxb,  Esq.,  Author  of 
'* Law reUiting  to  Legal Reproaentatiyes/'&o.  DemySyo.  1899.  10«. 
**A  weU-aiTAiiged  book,  wnioh  should  be  Tery  naefm  to  reoeiven  and 
•ooomntaate  geoerally,  as  iroll  m  to  both  braacha  of  the  legal  profeaskm."— 
Law  Journal,  NoT.  18, 1839. 

ADMIRALTY.— Roscoe'8  Admiralty  Practice.— Third  Edition.  Bj 
E.  8.  BosQOB,  Assistant  Registrar,  Admiral^  Court,  and  T.  Laxbebt 
Mbabs,  Esqrs.,  Barrister-at-Law.  \In  preparation. 

ADULTERATION.— Bartle/s  Adulteration  of  Food.— Statutes  and 
Cases  dealiiig  with  Coffee,  Tea,  Bread,  Seeds,  Food  and  Drugs, 
Margarine,  Fertilisers  and  Feeding  Stuffs,  &c.,  &c.,  including  tiie 
Food  and  Druffs  Act,  1899.  Se«)nd  Edition.  Bj  Douqlab  C. 
Babilbt,  Esq.,  Barrif)ter-at-Law.   R07. 12mo.    1899.  8f. 

"  C9an  be  recommended  to  persons  coooenied  in  prerenting  adtilteration.''^ 
Law  Journal, 
**  Not  onlf  oondse  bat  precise."— i^w  Tinua, 
Cripps-Days  Adulteration  (Agricultural  Fertilisers  and  Feeding 
Stufb).— Bj   Tbjjxosb  H.    &iff8-I>at,    Esq.,  Barzister-at-Law. 
Royal  12mo.    189«.  bt. 

ADVOCACY.—Harrls'  Hints  on  Advocacy.— Conduct  of  Cases,  Ciyi] 
and  Criminal.  Classes  of  Witnesses  uid  Sug^festions  for  Cross- 
examining  them,  &c.,  &c.  By  Riowabd  Ha^us,  Q.0.  Eleyenth 
Edition,  with  an  Litroduction.     Royal  12mo.     1897.  It,  6d, 

MFoll  of  good  sense  and  just  obserration.    A  ywy  complete  Uanaal  of  the 
Adyooate's  sxt  in  Trial  by  Jtury."— Arftetlorf*  Journal. 

**  Deserres  to  be  oarefullT  nad  by  the  yonng  banister  whose  career  is  yet 
bef ora  him."— Xow  MagoMim*, 

AFFILIATION.— Bott's  Manual  of  the  Law  and  Practice  In  • 
Affiliation  Proceedings,  with  Statutes  and  Forms,  Table  of  Ocsta- 
tion,  Foims  of  Agreement,  &c.  By  W.  Hollowat  Bott,  Solicitor. 
Demy  12mo.     1894.  6f. 

AGRICULTURAL  LAW.— Dixon.— FiA  *« Farm." 

ANQLO-INDIAN    CODES.— Stokes's   Anglo-Indian   Codes.— By 

Whitlbt  Stoxbb,  LL.D.    2  Vols.    Demy  8yo.     1887-88.        3/.  5«. 

First  and  Seoond  Supplements  to  the  aboye.     1891.  6«.  M. 

\*  All  tUmdard  Law  Worki  ar$  kept  m  Stock,  in  law  caff  and  other  hiniingt, 
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ANNUAL  COUNTY  COURT  PRACTICE.— The  Annual  County 
Court  Practlc6|  1 900.— Bj  His  Honoar  Judg«  Sictlt,  Q.G.  2  toIs. 
DeiiiT  8vo.  26f . 


this  book.  It  adminbl7  f  ulflbi  the  essential  requidtes  of  a  pramoe  book.  It  is 
complete  -without  bein^  discuraiTB  or  of  anwielor  bulk ;  it  is  aocuxate  mod  easf  of 
ref erenoe,  and  tfarou^ottt  bears  the  stamp  of  having  been  wwnpiliw!  by  rinaa 
Who  is  thoroughlY  acquainted  with  his  subject."— Law  Timet. 

ANNUAL  DIQEST.— Mows'.— riil#  "Digrest." 

ANNUAL  LIBRARY  (LAWYER'S):— 

(1)  The  Annual  Practice.— Snov,  Bubhst,  and  BTsnnuM. 

(2)  The  Annual  Digest.— Mbws.    (luued  QuarUrly.) 

(3)  The  Annual  Statutes.— Lxlt. 

(4)  The  Annual  County  Court  Practice.— Smtlt.  _. 
0"  Annual  Subteriptiom.    For  Complete  Series,  as  aboye,  deliyered  on 

the  daj  of  publication,  ftef,  21,  6m.    Nos.  1,  2,  snd  8  only,  n#<,  1/.  ld«. 
Kos.  2,  3,  and  4  oolj,  net,  II.  16f.    {CtfrrUiye  extra,  2».) 
FuU  protpeetue  fomoarded  on  appUeation. 
ANNUAL  PRACTICE  (THE).— The  Annual  Practice.  1900.  Edited 
.     bj  Thoxas  Show,  Bairister-at-Law ;  Cbablib  Bubhst,  a  Master  of 
the  Supreme  Court;   and  F.  A.  SraivasB,  of  the  Central  Office. 
2  Tols.  8vo.  Net  25«. 

tl^Dr.  Blake  Odgere,  Q.C.,  hoe  re-tcritten  the  Notet  to  Ordert  XIX.,  XX., 
XXI.  and  XXV.,  relating  to  Pleading,  Statement  of  Claim,  Defence  and 
Counter-claim,  and  Ffoceedingt  in  Lieu  of  Demurrer. 

*'  A  book  which  ereay  pnustiaing  Wnrtish  lawyer  must  haye." — Law  QmaHerlg. 
*'Itisonlirbythe  help  of  this  ettaUiahed  book  of  pnwtioe  that  a  pcaolitiDiier 
ean  oarrf  on  his  bunness?'— Zwiw  TVme*. 

**  Erenr  member  of  the  bar,  in  practice,  and  every  London  aoUoftor,  at  all  events, 
finds  the  last  edition  of  the  Annual  Practice  a  neoesaltj."~A»{>cftor«*  Jcmrmal, 

ANNUAL  STATUTES.— Lely.—  Fufo  "Statutes." 

ARBITRATION.— Mozley-Stark's  Duties  of  an  Arbitrator  under  the 
Worknrien's  Compensation  Act,  1897.— With  Notes  on  the  Act 
and  Rules,  and  Appendices  containing  the  Act,  a  selection  from  the 
Workmen's  Compensation  Rules,  1898,  and  the  Medical  Referees* 
Regulations.  ByA.MozLET-STABX,  Solicitor.  Roj.  12mo.  1898.  ^.  ■ 
Russell's  Treatise  on  the  Power  and  Duty  of  an  Arbitrator, 
and  the  Law  of  Submissions  and  Awards;  with  an  Appendix 
of  Forms,  and  of  the  Statutes  relating  to  Arbitration.  "Bj  VaxKcm 
RuBSSLL.  Eighth  Edition.  By  Edvabd  Jaigbs  Pollooz,  Esq.,  an 
Official  Referee  of  the  Supreme  Court  of  Judicature,  and  the  late 
HxBBEBT  RusBEtx,  Esq.,   BarristeT-at-Law.     Royal  8vo.     1900. 

ARCH ITECTS.—  Vide  "  OivU  Engineers."  (-^'«^'y  ^^V-)    80#. 

AVERAQE.— Hopkins'  Hand-Book  of  Average.— Fourth  Edition. 
By  Maxlet  HoFmre,  Esq.    Demy  8yo.    1884.  1/.  It. 

.Lowndes*    Law    of   General    Average.— English  and    Foreiffn. 
Fourth  Edition.    By  Rzohabo  Jjowtmim,  Average  Adjuster.    Author 
of  *<  The  Law  of  Marine  Insurance,*'  fto.   Royid  8to.   1888.   1/.  lOt. 
'*  The  most  complete  store  of  materials  relating  to  the  sabject  in  vncf  per- 
tieular."— /wiw  Quarterly  Review, 

AUCTIONEERS.— Hart's  Law  relatingto Auctioneers.— By Hkbse 
Hast,  Esq.,  LL.D.,  Barrister>at-Law.    Demy  8to.    1896.      7«.  6if. 

BALLOT.— Fitzgerald's  Ballot  Act.— With  an  Intzoduotion.  Forming 
a  Guide  to  the  Procedure  at  Parliamentazy  and  Municipal  Elections. 
Second  Edition.  By  Gxbald  A.  R.  FinaxBALD,  Esq.,  Barrister- 
at-Law.    Fcap.  8to.     1876.  6«.  M, 

BANKING.- Walker'sTreatise  on  Banking  Law.— Second  Edition,  v 
Br  J.  D.  Waxjob,  Esq.,  Q.O.    Demr  8to.    1886.  16«. 

BANKRUPTCY.— Lawrance's  Precedents  of  Deeds  of  Arrange- 
ment between  Debtors  and  their  Creditors )  including  Forms, 
with  Introductory  Chapters,  also  the  Deeds  of  Arrangement  AotB^ 
1887  and  1890,  with  Notes.  Fourth  Ed.  By  H.  Abxkdb  Sutr,  Esq.,  . 
Barrister-at-Law.    8yo.     1892.  1:M, 

**  CoDciee,  pnuittoal,  sad  nUable."~Z«is  Ttmee. 

%*  AU  etandard  Law  Workc  are  kept  in  Stock,  in  Imo  caff  and  other  bindinfo*  ^ 
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BAUKRUPTCY— continued. 
Williams'  Law  and  Practice  in  Bankruptcy.— Gomprianflr  the 
Bankraptoy  Acts,  1888  to  1890,  the  Bankraptcj  Bnles  and  ronhB, 
1886,  1890,  the  Debtors  Acts,  1869, 1878,  the  Banloraptoj  (DLsoharge 
and  doenre)  Act,  1887,  the  Deeda  of  Arrangement  Act,  1887,  and 
the  Bales  therennder.  Bj  the  Right  Hon.  Sir  Bolamd  L.  Vauohan 
WnxiAMS,  a  Lord  Jnstioe  of  Appeal.  Seventh  Edition.  Bj  EzywABB 
Wx.  Hahsbxx,  Esq.,  Barrister-at-Law.    B07.  8to.     1898.  30«. 

'*  The  Iflsding  text-book  on  bankraptoy."— Low  JomyuU. 

BASTARDY.— Bott.—rufo  "AfUiation.'* 

BILLS  OF  EXCHANQE.— CampbelPs  Ruling  Cases.    Vol.  IV.— 

r«fo"Dig€«t»."  > 

.  Chalmers'  Digest  of  the  Law  of  Bills  of  Exchange,  Promissory 

Notes,  Cheques  and  Negotiable  Securities.     Fifth  Edition. 

Bj  His  Honour  Judge  Ohaucbbs,  Draughtsman  of  the  Bills  of 

l&bhangeAot.    Demy8yo.     1896.  18t.' 

*< The  leadinff  book  on  biUi  of  exehsoge;  it  is  well  known,  widelf  used,  and 

hisUr  sppreoiated."— I<ai0  Journal. 

**  £Mh  section  hsTing  impended  to  it  iUtutrmtiona  in  the  natoze  of  short  ■tatemGnti> 
of  decided  caeee.  These  are  prepared  with  that  akUf ol  oondseness  of  which  the 
learned  Judge  is  a  master."— Low  Tm«i. 

BILLS  OF  LADING.- Leggett's  Treatise  on  the  Law  of  Bills  of 

Lading. — Second   Edition.     By  Ettosnb  Lboobit,  Solicitor   and 

Notary  Puhlio.    Demy  8yo.     1893.  30«. 

Pollock's  Bill  of  Lading  Exceptions.— By  Hsbtbt  E.  Pollock. 

Second  Edition.    Demy  8yo.     1896.  10«.  6^. 

BOOK-KEEPINQ.— Matthew  Hale's  System  of  Book-keeping  for 
Solicitors,  containing  a  Liat  of  all  Books  neceeeary,  with  a  compre-^ 
henaye  description  of  their  objects  and  usee  for  the  purxxMe  of 
Drawing  BiUs  of  Coets  and  the  rendering  of  Cash  Accounts  to  oUetits ; 
also  showing  how  to  ascertain  Profits  derived  from  the  business ;  with 
aa  Appendix.    Demy  8yo.     1884.  5«.  6^. 

**  Tbie  most  sensible,  nsefal,  inaetloal  little  work  on  aoUdton'  book-keeping 
that  we  have  ■een."— Zow  Stmdenuf  JovmaL  ^ 

BUILDING  SOCIETIES.— Wurtzburg  on  Building  Societies.— 
The  Law  relating  to  Building  Societies,  with  Appenoioes  containing 
the  Statutes,  Regulations,  Act  of  Sederunt,  and  l^reoedents  of  Rules 
and  Assurances.  Third  Edition.  By  E.  A.  WuBiZBUBa,  Esq., 
Banister-at-Law.    Demy  8to.    1896.  16t. , 

**WiIl  be  of  nse  not  onlf  to  lawTers  bat  also  to  secretaries  and  directors  of 
building  societies.  It  is  a  oaiefnUf  ananged  and  oarefollj  written  book."^ 
LawTbmu, 

CANALS.— Webster's  Law  Relating  to  Canals.— By  Bobbkf  G. 
Wbbstbb,  Esq.,  Bairister-at-Law.    Demy  8yo.    1886.  1/.  U. 

CARDINAL  RULES.— iS^'^LegalLiterpretation." 

CARRIERS.— Carver's  Treatise  on  the  Law  relating  to  the  Car- 
riage of  Qoods  by  Sea.— Second  Edition.  By  Thoicas  Gilbbbx 
Cabtsb,  Esq.,  BanJster-at-Ijaw.    Royal  8yo.   1891.  1/.  I2t 

**  A  reooonised  authority.''— £b«alor«'  Journal. 
**  A  CBzanl  and  accurate  treatise."— /Low  Quarterljf  Raritio. 

Macnamara's  Digest  of  the  Law  of  Carriers  of  Qoods  and  Pas- 
sengers by  Land  and  Internal  Navigation. — By  Waiseb  Hbhbt 
Maonaiuju,  Esq.,  Barrister-at-Law,  Registrar  to  the  Railway 
Conmussion.    Royal  8yo.     1888.  1/.  8«. 

**  A  complete  epUoau  of  the  law  relating  to  oaniers  of  erery  dass."— JKoaiociir 

CHAMBER  PRACTICE.— Archibald's  Practice  at  Judges*  Cham- 
bars  and  in  the  District  Registries  t  with  Forms  of  Smnmonses 
and  Orders.  Second  Edition.  By  W.  r.  A.  Aboeibaxj),  Esq.,  Bar- 
rister-at-Ijaw,  and  P.  E.  Yisabd,  of  the  Summons  and  Order  De- 
partment.   Royal  12mo.    1886.  I6s, 

%*  AU  itandwd  Law  Workt  are  k$pt  in  Stock,  in  law  caff  and  other  bindin^c^ 
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CHANCERY,  mid  FS*  *' Equity." 

Daniell's  Chancery  Practice.— The Fnotioe  of  tlie  Ghfmoerjr  DiTuion 
of  the  High  Gonrt  of  Jiutioe  and  on  appeal  therefrom.  Sixth  Edit. 
BjJj,  Fbld,  E.  G.  T)nw,  andT.  Bzbtov,  aesiated  bj  W.  H.  Up^ior, 
Eeqn.,Bariiaten-at-Law.  2  voU.  in  3  parts.    8to.   1882-84.   61.  6s. 

DanleH'a  Forma  and  Precedents  of  Proceedings  In  the  Chancery 
Division  of  the  High  Court  of  Justice  and  on  Appeal  there- 
from.  Fourth  Edition.  By  GKAxua  Busrar,  BJL  Oxon.,  a 
KMter  of  the  Supreme  Court.    Boyal  8to.  1886.  2/.  lOf. 

Mews*  Digest— Fuif  "Digeete/*  p.  11. 
CHARTER  PARTI  ES.-Carver.—FS*"0arrier8." 

Leggetf  a  Treatise  on  the  Law  of  Charter  Parties.— By  Euosva 
£nonT,  Solicitor  and  Notary  PaUic.    Demy  8yo.     1894.  26f. 

CHILDREN.— Hall's  Uw  Relating  to  Children.    By  W.  Olasxm 
Hif.^  Esq.,  Barrieter-at-Law.    Demy  8to.  1894.  4t. 

CHURCH   LAW.— Whitehead'a  Church   Uw.— Being  a  Conciee 

Dictionary  of  Statates,  Caaone,  Begulatione,  and  Decoded  Gaaea 

affecting  the  detgr  and  Laity.    S^nd  Edition.    By  Bkkjaxix 

WmramtAD,  Eeq,,  Barrigter-at-Law.    Demy8TO.    1899.      10a.  (kf. 

**  A  pocfeet  mina  of  leuniag  on  all  CopiM  acolealitiitiol  ■"— Dgfly  r«2t^rapA. 


The  Statates  relating  to  Ohnroh  and  Clergy  (reprinted  from 
« cutty's  SUtatee"),  with  Ptefaoe  and  Index.  Br  Bemjjjhm 
Whubbbad,  Esq.,  BarriBter-at-Law.     Boyal  8vo.    1894.  6s. 


CIVIL  ENGINEERS.- Macassey  and  Strahan's  Uw  relating  to 
Civil  Engineera,  Architects  and  Contractors.— With  a  Chapter 
on  Arbitrations.  Second  Edition.  By  L.  LxYnroeiov  MAOAawT  and 
J.  A.  Stbahav,  Eaqn.,  Banisters-at-Iiaw.  Demy  8yo.  1897.  12«.  64. 

**  OontaixiB  a  itatemeiit  of  law  and  uaage  which  is  at  o&oe  full  and  reUaUe.**-^ 
Solieikn^  Jommat,  July  10, 1807. 

COLLISIONS.— Maraden's  Treatise  on  the  Law  of  Collisions  at 
Sea.— Fourth  Edition*  By  BaaorAU)  G.  MABSDsir,  Esq.,  Banister- 
at-Law.    Demy8yo.    1897.  R  8#. 

<•  ICr.  Manden'ii  book  itaadi  without  a  Tiyni:'—Law  QuarteHg  BevUw. 

**Mmj  be  relied  upon  aa  a  tnutworthr  authodty.*'— £%<pjnii^  OoMem, 

COMMON  LAW.— Chitty>  Archbold's  Practice.  Fonrteenth 
Edition.  By  Tsoxaa  Wxllbb  Okittt,  asaiated  by  J.  St.  L.  Laaua, 
Esqn.,  Barnsters-at-Law.  2  toIs.  Demy  8to.  1886.  (Published 
at  3/.  18«.  6d.)  Bedooed  to  tut,  Z0$. 

Chittys  Forms.— Fi*  "  Forma." 

Elliott's  Outlines  of  Common  Law.— Specially  prepared  for  Stu- 
dents. By  MABTXir  Eluott,  Esq.,  Bamster-at-Law.  Demy  8yo. 
1898.  10«.  6d. 

'*  WOl  proTa  of  the  greatest  »nM»nm  to  stodente.*'— Xaw  Time*. 

Mews*  Digest.— Fni^  *<Dlgeets,"  p.  11. 

Pollock   and   Wright's  Possession    in   the  Common    Law.— 

PartaLandn.byffirF. Pollock, Bart., Barrister-at-Law  Partlll. 

by  B.  S.  WaiOHT,  Esq.,  Barrister-at-Lav.    8yo.    1888.         8«.  6d. 
Shirley.— Fni^  '<  Leading  Cases.'* 
Smith's  Manual  of  Common  Law.— For  Practitioners  and  Students. 

Comniaing  the  Fundamental  Prindples,  with  useful  Praotioal  Rules 

and  Dedaions.   By  Joszah  W.  Sktcb,  B.O.L.,  Q.O.    Eleyenth  Edit. 

By  G.  Sfubzjvo,  Esq.,  Barrister-at-Law.    Demy  8vo.    1898.      lbs. 
"The  azreageineot  is  dear  and  methodicel,  and  will  increue  the  nsefohiaM 

of  the  work,  not  onlf  for  elementary  study,  bat  aa  a  handy  book  of  refereooe."— 

Law  QuarUH^  Swiew, 

%^  All  standard  Law  Worhs  airs  kspt  in  Sfsck,  in  law  caff  and  sthsr  hMingt, 
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COMPANY  LAW.— Hamilton's  Manual  of  Company  Uw.  By 
WnxiAX  Fbsdrbiok  HAxmrov,  LL.D.  (Lond.),  assuted  bj  K.  GK 
HaioiALFB,H.A.,E8qn.,Bam8ter8-at-Law.  DemySyo.  1891.  I2t.6d. 
Palmer's  Company  Law. — A  Practical  Handbook  for  Ijawyera  and 
Business  Men.  Based  on  Lectures  deliyered  in  the  Lrner  Temple 
Hall  at  the  Reqnest  of  the  Goonoil  of  Legal  Education.  With  an 
Appendix  containing  the  Companies  Acts,  1862  to  1898,  and  Roles. 
Second  Edit.  By  Fbancis  Beattfobt  Palhbb,  Esq . ,  Bamster-at-Law, 
Author  of  *'  Company  Precedents,"  &c.    Soyal  870.  1898.     12^.  6<;. 

**  The  work  ii  a  maryel— for  elmmefli,  f nlnefli,  and  aocuxBcy,  nothing  ootdd 
bebetter."~Z«w-Ni)l«. 

**  Of  especial  lue  to  atadents  and  biuineflB  men  who  need  a  dear  exposition  by 
a  maater  hand.*'— Lair  Journal, 

**  The  subject  is  dealt  with  in  a  clear  and  oomprdiendTe  maimer,  and  in  muh 
a  way  aa  to  be  intelligible  not  only  to  lawyers  but  to  others  to  whom  a  knowledge 
of  Oompany  Law  may  be  essentiflii."— 7^w  StndmUf  Journal. 

**  All  the  principal  topics  of  ccompaoy  sre  dealt  with  in  a  substantisl  manner, 
the  arrangement  and  typography  are  excellent,  and  the  whole  of  the  Btatate 
Law— an  mdispeosable  adjunct— is  collected  in  an  appendix.  Perhaps  what 
praotising  lawyers  a&d  basiness  men  will  value  most  is  the  preeions 

quality  of  practicality."— La»  Quarter^  Sevimo, 

*'  Popular  in  fttjle,  also  accurate,  with  sufficient  references  to  authoritiea  to 
make  the  book  useful  to  the  practitioner."— 3^  Tme$, 

Palmer's  Private  Companies  and  Syndicates,  their  Formation  and 
Advantages ;  being  a  Concise  Popular  Statement  of  the  Mode  of  Con- 
verting a  Business  into  a  Private  Company,  and  of  establishing  and 
working  Private  Companies  and  Syndicates  for  Miscellaneous  Pur- 
poses. Fifteenth  Edition.  By  F.  B.  Pazjcbb,  Esq.,  Bairister-at- 
Law.     12mo.     1899.  JTei,  U, 

Palmer's  Shareholders,  Directors,  and  Voluntary  Liquidators' 
Legal  Companion. — ^A  Manual  of  Every-day  Law  and  Practice  for 
Promoters,  Snaieholders,  Directors,  Secretaries,  Creditors,  Solicitom, 
and  Voluntary  Liquidators  of  Companies  under  the  Compianies  Acts, 
1862  to  1 890,  with  Appendix  of  us^ol  Forms.  Eighteenth  edit.  By 
F.B.PixMEB,Esq.,Banister-at-Law.    12mo.    1899.       N$t,29.ti. 

See  alto  *<  Conveyancing"  and  "  Winding-up." 

COMPENSATION.— Cripps'  Treatise  on  the  Principles  of  the 
Law  of  Compensation.  Third  Edition.  By  C.  A.  Cbippb,  Esq., 
Q.C.    I>emy8vo.     1892.  20t, 

**  An  aooorate  expodtton  of  the  law."— Low  Journal, 

COMPOSITION  DEEDS.— Uwrance.—F«fo  "Bankruptcy." 

CONDITIONS  OF  SALE.— Webster.— rid^  "Vendors  and  Par- 
chasers." 

CONFLICT  OF  LAWS.— Campbeirs  Ruling  Cases.  YoL  Y.-^VuU 
"Digests." 

Dicey's  Digest  of  the  Law  of  England  with  reference  to  the 
Conflict  of  Laws.— ByA.y.DzoET,Eeq.,  Q.C.,  B.O.L.  With  Notes 
of  American  Cases,  by  Professor  Moobs.    Bioyal  8vo.  1896.   1/.  lOt. 

"One  of  the  moit  vUnable  booke  on  Engliih  law  which  has  aiipeaied  for 
some  time.  Thorough  and  minute  in  the  treatment  of  the  Bubiect,  oautiona  and 
Judidal  in  spizit,  thu  work  is  obYiouoly  the  reenlt  of  protracted  labour.**-^  n« 

CONSTITUTION.— Anson's  Law  and  Custom  of  the  Constitution. 
By  Sir  WzLixiJC  B.  Amov,  Bart.,  Barrister-at-Law.    Demy  8vo. 
FtotL    Parliament.  Third  Edition.    1897.  12b.  M, 

P&rtn.    The  Crown.    Second  Edition.    1896.  14#. 

CONTRACT  OF  SALE.— Blackburn.— Fufo  "Sales." 
Movie's  Contract  of  Sale  in  the  Civil  Law.— By  J.  B.  Movui, 
Esq.,  Baxrister-at-Law.    8vo.    1892.  10$.  ed. 

\*  AU  tUmdard  law  JTorki  are  kepi  in  Stock,  in  taw  calf  and  other  hindinge. 
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COSTS—Mfl'iltMAf. 

Summerhays  and  Toogood's  Precedents  of  Bills  of  Costs 
Serenih  Edition.  Bj  Thobhtov  Tooooqd,  Thoicas  Ghabub  Toooood, 
and  G.  Gzlbsbt  Babbsb,  Solioiton.    Bojal  8to.    1896.  1/.  10«. 

Webster's  Parliamentary  Costs.— Friyate  Bills,  Eleotion  Petitioiis, 
Appeals,  House  of  Lords.  Fourth  Edition.  By  G.  GATivAcm,  Esq., 
Barrister-at-Law.    PostSyo.     1881.  20f. 

COUNTY  COURT  APPEALS.— Cham ler's  Uw  and  Practice  re- 
tating  to  County  Court  Appeals;  Mandamus,  FrohiUtion,  and 
Certiorari.    Bj  Bahzkl  Chaiizbb,  Esq.    Demy  8yo.     1896.         10s. 

COUNTY  COURTS.  — The  Annual  County  Court  PracticOi 
1900.- By  His  Honour  Judge  Sxtlt,  Q.G.    2  toIb.    8vo.      1/.  6f. 

COVENANTS.— Hamilton's  Concise  Treatise  on  the  Law  of 
Covenants.— By  O.  Biuywiv  Hiimaoir,  Esq.,  Baixister-at-Law. 
Demy  8yo.    1888.  7f.  6if. 

CRIMINAL  LAW.— Archboid's  Pleading  and  Evidence  In  Criminal 

Cases,— With  the  Statutes,  Precedents  of  Indiotments,  ftc.  Twenty- 

seoond  Edition.    By  WniiAic  F.  CaAxxs  and  Out  8tefhxv80v, 

Esqrs.,  Barristers-at-Law.    Demy  870.     1900.  1/.  11«.  6d. 

Chitty's  Collection  of  Statutes  relating  to  Criminal  Law.— ^be- 

printed  from  *  *  GfaitU'*s  Statutes.")   With  an  Introduction  and  Index. 

By  W.  F.  Gbazeb,  Slsq.,  Barrister-at-Law.  Boyal8TO.    1894.     10«. 

Disney  and  QundrVs  Criminal  Law.— A  Sketch  of  its  Principles 

and  IVactice.    By  HsaaT  W.  Dttznr  and  Habold  Gukbbt,  Esqrs., 

Barristers-at-Law.    Dem\  8yo.     1895.  7«.  6d, 

•«Wetliinkwelut?ehet«  just  what  students  want.    His  woik  is  baaed  npoa  a 

pccfeet  knowledge  of  the  itatate  lawt  ■nd  is  emniiOsd  fram  the  best  aaa  moel 

recent  anthoritiee."— Zow  Timet,  

Kershaw's  Brief  Aids  to  Criminal  Law.— With  Kotet  on  the  Ph>« 
oedure  and  Eridence.  By  Hxliov  Ejbbshaw,  Esq.,  Bairister-at- 
Law.    Boyal  12mo.     1897.  8«. 

Mews.— Fui0*<  Digest." 

Roscoe*s  Digest  of  the  Law  of  Evidence  In  Criminal  Cases.— 

Twelfth  Edition.     By  A.  P.  Pbbcxval  Kbbp,  Esq.,  Barrister-at« 

Law.    Demy8yo.  1898.  1/.  lit.  6if. 

**To  the  erimiiud  Uwrer  it  is  bie  guide,  pbHoeophcr  and  friend.   Wtaal 

Boeooe  eaye  most  Judges  will  eooept  without  qneetioa.**— Low  Tbmu, 

0"  Beferenees  to  the  provisioat  of  the  Criminal  Xvidanea  Aot,  1888, 
hays  been  inserted  throughout  tha  volamt,  and  the  Ast  itsslf 
printed  in  the  Appendix  of  Statutes. 

Russell's  Treatise  on  Crimes  and  Misdemeanors.— Sixth  Edit. 
By  HoxACB  Smith,  Esq.,  Metropolitan  Police  ICagistrate^  and  A.  P. 
PxBOBVix  ExBP,  Esq.     8  vols.    Koy.  8vo.    1896.  6/.  16«.  lid. 

**No  libruy  ma  be  said  to  be  oomplete  without  the  new  edition  of  ITuwell  ca 
Orimee."— £ai0  Timut, 

**  IndiepeneaUe  in  every  Court  of  criminal  Justlos  hers  sad  in  oar  Ootorisi.'* 

Shirle/a  Sketch  of  the  Criminal  Law.— fieoond  Edition.  IKr  CEioaa 
SxsFBBr  HuHTXB,  Esq.,  Bairister-at-Law.  Demy8yo.   1889.   7s.  641 

Warburton.— Fuif  «  Leading  GaMS.**  Thr\ng,^rid$  <«Kairy." 
DEATH  DUTIES.— Freeth's  Acts  relating  to  the  New  Death  Duty, 
with  an  Introduction,  A  Digest,  Copious  Notes,  and  an  Appendix 
containing  the  Estate  Duty  Forms,  and  the  Rules.  Seoond  Edition. 
By  Eyxltk  Fbxbte,  Esq.,  JDeputy-Controller  of  Legacy  and  Succes- 
sion Duties.  Demy  8to.  1897.  12t.  6if. 
'*  Tbeof&dal  poeition  of  the  Author  renders  hie  opinion  on  qoartioBS  of  proea- 
dine  of  great  ▼alue,  and  we  think  that  this  book  will  be  found  very  useral  to 
soUdton  who  have  to  prepare  aoooonti  for  dutjr."— Solteiton'  JournaL 

Harman*a  Finance  Act,  1 894,  so  far  aa  it  relates  to  the  Death  Duties. 

With  an  Introduction  and  Notes,  and  an  Appendix  of  Fonns.    By 

J.  E.  Habicav,  Esq.,  Baniater-at-Law.    Bojal  12mo.    1894.       fis. 

V  AU$UmdardLtw  JForh an hipt  in  Stock,  in  UwctUfwdethirHnimfB. 
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DEBENTURES  AND  DEBENTURE  STOCK.— Palmer.— Ftd^ 
"  Conveyancing.*' 

DECISIONS  OF  SIR  GEORQE  J  ESS  EL— Peter's  Analysis  and 
Digest  of  the  Decisions  of  Sir  Qeorge  Jessel ;  with  Notee,  &o. 
By  Apslbt  Pstbb  Pbtsb,  Solicitor.    Demy  8to.    1883.  16«. 

DIARY.— Lawyers'  Companion  (The)  and  Diary,  and  London  and 
Provincial  Law  Directory  for  1900.— For  the  nse  of  the  Legal 
Axrfesaion,  Public  Compaiiies,  Josticea,  Merohantfl,  Estate  Agents, 
Anotioneers,  &c.,  &o.  Edited  by  Edwin  Latican,  Esq.,  Barrister-at- 
Law ;  and  contains  Tables  of  Closts  in  the  High  Conrt  of  Judicature 
and  Ck>unty  Court,  &o. ;  Monthly  Diary  of  County,  Local  Goyemment, 
and  Parish  Business ;  Oaths  in  Supreme  Court ;  Summary  of  Sta- 
tutes of  1899 ;  Alphabetical  Index  to  the  Practical  Statutes  since 
1820;  Schedule  of  Stamp  Duties;  Legal  Time,  Interest,  Discount, 
Income,  Wages  and  other  Tables ;  the  New  Death  Duties ;  and  a 
variety  of  matters  of  practical  utility :  together  with  a  complete  List 
of  the  English  Bar,  and  London  and  Country  Solicitors,  wiui  date  of 
admission  and  appointments.  Pdblishzd  Ajutuailt.  Fifty-fourth 
Issue.    1900. 

Issued  in  the  following  forms,  octavo  size,  strongly  bound  in  doth : — 

1.  Two  dskys  on  a  page,  plain        ...*...  bt.Od, 

2.  The  above,  ditxblba.ved  with  plain  paper  or  blotting  paper      .  7  0 

3.  Two  days  on  a  page,  ruled,  wi&  or  wiUiout  money  columns       .  6  6 

4.  The  above,  with  money  columns,  iiiteblbavsd  with  plain  paper 

or  blotting  paper 8  0 

6.  Whole  page  for  each  day,  plain 7  6 

6.  The  above,  ditebulivxd  with  plain  paper  or  blotting  paper      .  9  6 

7.  Wbole  page  for  each  day,  ruled,  with  or  without  money  columns  8  6 

8.  The  above,  tstbslkaykd  with  plain  paper  or  blotting  paper       10  6 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money  columns  .  3  6 

10.  The  above,  intbblbavbd  with  blotting  paper  .        .        .        .46 

The  Diary  eontaim  memoranda  of  LegtU  Butinete  throughout  the  Tear,  icith 
an  Index  for  ready  reference, 

0"  The  Diary  can  be  obtained  interleaved  with  blotting 

paper. 

'*  Tlie  «moimt  of  inf  onnation  packed  within  the  ooven  of  this  weU-tnown 
book  of  refereDce  ia  ahnoot  increaible.  In  addition  to  the  Diary,  it  contains 
nearly  800  pag«B  of  doeely  printed  matter,  none  of  which  conld  be  omitted  without, 
perhape,  detracting  from  the  oeefulnen  of  the  book.  The  pabliahere  seem  to 
nave  made  it  their  aim  to  indnde  in  the  Companion  every  item  of  information 
whidi  the  moat  ezaetinff  lawyer  oould  reasonably  expect  to  find  in  its  pa^ea, 
and  it  mav  safely  be  saia  that  no  prmetlflinff  solicitor,  who  has  ezpeiieooed  tha 


luzniT  of  having  it  at  his  elbow,  will  ever  oe  likdy  to  try  to  do  withont  it."— 
LaiwJowmal, 

DICTIONARY.— The  Pocket  Law  Lexicon.— Explaini^  Teohnical 
Words,  Phrases  and  Maxims  of  the  English,  Sootcn  and  Konian  Law, 
to  whioh  is  added  a  complete  List  of  Law  Reports,  with  their  Abbre- 
viations. Third  Edit.  By  HmaT  G.  Rawbon  and  Jaxbs  F.  Rxxnaitt, 
Esqrs.,  Barristers-at-Law.    Foap.  8vo.     1893.  U.  td. 

**  A  wonderful  little  legal  Dictionary."— /lufeniuiiif'f  Law  Studatt^  Journal, 
Wharton's  Law  Lexicon.— Forming  an  Epitome  of  the  Law  of  Eng- 
land, and  containing  full  Explanations  of  the  Teohnical  Terms  and 
Phrases  thereof,  both  Ancient  and  Modem;  including  the  various 
Legal  Terms  used  in  Commercial  Business.  Together  with  a  Trans- 
lation of  the  Latin  Law  Maxims  and  selected  Titles  from  the  Civil, 
Scotch  and  Indian  Law.  Ninth  Edition.  By  J.  M.  Lelt,  Esq., 
Barrister-at-Law.    Super-royal  Svo.    1892.  W.  18«. 

**  On  ahnoet  erery  point  both  student  and  practitioner  can  gather  inf  onnatiaa 
from  this  invaluable  book,  which  ought  to  be  in  ererr  lawyer's  MflSloe."— Lmo  liote$, 

**  One  of  the  first  books  which  erery  articled  clerk  and  bar  student  should  pio- 
eore."— Low  BtudenU*  Journal, 

%*  AU  etandard  Law  Worhe  are  kept  in  Stocky  in  law  calf  and  other  hindinga. 
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10  STEVENS  AND  SONS,  LIMITED, 

DIQESTS.— Campbeirs  Ruling  Cases.— Arranged,  Annotated,  and 
Edited  by  Robbbt  Gaxpbxll,  of  Lincoln's  Inn,  Esq.,  Barrister- at- 
Law,  Advocate  of  the  Scotch  Bar,  assuited  by  other  Members  of  the 
Bar.  With  American  Notes  by  Ibviko  Beowwb,  formerly  Editor  of 
the  American  Heporta,  and  the  Hon.  Lbonabd  A.  Jonks.  RojbI  Syo. 
1894-1899.  EalfveUum^  gilt  top,  net,  each  25«. 

ThefoUaunng  VoUmet  hate  hem  publUhed  : 


I.— Miaiidonment— Aotlon. 

ll.»Aotioii  -Amendment 
HI.— Anolent  U|tht~  Banker. 

IV.-  Bankniptoy-BIII  of  UuHng. 

v.— Bill  of  Sale-Conflict  of  Uwt. 
VI.— Contraot 
VII.— Conversion— Counsel. 
Vlll.-Criminal  Uw-Deed. 


X.— Easement—  Estate. 
XI.— Estoppel  -  Exeoution. 
XII.— Exeoutor^lndemnlty. 
XIII.— Infant  -  Insuranoe. 
XIV.— Insuranoe  -  Interpretatkm. 
XV.— Judge— Landlord  and  Tenant 
XVI.— Uroeny-Mandate. 
XVII. -Manorial  Right -Mistake. 
XVIII.— Mortgage  -Negllgenoe. 


UL-Oefamation  —  Dramatio  and         XIX.-Meg«genoe-Partnershlp. 
MuskMl  Copyright  I     XX.— Patent 

XXI.— Payment-Purohase  for  Value  without  Notloe.      (Kearly  ready.) 
XXII.— Quo  Warranto— River.  (In  the  preu,) 

*^*  The  Volnmea  are  sold  separately. 

An  Addendum,  containing ,  under  the  appropriate  title  and  rule,  Notes  of 
Cotes  published  since  the  issue  of  Volume  /.,  together  with  a  complete  Index 
of  Cases  and  a  general  Index  to  the  first  10  yolumtfs^  thus  bringing  aU  the 
Volumes  up  to  date.   Royal  %vo,    1897.   Haif  vellum,  net,  20s, 
%•  SPECIAL  OFFSB  TO  VSW  SUBSCBIBBBS : 
Vols.  1  to  80,  ABANSomcENT— Pateht,  with  Index  to  Vols.  1  to  10,  net,  £90. 
Flah  of  thb  Wobx. 
All  the  nsefnl  authorities  of  English  Case  Law,  from  the  earliest  period 
to  the  present  time,  on  points  of  general  application,  are  oolleoted  and 
arranged  m  alphabetical  order  of  subieots. 

The  matter  under  each  alphabetical  heading  is  arranged  in  sections,  in 
aa  order  indicated  at  the  commencement  of  the  heading.  The  more  im- 
portant and  Ruling  Cases  are  set  forth  at  length,  subject  only  to  abridg- 
ment where  the  original  report  is  unnecessarily  dimise.  The  effect  of 
the  less  important  or  subordinate  oases  is  stated  briefly  in  the  Notes. 

The  aim  of  the  Work  is  to  furnish  the  practitioner  with  English  Case 
Law  in  such  a  form  that  he  will  readily  mid  the  information  he  requires 
for  ordinary  purposes.  The  Ruling  Case  will  inform  him,  or  refresh  his 
memory,  as  to  the  principles ;  and  the  Notes  will  show  in  detail  how  the 
principles  have  been  applied  or  modified  in  other  oases. 
The  Work  will  be  completed  in  26  Volumes. 

•*  One  of  the  most  ambitioiu,  and  ought  to  be,  when  it  Is  complete,  one  of  the 
most  generally  naef  ul  legal  worka  which  the  present  century  haa  prodoeed."— 
lAterature. 

**  A  petf  ect  atorehonae  of  the  prindplea  eatabUahed  and  illnatnted  by  onr 
case  law  and  that  of  the  United  States."— Law  Time*. 

"  The  general  acheme  appean  to  be  excellent,  and  ita  exeantion  reflects  the 
greateat  cmlit  on  eyenrbodv  concerned.  It  may,  indeed  be  aaid  to  oonatitate, 
for  the  preeent,  the  hign-water  mark  of  the  science  of  book-making."— Ail.  Sev. 
"ACrdopeBdut  of  la^  ....  moat  ably  executed,  learned,  accurate,  dear, 
eondae ;  out  perbapa  ita  chief  merit  is  that  it  imprewei  on  ua  what  the  practiaing 
English  lawyer  is  too  apt  to  forget- that  fingliah  law  really  ia  a  body  of  ptin- 
otpumV—Thr.  Britinh  Review, 

**  The  Series  haa  been  maintained  at  a  high  lerd  of  excellenoe.**—7%0  TImss, 
Septemb<>r  20th,  1899. 

Dale  and  Lehmann*8  Digest  of  Cases,  Overruled,  Not  Followed. 
Disapproved,  Approved,  Distinguished,  Conrimented  on  and 
specially  considered  in  the  English  Courts.  By  Crab.  Wx. 
HiTCALFB  Dalb,  and  Rxtdolf  Chaxbebb  LsHXAmr,  assisted  by  Csab. 
H.  L.  Nbzbb,  and  Hbbbsbt  H.  Child,  Esqrs.,  Bairisters-at-Law. 
Boyal  Syo.     1887.     (Published  at  21.  lOs.)  Hedueed  to  net,  26«. 

%*  AU  etandard  Zaw  Works  are  kept  in  Stock,  in  law  calf  and  other  binding$. 
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DIQESIS— continued. 

Marsden.^Vide  " Shippingr." 

Mews'  Digest  of  Cases  relating  to  Criminal  Law  down  to  the 
end  of  1897.— By  Johzt  Mews,  Esq.,  Barrister-at-Law.  Bojal 
8to.     1898.  26«. 

XXWr  BieSST  of  SVGLISH  case  law.— Contaimngtlie  Heported 
Decisions  of  the  Superior  Conrts,  and  a  Seleotion  from  those  of  the 
Irish  Courts,  to  the  end  of  t897.  Under  the  general  Editorship  of 
Jomr  Mews,  assisted  by  W.  F.  Babby,  E.  E.  H.  Biboh,  A.  H. 
BiTTLBSTOw,  B.  A.  Cohen,  W.  I.  Cooz,  E.  W.  Hawsell,  J.  S. 
Hendebsok,  a.  Lawbenob,  J.  M.  Lblt,  R.  C.  Maokbnzib, 
E.  Mansoit,  R.  C  Mabsden,  H.  J.  Newbolt,  A.  E.  Rakdall, 
J.  RiTCHiB,  J.  Smith,  J.  F.  Walet,  T.  H.  Walkbe,  and  W.  A.  O. 
Woods,  Esqra.,  Barristers-at-Law.  In  Id  vols.  Royal  Svo.  £20 
{Bound  in  halfealfy  gilt  top,  £3  net  extra,) 

"ATastimdeitakiiig.  .  .  .  We  have  tested  sereral  parts  of  the  ^rark,  with  the 
result  of  conflnning  our  impression  as  to  the  accuiacy  of  a  work  which  is  indi*- 
pensable  to  lawyers."— rA«  Timet, 

\*  Lists  of  Cases  followed,  ovemiled,  questioned,  &c.,  haye  been 
omitted  from  this  Diobst,  but  the  Publishers  haye  in  preparation  a  New 
Edition  of  Dale  and  Lehicann's  **0ybbbt7Lsd  Cases*'  brought  down 
to  the  end  of  1899,  by  W.  A.  G-.  Woods  and  J.  Ritohib,  Esqrs., 
Baxristers-at-Law. 

The  Annual  Digest  for  1898  and  1899.  By  John  Mbwb,  Esq., 
Barrister*at-Law.    Royal  8yo.    1899—1900.  each  16f. 

%*  This  Digest  is  also  issued  quarterly,  eaoh  part  being  cumulatiye. 
Price  to  Subscribers,  for  the  four  parts  payable  in  advaneef  net  17f. 

Law  (Journal  Quinquennial  Digest,  1890-95.— An  Analytical 
Digest  of  Closes  Published  in  the  Law  Journal  Reports,  and  the  Law 
Reports,  from  Hichaehnas  Sittings,  1890,  to  Trinity  Sittings,  1896. 
By  GsoBQB  A.  Stbebten,  Esq.,  Barrister-at-Law.    1896.       1/.  10«. 

\*  To  Subscribers  to  the  Law  Journal  Reports,  net  6t,,  postage  6d. 
"  Extremely  well  done,  with  abmidanoe  of  headings  and  cross  referauses  .  .  . 
oonld  not  be  done  better."— Law  Tmea. 

Talbot  and  Fort's  Index  of  Cases  Judicially  noticed  (18^5— 
1890) ;  being  a  List  of  all  Cases  cited  in  Judgments  reported  from 
Michaelmas  l^rm,  1866  to  the  end  of  1890,  with  the  Plaoes  where 
they  are  so  cited. — ^By  Gbobob  John  Talbot  and  Hugh  Fobi,  Esqrs., 
Bazristers-at-Law.    Royal  8yo.     1891.  26$. 

*'  This  is  an  inyaluable  tool  for  the  worker  among  oaaeB,**—8oliciton^  Journal, 

DISCOVERY.— Sichel  and  Chance's  Discovery.— The  Law  relating 
to  Interrogatories,  Production,  Inspection  of  Documents,  and  Dis- 
coyery,  as  well  in  the  Superior  as  in  the  Inferior  Courts,  together  with 
an  Appendix  of  the  Acts,  Forms  and  Orders.  By  Walteb  S.  Sigebl. 
and  Wn2iAxCBA2rGB,Eeqr8.,Bairi8ters*at-Law.  Demy  8yo.  1888. 12t. 

DISTRESS.— Oldham  and  Foster  on  the  Law  of  Distress.— A 
Treatise  on  the  Law  of  Distress,  with  an  Appendix  of  Forms,  Table 
of  Statutes,  &c.  Second  Edition.  By  Abthub  Oldhax  and  A.  La 
TbobeFobzbb,  Esqrs.,  Barristers-at-Law.  DemySyo.   1889.        18«. 

DISTRICT  COUNCILS.— Chambers'  Digest  of  the  Uw  relating 
to  District  Councils,  so  far  as  regards  the  Constitution,  Powcts 
and  Duties  of  such  Councils  (including  Municipal  Corporations^  in 
the  matter  of  Public  Health  and  Local  Ooyemment.  Nmth  Edition. 
—By  Qbobob  F.  Cbaxbsbs,  Esq.,  Barrister-at-Law.  Royal  8yo. 
1896.  10». 

%•  AU  ttandard  Law  Worki  are  kept  in  Stock,  in  law  calf  and  other  Hndinge. 
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DIVORCE.— Browne  and  Powles'  Law  and  Practice  In  Divorce 
and  Matrimonial  Causes.  Sixth  Editum*  B7L.D.FowLBB,£sq., 
Barrister-at-Law.    Demy  8to.     1S97.  25j. 

**11ie  pnetitkmc^s  itMidard  work  on  diTorae  pnettee."— X«w  Qwar.  Itm. 
Kelly's  French  Law.— FW»  «*Marriage." 

DOQS.— Lupton*s  Law  relating  to  Dogs.— Bj  Fbbdsbzok  Lunoir, 
Solicitor.    Royal  I2mo.    1888.  6$. 

DOMESDAY  BOOK  AND  BEYOND.— Three  Essays  in  the  Early 
History  of  England.    By  ProfeBSor  Maitlahd.    1897.    8yo.    16«. 

EASEMENTS.— Campbell's  RulingCases.  Vol. X.—riii««< Digests." 

Qoddard*s  Treatise  on  the  Law  of  Easements.— Br  Jomr  Lbt- 
BOUBV  GoDSABD,  Esq.,  Bazxkter-at-Law.  Fifth  Edition.  Demy 
8to.    1896.  1/.  6#. 

'*  Hm  taken  iti  place  m  a  ttendud  tmtiM  by  Tirtne  of  that  beat  evidence 
of  merit,  the  faTOor  of  thoee  for  whom  it  waa  written."-V.  o/BriH$k  ArekiteeU. 

**  Nowhere  haa  the  enSjeot  been  treated  eo  exhaoativelT,  and,  we  mar  add, 
80  adentiflcally.  aa  by  Mr.  Ooddard.  We  rooommend  it  to  themoet  oarefiu itndy 
of  the  law  atodent,  aa  well  aa  to  the  library  of  the  praetittoncr."— Low  Timea, 

Innes'  Digest  of  the  Law  of  Easements.  Sixth  Edition.  By 
L.  0.  Iinnn,  lately  one  of  the  Jadges  of  Her  Majesty's  High  Court 
of  Judioatnre,  Madras.    Boyal  12mo.    1900.  7«.  64. 

"  Oonatmcted  with  oonaiderable  care  and  palna."— X«v  Journal. 

*' We  ha?e  only  the  x>leaaing  daty  remaining  of  reoommending  the  book  to  thoaa 
in  iearoh  of  a  oondae  Izeatise  on  the  law  of  Eaaementi.'*— Low  Ifotet, 

ECCLESIASTICAL  LAW.-PhUlimore's  Ecclesiastical  Uwof  the 
Church  of  England.  By  the  late  Sir  Robxbt  Phujcjhobb,  Bart., 
D.O.L.  Second  Edition,  by  his  son  Sir  Wajjool  GaoBOB  Fbahx 
Fbhijicoeb,  Bart.,  D.C.L.,  assisted  by  0.  F.  Jbiocbxt,  B.C.L., 
LL.M.,  Bairister-at-Law.    2  yols.    Royal  8yo.     1895.  8/.  St. 

**  The  famous  treatiae  of  Bir  Robert  Fhillimore  will  oontinne  to  hold  a  foremost 
plaoe  in  our  legal  literatore."— £aw  Tiwta. 

**  Hie  taak  of  re-editing  Fhillimore's  *  Eoeleaiaetical  Law '  wae  not  an  eaay  one. 
Sir  Walter  Fhillimore  haa  executed  it  with  brilliant  eoooeM.  He  haa  brought  to 
the  work  all  hie  father's  subdued  enthusiaam  for  the  Ghuroh,  he  haa  omitted 
nothing  that  lent  ralne  to  the  original  treatise,  he  haa  expunffed  from  it  what 
eould  be  snored,  and  haa  added  to  it  ererything  that  the  eccfariaatiiMl  lawyer 
ean  possibly  need  to  know."— Xow  Journal, 

Whitehead's  Church  Law. — Being  a  Ck>nci8e  Dictionary  of  Statutes, 

Canons,  Beg^lations,  and  Decided  Cases  affecting  the  Clergy  and 

Laity.  Second  Edition.    By  Behjaxim  Whitbhsad,  Esq.,  Bamster- 

at-Law.    Demy  8vo.     1899.  IOj.  6tf. 

**  A  perfect  mine  of  learning  on  all  topics  eeoleaiaatioal."— Jotfy  TtUgraph, 

*This  book  stands  for  the  moment  at  the  head  of  the  many  worka  on 

■    •      •    \ljMi."-rheJt€cord. 


"  Mr.  Whitehead  has  amsmed  a  great  deal  of  information  which  it  would  be 
very  diiflcult  to  find  in  anj  other  book,  and  he  haa  prewonted  it  in  a  dear  and 
oonciae  fonn.  It  is  a  book  which  will  be  useful  to  lawyers  and  laymen."— /«ai» 
Timet, 

ELECTIONS.— Day's  Election  Cases  in  1892  and  1893.— Being  a 
Collection  of  the  Points  of  Law  and  Praotioe,  together  with  Reports 
of  the  Judgments.  By  S.  H.  Day,  Esq.,  Barrister-at-Law,  Editor 
of  <' Rogers  on  Elections."    Royal  12mo.     1894.  7«.6<f. 

Hedderwick's  Parliamentary  Election  Manual  t  A  Praotioal 
Handbook  on  the  Law  and  Conduct  of  Parliamentary  Elections 
in  Ghreat  Britain  and  Ireland,  designed  for  the  Listmction  and 
Guidance  of  Candidates,  Agents,  Canvassers,  Volunteer  Assistants, 
Ac.  By  T.  C.  H.  Hxddxbwzcix,  Esq.,  Baiiister-at-Law.  Demy 
12mo.    1892.  7t.  dd. 

**  dear  and  well  SRSBged."— X«is  Qumitrlg  Smtm. 
%*  Att  9Umdard  Law  JForks  wn  h$pt  in  Stoeh^  in  law  caff  and  other  bindings. 
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ELECT!  O  N  S-«o»^Mt«Al. 
Rogers'  Law  and  Practice  of  Elections. — 

Vol.  I.  Rbgibtbation,  including'  the  Praotioe  in  BegiBtration 
Appeals;  Parliamentary,  Municipu,  and  Local  Government;  with 
Appendices  of  Statutes,  Orders  m  Council,  and  Forms.  Sixteenth 
Eoition.  By  Hattbiob  Fowkll,  Esq.,  Barrister-at-Law.  Boyal 
12mo.     1897.  1/.  1«. 

**  Tike  pnctationer  iriU  find  within  them  coven  everjrthing  which  he  can  be 
espeoted  to  know,  well  arranged  and  carefnllr  stated."— Z<no  Timet. 

Vol.  II.  Pabuaxentabt  ELEonoira  mxd  Vmrnxxsts ;  with  Appen- 
dices of  Statutes,  Bules  and  Forms.  Serenteenth  Edition.  By 
8.  H.  Day,  Esq.,  Barrister-at-Law.    Boyal  12mo.      1895.       1/.  1«. 

"The  leading  book  on  the  diflloult  snbjeots  of  eleetiona  and  election  peti- 
tions."—i^w  Times, 

**  A  Teiy  Httisfactory  treatise  on  election  law."— A>Iiei«ar«'  Jtmmal. 

Vol.  in.  Municipal  and  otheb  Electionb  and  Pntitions,  with 
Appendices  of  Statutes,  Bules,  and  Forms.  Serenteenth  Edit.  By 
Saxusl  H.  Day,  Esq.,  Barrister-at-Law.  Boyal  12mo.  1894.    1/.  1«. 

2%U  Volume  treatt  of  Eleetiont  to  Municipal  CouneHa  {inehiding  the 
aty  of  London)^  County  CoundUy  Farieh  Cowneih^  Rural  and  Urban 
District  Couneih,  Boards  of  Guardiant  {within  and  without  London)  ^ 
Metropolitan  Vestries,  School  Boards, 

EMPLOYERS'  LIABILITY.— Mozley-Stark.—  F»^  "Arbitration." 
Robinson's  Employers'  Liability  under  the  Workmen's  Com- 
pensation Act,  1897,  and  the  Employers'  Liability  Act,  1880; 
with  the  Rules  under  the  Workmen's  Compensation  Act,  1897. 
By  AsTHUB  BoBiNSON,  Esq.,  Barrister-at-Liaw  Second  Edition. 
Including  IVecedents  of  Schemes  of  Compensation  under  the  Work- 
men's Compensation  Act,  1897,  certified  by  the  Begistrar  of  Friendly 
Societies.  By  the  Author  and  J.  D.  Stuabt  Sqc,  Esq.,  Barrister- 
at-Law,  Assistant  Begistrar  of  Friendly  Societies.  Boyal  12mo. 
1898.  7r.  ed. 

"This  book  oommenoes  with  a  short  bnt  dear  summary  of  the  law  of 
employers*  liability,  in  which  the  changes  made  by  the  new  Act  are  pointed 
oat." — Law  Journal, 

ENGLISH  LAW.— Pollock  and  Maitland's  History  of  English  Law 
before  the  time  of  Edward  I. — By  Sir  Fbbdsbigk  Follogk,  Bart., 
and  Fbed.  W.  Mattland,  Esq.,  Barristers-at-Law.  Second  Edition. 
2  vols.  roy.  8vo.    1898.  40t. 

EQUITY, oarf  FtA  CHANCERY. 
Mews'  Digest.— Ftrftf  "Digests,"  p.  11. 

Seton*s  Forms  of  Judgments  and  Orders  in  the  High  Court  of 
Justice  and  in  the  Court  of  Appeal,  haying  especnal  reference  to 
the  Chanceiy  DiTision,  with  Practical  Notes.  Fifth  Edition.  By 
Cecil  C.  M.  Dalb,  Esq.,  Barrister-at-Law,  and  W.  Clowss,  Esq., 
a  Begistrar  of  the  Supreme  Court.   In  3  vols.    Boyal  8vo.  1891-3.  6/. 

"A  montiment  of  learned  and  laboriona  aocnracy."— Law  Quarterlif  Rariew. 
**8eton  in  ita  new  rniiie  u  well  up  to  the  chancter  which  it  haa  for  so  many 
years  anstained  of  bemg  the  bent  book  of  fonna  of  judgment  .'*—Xai9  Timea. 

Smith's  Manual  of  Equity  Jurisprudence.— -A  Manual  of  Equity 
Jorispmdenoe  for  Practitioners  and  Students,  founded  on  the  Worn 
of  Stoiy  and  other  writers,  oomnrising  t^e  Fundamental  Principles 
and  the  points  of  Equitj  usually  occurring  in  General  Praotioe. 
By  JoflZAB  W.  SxzTB,  Q.C.  Fifteenth  Edition.  By  Stsnbt  E. 
WnijAiEB,  Esq.,  Barrister-at-Law.     12mo.    1900.  12«.  6tf. 

Smith's  Practical  Exposition  of  the  Principles  of  Equity,  illus- 
trated by  the  Leading  Decisions  thereon.  For  the  use  of  Students 
and  Practitioners.  Second  Edition.  By  H.  Abtsub  Smxtb,  M.A., 
LL.B.,  Esq.,  Barrister-at-Law.    Demy  8yo.    1888.  21f. 

\*  All  standard  Law  Works  are  kept  in  Stoeh,  in  law  eaXf  and  other  bindings. 
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INCOME  TAX-eoniinued. 

Robinson's  Law  relating  to    Income  Tax;  with  the  Statatea, 

Forms,  and  Decided  Cases  in  the  Courts  of  England,  Scotland,  and 

Iieland.— By  Asrana  Kobdisov,  Esq.,  Barrister-at-Law.     Boyal 

8yo.     1896.  2U. 

'*  Tlie  vtazidard  work  on  a  oompUcated  and  difBcult  •nbject."— Low  Jottmal, 

INDIA.— II bert's  Government  of  India.— Being  a  Digest  of  the 
Statute  Law  relating  thereto,  with  Historical  Introduction  and 
ninstratiTe  Documents.  By  Sib  Coubtsnat  Ilbsbt,  K.C.S.I. 
Demy  Byo.     1898.  21j. 

INLAND  REVENUE.  —  HIghmore's  Summary  Proceedings 
in  Inland  Revenue  Cases  in  England  and  Wales.— Second 
Edition.  By  N.  J.  HioaacoBE,  Esq.,  Barrister-at-Law,  and  of  the 
Solicitors' Department,  Inland  Bevenue.  Boy.l2mo.  1887.  7t.6d. 
Highmore's  Inland  Revenue  Regulation  Act,  1890,  as  amended 
by  the  Public  Accounts  and  Charges  Act,  1891,  and  the  Finance 
Act,  1896,  with  other  Acts ;  with  Wotes,  Table  of  Cases,  &c.  By 
Nathaitiel  J.  HiaHXOBB,  Esq.,  Barrister-at-Law,  Assistant  Solicitor 
of  Inluid  Revenue.    Demy  8yo.     1896.  7«.  6d. 

INSURANCE. — ArnouldontheLawof  Marine  Insurance.— Seventh 
Edition.  By  Edwabd  Loxtib  sb  Habt  and  Ralph  Iliff  Sdcet, 
Esqrs.,  Barristers-at-Law.    2  vols.     Royal  8vo.       {In  preparation,) 

Campbell's  Ruling  Cases.  Vols.Xm.andXIV.— ri^  ''Digests." 

McArthur  on  the  Contract  of  Marine  Insurance.— Third  Edit.  By 
Chablbb  MoAbthub,  Average  Adjuster.  {In  preparation,) 

Marsden. —  Vide  "Shipping." 

Tyser's  Law  relating  to  Losses  under  a  Policy  of  Marine  Insur- 
ance.—By  Chablbb  Robsbt  Ttbbb,  Esq.,  Barrister-at-Law.  Demy 
8yo.     1894.  IOj.  6d. 

**  A  dear,  ooirect,  full,  and  yet  oonelM  statement  of  the  ]a.w,**^Law  Tmu. 
INTERNATIONAL  LAW.— Baker's  First  Steps  in  International 
Law.    Prepared  for  the  Us^  of  Students.    By  Sir  Shebston  Bazbb, 
Bart.,  Bamster-at-Law.    Demy  8vo.     1899.  I2t, 

Dicey.— rwfo  "  Conflict  of  Laws.'' 

Hall's  international  Law.— Fourth  Edit.  Demy  8vo.  1895.  lL2t.6d. 

Hall's  Treatise  on  the  Foreign  Powers  and  Jurisdiction  of  the 
British  Crown.  By  W.  E.  Hall,  Esq.,  Barrister-at-Law.  Demy 
8vo.     1894.  10<.  6d, 

Holland's  Studies  in  International  Law.— By  Thohab  Ebszinb 
Holland,  D.C.L.,  Barrister-at-Law.    Demy  8vo.     1898.      lOi.  6d, 

Kent's  Commentary  on  I  nternational  Law.— Edited  by  J.  T.  Abdt, 
LL.D.    Second  Edition.    Crown  8vo.     1878.  10t.6d. 

Nelson's  Private  International  Law.— By  Hobaob  KKLSOir,  Esq., 
Barrister-at-Law.     Roy.  8vo.     1889.  2U. 

**  The  notee  are  full  of  matter,  and  avoid  the  yioe  of  dlaooniveaeai,  oaaee  being 
dted  for  practically  erery  propontion."— Z>atc>  Tifosa. 

Rattigans  Private  International   Law.— By  Sir  Wiluax  Hbmbt 
KATTiOAir,  LL.D.,  Barrister-at-Law,  Vice- Chancellor  of  the  Uni- 
versity of  the  Punjab.     Domy  8vo.     1895.  lOt.  6d. 
*'  Writt«^  with  admirable  cleameoa"— Z/<iw  Journal, 

Walker's  Manual  of  Public  International  Law.— By T.  A.  Walzeb, 
M.A.,  LL.D.,  Esq.,  Barrister-at-Law.    Demy  8vo.     1895.  9«. 

Walker's  History  of  the  Law  of  Nations.— Vol.  I.,  from  the  Earliest 
Times  to  the  Peace  of  Westphalia,  1648.  By  T.  A.  Walkbb,  M.A., 
LL.D.,  Esq.,  Barrister-at-Iiaw.    Demy  8vo.     1899.  Net  lOt. 

Westlake's  International  Law.— Chapters  on  the  Principles  of  Inter- 
national Law.  ByJ.WB8TLAEB,Q.C.,LL.D.  Demy8vo.   1894.  10«. 

Wheaton's  Elements  of  International  Law{  Third  English  Edition. 

Edited  with  Notes  and  Appendix  of  Statutes  and  Treaties.     By 

A.  C.  BoTD,  Esq.,  Barrister-at-Law.    Royal  8vo.     1889.        1/.  10<. 

"  Wheaton  atanda  too  hi^'h  for  critidam,  whilst  Mr.  Boyd's  meriti  as  an  editor 

are  almost  as  well  eetabUshed."— Low  Timet, 

*4*  All  ttandard  Law  Worht  are  kept  in  Stock,  in  law  eaff  and  other  Hndingt: 
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INVESTIGATION  OF  TITLE.— Jackson  and  Gosset's  investiga- 
tion of  Title.— Beings  a  Practical  Treatise  and  Alphabetical  Digest 
of  the  Law  connected  with  the  Title  to  Land,  with  Precedents  of 
BequisitionH.  Second  Edition.  By  W.  Howiand  Jackbon  and 
Thobold  Gosset,  Bamaters-at-Law.  Demy  8vo.  1899.  12*.  W. 
**  The  new  edition  contains  the  following  additional  sabjects— namely,  bonn- 
dariefl,  cumprumise.  corporations,  glebe  lands,  parcels,  quit-rents  and  recitals ; 
and  the  changes  effected  by  the  statute  law  of  1899  are  noticed  in  their  proper 
places.  .  .  .  Messrs.  Jadkson  and  Qoeset*8  book  is  well  worth  having,  "--ixno 
Tivuu  Nov.  18, 1899. 

**  Will  be  of  real  help  to  the  busy  oonveyanoer."— Law  Note*. 
♦»•  See  "Conveyancing.**  p.  6,  for  companion  Tolume,  "Precedents 
of  Purchase  and  Mortgage  Deeds,"  by  the  same  Authors. 

JOINT  STOCKS.— Palmer.— FtWi  "Company  Law,"  "Conveyanc- 
ing," and  "Winding-up." 

JUDGMENTS  AND  ORDERS.-Seton.—  rufe  "Equity." 

JURISPRUDENCE.— Holland's   Elements  of  Jurisprudence.— 

Eighth  Edition.    ByT.  E.  Hollakd,  D.C.L.    Sto.    1896.      10fl.6<;. 

Markby's  Elements  of  Law.     By 'Sir  WnuAK  Maskbt,  D.C.L. 

Demy  8vo.     1896.  12«.  ed. 

JURY  LAWS.— Hu band's  Practical  Treatise  on  the  Law  relating 
to  the  Grand  Jury  in  Criminal  Cases,  the  Coroner's  Jury, 
and  the  Petty  Jury  in  Ireland.— By  Wic.  G.  Hubaitd,  Esq., 
Barrister-at-Lav.    Royal  Svo.     1896.  Xet25t. 

JUSTICE  OF  THE  PEACE.— Magistrates  Annual  Practice  for 
1900. — Being  a  Compendium  of  the  Law  and  Praotloe  relating  to 
matters  oooupyin^  the  attention  of  Courts  of  Summary  Jurisdiction, 
with  an  Appendix  of  Statutes  and  Rules,  List  of  Punishments, 
Calendar  for  Magistrates,  &c.  By  Chables  Milnbb  Atkzkbon,  Esq., 
Stipendiary  Magistrate  for  Leeds.     Demy  8yo.     1900.  20«. 

'*  An  exeellent  magisterial  guide.'*— Law  Journal. 

**  Cannot  fail  to  be  of  great  serrioe  in  any  court  of  mxnanary  jniiBdiotion."— 
Solicitors*  Journal. 

"  We  can  commend  the  use  of  the  volume  to  all  magisterial  benchea.**— 3^« 
Field. 

Magistrates'Cases,1893,1894,1895,1896,l897,1898&1899.— 
Cases  relating  to  the  Poor  Law,  the  Crixninal  Law,  Licensing,  and  other 
subjects  chiefly  connected  -wiih  the  duties  and  office  of  Magistrates, 
decided  in  the  House  of  Lords,  the  Court  of  Appeal,  the  Queen's 
Boich  Division,  and  in  the  Court  for  Crown  Cases  Reserved,  fram 
Miohmas.,  1892,  to  Michmas.,  1899.     1894-99.       £aeh  Year,  net  IL 

\*  These  Reports,  published  as  part  of  the  Law  Journal  Reports, 
are  also  issued  Quarterly.  £aeh  Part,  net  St. 

Annual  Subscription^  payable  in  advance,  15«.  pott  free. 

Shirley's  Magisterial  Law. — An  Elementary  Treatise  on  MafriBterial 
Law,  and  on  the  Practice  of  Magistrates*  Courts.  Second  Edition. 
By  Lkonabd  H.  West,  LL.D.,  Solicitor.    Demy  8vo.    1896.    7«.  6rf. 

Wigram's  Justice's  Note-Book. — Containing  a  short  account  of  the 
(Jurisdiction  and  Duties  of  Justices,  and  an  Epitome  of  Criminal  Law. 
Seventh  Edition .  By  Henby  Wabbubton  and  Leohabd  W.  Ebbbhaw, 
Esqrs.,  Barristers-at-Law.     Royal  l'2mo.     1900.  10«.  6<j. 

"  The  information  given  ia  complete  and  accurate.**— Law  Journal,  February 
10. 1900. 

"  Contains  a  ffreat  deal  of  valuable  information  in  a  small  compass,  whidi  has 
been  brought  well  up  to  date.'*— Latr  Timte^  March  8, 1900. 

LAGOS.— Ordinances,  and  Orders  and  Rulesthereunder,  in  Force 
In  the  Colony  of  Laeos  on  December  31st,  1893.— Bjr  Gbobok 
Stallabd,  Queen's  Aavocate,  and  E.  H.  Riohabds,  District  Com- 
missioner of  Lagos.    Royal  8vo.     1894.  Half -calf,  42t, 

LAND  LAW.— Jenks'  Modern  Land  Law.  ByEnwABD  Jenkb,  Esq., 
Barrister-at-Law.    Demy  8vo.     1899.  I5t. 

*^*  AU  ttandard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  hindinj^tl 
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LAN  D  TAX.—  Bourdin's  Land  Tax.— An  Ezpodticm  of  the  Land  Tax. 
Inoluding  the  Latent  Jadioial  DeculoiiB,  ana  the  Changes  in  the  Law 
effeoted  by  the  Taxes  Hanagement  Act,  &o.  Fonrth  Edition.  B7 
the  lata  FbxdkbickHtticphbbtb,  Deputy  Registrar  of  Land  Tax;  and 
Digests  of  Gases  decided  in  the  Courts  by  Ckabias  C.  ArmuBoa, 
Deputy  Registrar  of  Land  Tax.      Royal  12mo.     1894.  7«.  6d. 

Atchison'a  Land  Tax.— Changes  Effected  in  the  Processes  of  Ansnss 
ment  and  Redemption  by  Part  VI.  of  the  Finance  Act,  1896  (69  &  60 
Vict.  c.  28).    By  Cbablks  C.  Atchzsoit,  Deputy  Re^trar  of  Land 
Tax.    Royairimo.     1897.  Jfet,2i.6d. 

%*  Forms  a  Supplement  to  above, 
LAND  TRANSFER.— Brickdale  and  Sheldon'a  Land  Transfer 
Acts,  1876  and  1897. — With  a  Conuneutary  on  the  Acts,  and 
Introductory  Chapters  explanatory  of  the  Acts,  and  the  Conreyancing 
Practice  thereunder ;  also  the  Land  Registry  Rules,  Forms,  and  Fee 
Order,  Orders  in  Council  for  Compulsory  Registration,  &c.,  with 
Forms  of  Precedents  and  Model  Registers,  &c.    By  C.  Fobxbsoub 
Bbiokdalb,  Chief  Assistant  Keg^istrar  at  the  Land  Registry,  and 
W.  R.  SasLDOir,  Esqn.,  Barristers-at-Law.  Royal  8yo.    1899.   20«. 
'*  Not  often  ia  a  statute  so  carefully  edited.*'— The  Time$,  fiept.  20, 1899. 
^^Contaiiu  not  onW  lengthy  sod  valuable  notee  and  annotations  on  the  Ijuid 
Transfer  Acta  and  kuIca,  but  also  foil  and  separate  dissertations  on  the  law, 
fyrocedure,  and  practice  thereunder."— Aaic  Timet,  January  28, 1899. 
Webster.—  Ftdo  **  Vendor  and  Purchaser.'* 

LANDLORD  and  TENANT.— Campbell's  Ruling  Cases.  VoLXY. 
—  r«rf#"  Digests." 
Redman  and  Lyon's  Law  of  Landlord  and  Tenant. — Indndiiijg 
the  Practice  of  Ejectment,  with  an  Appendix  containing  the  A^- 
cnltural  Holdings  Act,  1883.  Annotated.  Fifth  Edition.  By 
JoespH  H.  RsDXAir,  Esq.,  Barrister-at-Law.    Demy  8to. 

{In  preparation.) 
Woodfall's  Law  of  Landlord  and  Tenant— With  a  full  Collection 
of  Precedents  and  Forms  of  Procedure ;  containing  also  a  collection  of 
Leading  Propositions.  Sixteenth  Edition,  containing  the  Statutes 
and  Cases  down  to  Lady  Day,  1898.  By  J.  M.  Lelt,  Esq.,  Banister- 
at-Law.     Roy.  8vo.     1898.  U.  18«. 

"  It  stands  pre-eminent  aa  the  chief  authority  amongst  law  hooka  on  the 
subject  of  landlord  and  tenant."— />tir  Journal, 

^*  Nothing  that  we  can  say  will  add  to  the  high  reputation  of  *  WoodfalL*  "— 
Law  JfoUs,  June,  1806. 

LANDS  CLAUSES  ACTS.— Jepson's  Lands  Clauses  Consolida- 
tion Acts  I  with  DecisioDS,  Forms,  and  Table  of  Costs.  By  Ajbhdb 
JsFSOH,  Esq.,  Barrister-at-Law.    Demy  8to.     1880.  18«. 

LAW  JOURNAL  REPORTS.— Edited  by  John  Maws,  Esq.,  Bazzister- 
at- Law.    Publifthed  monthly.    Aftnual  Suhteriptum  :—' 
Reports  and  Public  General  Statutes  Net^  3/.  4«. 

I^w.  Stats.  &  Mews'  Annual  Digest  (Iseved  Quarterly)    Net,  3/.  10«. 
Or,  with  the  Law  Journal  weekly,  XL  extra. 

LAW  LIST.— Law  List  (The).— Comprising  the  Judges  and  Offloera 
of  the  Courts  of  Justice,  Counsel,  Special  Pleaders,  Conreyancen, 
Solioitors,  Proctors,  Notaries,  &c.,  in  England  and  Wales;  the 
Circuits,  Judfres,  TreaMurers,  Registrars,  and  High  Bailiffs  of 
the  County  Courts;  Metropolitan  and  Stipendiary  Maffistrates, 
OiBcial  Receivers  under  the  Bankruptcy  Act,  Law  and  Public 
OiBoers  in  England  and  the  Colonies,  Foreigfn  Lawyers  with  their 
English  Agents,  Clerks  of  the  Peace,  Town  Clerks,  Coroners,  Ac.,  &o., 
and  Conumssioners  for  taking  Oaths,  CouTcyancers  PraotisiDg  in 
England  under  Certificates  obtained  in  Scotland.  Compiled,  so  far 
as  relates  to  Special  Pleaders,  Conveyancers,  Solidtors,  Proctors  and 
Notaries,  by  EBmtsr  Clbaye,  Controller  of  Stamps,  and  Registrar  ol 
Joint  Stock  Companies,  and  Published  by  the  Authority  of  the 
Commissioners  of  Inland  Reyenne  and  of  the  Lioorporated  Law 
Society.    1900.    (Postege  M,  extra.)  Net,  10«.  M. 

%*  All  eiandard  Law  Worke  ar$  kept  in  Stock,  in  law  calf  and  other  hMmge, 
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LAW  QUARTERLY  REVIEW— Edited  by  Sir  Fbhdkbiox  Pollock, 
Bart.,  H.A.,  LL.D.  VoLb.  I.— XV.  (with  General  Indices  to  Vols.  I. 
toXV.)    BoyalSFO.     1885-99.  Each,  129. 

fg"  Annual  Subscription  pott  free  I2t.6d.,  net.     Single  nutiUterty  each  6«. 
'*  A  little  oritieiBm,  a  few  qnotations,  and  a  batch  of  anecdotes, 
afford  a  sauce  that  makes  even  a  quarter's  law  reporting  amusing 
reading." — Law  Journal, 

**  The  greatest  of  legal  quarterly  reviews  .   .  .  the  series  of 

*  Notes '  always  so  entertaining  and  illnatratiye,  not  merely  of  the 

learning  of  the  accomplished  jurist  (the  Editor)  but  of  the  grace 

of  language  with  which  such  learning  can  be  unfolded." — Law  Jowr, 

-AWYER'S  ANNUAL  LIBRARY— 

(1)  The  Annual  Practice.— Skow,  Bttbnbt,  and  SmiNaEB. 

(2)  The  Annual  Digest.— Mbws.    (Utued  Quarterly,) 

(3)  The  Annual  Statutes. — ^Lblt. 

(4)  The  Annual  County  Court  Practice. — Skylt. 

(^  Annual  Subscriptions,    For  Complete  Seriee,  as  above,  delivered  on 
the  day  of  pnblication,  net^  21,  5s,    Nos.  1,  2,  and  3  only,  net,  U,  15«. 
Nofl.  2,  3,  and  4  only,  net,  II,  I5s.     (Carriage  extra,  2«.) 
Full  prospectus  forwarded  on  application. 
LAWYER'S  COMPANION.— rufo«* Diary." 
LEADI NQ  CASES.— Ball's  Leading  Cases.     Vide  '<  Torts." 
Shirley's  Selection  of  Leading  Cases  in  the  Common  Law.   With 
Notes.     By  W.  8.  Shiblet,  &q.,  Barrister-at-Law.    Sixth  Edition. 
By  BiOHABD  Watson,  Esq.,  Barrister-at-Law.  DemySvo.  1900.  16«. 

(Nearly  ready.) 

'*  A  Bonnd  knowledge  of  oommon  law  can  be  gleaned  ftom  Shirley  ."—Law  NoUs,. 

Warburton's  Selection  of  Leading  Cases  in  the  Criminal  Law. 

With  Notes.      By   Hzkbt   Wasbubton,   Esq.,  Barrister-at-Law. 

[Founded  on  '*  Shirley's  Leading  Cases."]    Second  Edition.    Demy 

8vo.     1897.  10«.  6</. 

**  The  eases  have  been  well  selected,  and  arranged.   .    .    .   We  consider  that 

it  will  amply  repay  the  student  or  the  practitioner  to  read  both  the  oaeee  and  the 

notes."— i/itf(iee  ofdui  Pieaee. 

LEGAL    INTERPRETATION.-Beal's  Cardinal  Rules  of  Legal 

Interpretation.— Collected  and  Arranged  by  Edwahd  Bjbal,  E^., 

Bairiflter-at-Law.     Boyal  8vo.     1896.  I2s.  6d, 

*'  Inraloiible  to  the  student.    To  those  with  a  limited  library,  or  a  busy 

pradaoe,  it  will  be  indispensable.'*— ./iMricd  of  Peace, 

LEXICON.— rW»  "Dictionary." 

LIBEL  AND  SLANDER.— Odgers  on  Libel  and  Slander.— A 
Digest  of  the  Law  of  Libel  an^d  Slander:  with  the  Evidence,  Pro- 
cedure, Practice,  and  Precedents  of  Pleadings,  both  in  CivU  and 
Criminal  Cases.  Third  Edition.  By  W.  Blazb  Odqbbs,  LL.D.,  one 
of  Her  Majesty's  Counsel.    Boyal  8fo.     1896.  32«. 

**The  beet  modem  book  on  the  law  of  libel.'*— Dafiy  Hews. 

"  The  most  BCientiflc  of  all  our  law  books In  its  new  drees  this  volame 

is  secure  uf  an  appreciative  profee-ional  welcome."— Laic  Timfs. 

"  The  genpral  opinion  of  the  profession  has  always  accorded  a  high  place  to 
Mr.  Blake  Odgers'  learned  work,  and  the  new  edition  cannot  but  enhance  that 
opinion  '*—Law  Journal. 

LICbNSINQ.— Lathom*8  Handy  Guide  to  the  Licensing  Acts. 
By  H.  W.  Lathox,  Solicitor.    Royal  12x^o.     1894.  6t. 

**  This  book  is  arranged  in  dictionary  form,  with  especial  regard  to  ease  of 
reference,  and  should  prove  an  mimeose  saving  of  time  and  labour  to  the  large 
dass  to  whom  it  is  addressed.  The  mass  of  confusing  statute  and  case  law  on 
this  wide  subject  ha-i  been  most  ably  codified."— Lav  Timu. 
Talbot's  Law  and  Practice  of  Licensing.— Being  a  Digest  of  the 
Law  regulating  the  Sale  by  Retail  of  Intoxicating  Liquor.  With 
a  full  Appendix  of  Statutes  and  Forms.  By  Geobob  John  Talbot, 
£s<;l,  Barrister-at-Law.  With  Addendum  containing  the  decision  of 
theHouse  of  Lords  in  Boulter  v.  Justices  of  Kent,    1  Vmo.    1896.    Is,  6d. 

**Hi8  method  nves  professional  men  a  guide  to  the  legislation  afforded  bj 
no  other  book.*'— Xaw  Journal, 

%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  ealf  and  other  bindingi. 
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LOCAL  AND  MUNICIPAL  QOVERNMENT.— Bazalgette  and 
Humphreys'  Law  relating  to  County  Councils.— Third  Editacm. 
By  GxoBQE  Httmfhbstb,  Esq.    Boyal  Svo.     1889.  It.  64. 

Bazalgette  and  Humphreys'  Law  relating  to  Local  and  Muni- 
cipal Government.  Comprising  the  Statutes  relating  to  Publio 
Health f  Municipal  Corporations,  Highways,  Burial,  Gas  and  Water, 
Publio  Loans,  Compulsory  Taking  of  Lands,  Tramways,  Eleotrio 
Lighting,  &o.  With  Addenda.  By  C.  NoBiCAir  Bazalostte  and 
G.HTnfFHBBT8,E8qrs.,Barrister8-at-Law.  Sup.royal8yo.  1888.  3/.3«. 

Chambers.—  Tide  **  District  Councils." 

Humphreys.— rt<fo  "  Pariah  Law." 

LONDON  LOCAL  GOVERNMENT.  —  Hunt's  London  Local 
Government.  The  Law  relating  to  the  London  County  Council, 
the  Vestries  and  District  Boarob  elected  under  the  Metropolis 
Management  Acts,  and  other  Local  Authorities.  By  John  Huht, 
Esq.,  Barrister-at-Law.    2  vols.    Boyal  8yo.     1897.  3/.  Zs. 

**  Thifl  verj  comprebenrive  and  well-amx>g«d  oodo  of  London  Local  Gorem- 
nent  will  be  invmluable  tn  local  authoritiea,  the  legal  profeaaion  and  othera 
directly  intefevted  in  the  imbject." — London. 

*'  Conoiie.  aocnrate  and  useful." — L<np  Journal, 

**  We  heartily  recommend  Mr.  Hunt* s  work."— GMraty  Council  Timet. 

Hunfs  London  Government  Act,  1899.— The  Law  relating  to 
Metropolitan  Boroughs  and  Borough  Councils.  By  John  Humt,  'Eeq.^ 
Barrister-at-Law,  Author  of  **  London  Local  Government."  Boyal 
8vo.     1899.  7#.  ed. 

**  Shown  an  intimate  acquaintanco  with  London  Oovemment,  it  is  well  printed, 
and  has  a  good  index."— iSo/ietlflr«»  Journal. 

"  Mr.  Hunt  deala  ayatematically  witii  all  the  aectiona  of  the  Act,  and  the 
I  of  legislation  incorporated  by  reference."— Xair  Jpumal. 


LUNACY.— Heywood  and  Massey's  Lunacy  Practice.— By  Aethttb 
Hktwooi)  and  Abnold  Masset,  Solicitors.  Demy  Svo.    1900.    7t,6d. 

"  A  verr  naefnl  little  handbook,  which  containB  a  clear  aocotmt  of  the  practica 
in  huuLCf.^—Law  Journal, 

**  An  exceedingly  uaef  td  handbook  on  lunacy  practioe.*'— Zau;  Xottt. 

MAGISTRATES'  PRACTICE  and  MAGISTERIAL  LAW.— r««> 
**  Justice  of  the  Peace." 

MARINE  INSURANCE.— ruff  "Insurance." 

MARITIME  DECISIONS.-Douglas'  Maritime  Uw  Decisions.— 
Compiled  hyRoBT.R.  Douglas.  Demy8T0.  1888.  7t.6d. 

MARRIAGE.— Kelly's  French  Law  of  Marriage,  Marriage  Con- 
tracts, and  Divorce,  and  the  Conflict  of  Laws  arisine  there- 
fronn.  Second  Edition.  By  Ouyeb  E.  Bobinoton,  Esq.,  Bamster-at- 
Law,  Licenci6  en  Droit  de  la  Faculty  de  Paris.  Boy.  8vo.  1895.  21«. 

MARRIED  WOMEN'S  PROPERTY.-Lush's  Married  Women's 
Rights  and  Liabilities  in  relation  to  Contracts,  Torts,  and 
Trusts.  By  MonrAoirB  Lttsh,  Esq.,  Barrister-at-Law,  Author  of 
*'  The  Law  of  Hushand  and  Wife."    Royal  12mo.     1887.  &t. 

MASTER  AND  SERVANT.— Macdonell's  Law  of  Master  and 
Servant.  Second  Edition.  By  Jobk  Macdonxll,  LL.D.,  M.A., 
C.B.,  Esq.,  a  Master  of  the  Supreme  Court.  {In  preparation.) 

MEDICAL  PARTNERSHIPS.-Barnard  and  Stocker's  Medical 
Partnerships,  Transfers,  and  Assistantships.— By  Whxiax 
Babnasd,  Esq.,  .Barrister-at-Law,  and  G.  Bsbtbah  Stookbb,  Esq., 
Managing  Director  of  the  Scholastic,  Clerical  and  Medical  Associa- 
tion (Limited).    Demy  8yo.     1896.  10«.  M. 

%*  AU  itandard  Law  Worki  an  kept  in  Stocky  m  law  ealf  and  other  bindittf9. 
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MERCANTILE  LAW.— Smith's  Compendium  of  Mercantile  Law. 
— ^Teath  Edition.  By  JoBw  Maodonxll,  Esq.,  C.B.,  a  Master  of 
the  Supreme  Court  of  Judicatare,  assisted  by  Gao.  Huxpkbbtb,  Esq., 
Bazrister-at-Law.     2  vols.    Boyal  8yo.    1890.  2/.  2t. 

"  Of  the  giwktest  ralue  to  the  mercantae  lawyer."— Law  Tmu. 

<«  One  of  the  most  eriffntifln  treatiaea  extant  on  mereantile  law."— A)Z.  Jl. 

Tudor's  Selection  of  Leading  Cases  on  Mercantile  and  Maritime 
Law.— With  Notes.  By  O.  D.  Tudob,  Esq.,  Barrister-at-Law. 
Third  Edition.    Royal  Svo.     1884.  21.  2i. 

Wilson's  Mercantile  Handbook  of  the  Liabilities  of  Merchant, 
Shipowner,  and  Underwriter  on  Shipments  by  General  Ves- 
sels.—By  A.  WiLBOir,Soliaitor  and  Notazy.  Boyall2mo.   1883.    6«. 

MERCHANDISE    MARKS    ACT.— Payn's   Merchandise    Marks 
Act,1887.— ByH.  Path,  Barrister-at-Law.  Boyall2mo.  1888.  Zt.6d. 
•*  A  safe  goide  to  aU  who  are  inteterted  in  the  Act."— X«v  Ti$M, 

METROPOLIS  BUILDING  ACTS.-Craies'  London  Building  Act, 
1894{  with  Introduction,  Notes,  and  Index.— By  W.  F.Cbazbs, 
Borrister-at-Law.    BoyalSvo.     1894.  Ntt  Zt, 

Crales'  London  Building  Act,  1894 1  with  Introduction,  Notes,  and 
Index,  and  a  Table  showing  how  the  Former  Enactments  relating  to 
Buildings  hare  been  dealt  with. — By  W.  F.  CaAiBS,  Bazrister-at- 
Law.    Boyal8yo.     1894.  6«. 

MORALS  AND  LEGISLATION.— Bentham's  Introduction  to  the 
Principles  of  Morals  and  Legislation.— By  Jbbsxt  Bbzitbaic, 
M.A.,  Bencher  of  Linooln'i  Izm.    Crown  8to.     1879.  6«.  6d. 

MORTGAGE.— Beddoes'  Concise  Treatise  on  the  Law  of  Mort- 
gage.—By  W.F.Bsddobs,  Esq.,  Barrister-at-Law.  8yo.  1893.  10«. 
*'  OompOed  oazefolly  and  with  discretion*"— Low  TimM, 

Robbins'  Treatise  on  the  Law  of  Mortgages,  Pledges  and 
Hypothecations.— By  L.  G.  Gobdov  Bobbinb,  Assisted  by  F.  T. 
HIw,  Esqrs.,  Barristers-at-Law.  Founded  on  **  Coote's  Law  of 
Mortgage."    2  toIs.    Royal  8yo.     1897.  3/. 

**It  U  not  a  patched-np  edition  of  an  old  work ;  it  ia  a  new  book,  oontaining 
of  Ihe  old  what  ia  good  and  ia  still  law,  with  the  advantage  of  the  work  of  a 
modem  editor.  .  .  .  We  have  strong  reason  to  believe  that  the  book  we  are  now 
reriewing  will  not  be  f onnd  inferior  to  that  which  it  is  intended  to  soooeed ;  it  is 
aocorate.  oomivehenaiTis  and  in  every  way  a  welcome  addition  to  the  standard 
tezt-booka  whidi  every  lawyer's  library  must  contain."— I^ato  Jl,,  Nov.  SO,  1807. 

MOTOR  CARS.— Bonner's  Lawof  Motor  Cars,  Hacl<neyand  other 
Carriages. — An  Epitome  of  the  Law,  Statutes,  and  Regulations. 
By  G.  A.  BomrBB,  ±!sq.,  Bairister-at-Law.  Demy  8vo.  1897.  7«.  M. 

"The  book  is  fall  of  naefol  information,  and  will  undoubtedly  prove  of  service 
to  thoae  who  reqoire  advice  on  this  subject."— Law  Times. 

MUNICIPAL  CORPORATIONS.— Bazalgette  and  Humphreys.— 
Vid4  **  Looal  and  Municipal  Goyemment." 
Leiys  Law  of  Municipal  Corporations.— By  J.  M.  Lblt,  Esq., 
Bazrister-at-Law.    Demy  8vo.    1882.  16$. 

NAVY.— Thring's  Criminal  Law  of  the  Navy.  2nd  Edit.  ByTHBO- 
SOBS  Thbino,  Esq.,  and  0.  E.  Givtobd,  Esq.,  Assistant-Paymaster, 
Royal  Nayy.    12mo.    1877.  12s,  6d. 

NEGLIGENCE.— Smith's  Treatise  on  the  Law  of  Negligence. 
Seoond  Edition.  By  Hobaob  Sxith,  Esq.,  Baniater-at-Law,  Editor 
of  *<  Addison  on  GontEaots,  and  Torts,"  &c.    8yo.    1884.      12«.  M. 

%T  AU  standard  Law  Works  ars  kept  in  Stocky  in  law  calf  and  other  bindings. 
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PROPERTY.— fi«  aUo  "  Real  Property." 
Raleigh's  Outline  of  the  Law  of  Property.— Demy  Svo.  1890.  7s.  6tf. 

Strahan's  General  View  of  the  Law  of  Property.— Second  Edit. 
By  J.  A.  Stbahah,  assisted  by  J.  Qukollol  Baxtkb,  Esqrs.,  Barris- 
ters-at-Law.    Demy  8yo.     1897.  12«.  ed, 

**  The  ttadent  will  not  easily  find  a  better  general  view  of  the  law  of  propevtj 
than  that  which  is  oontained  in  thin  hooV.**—Snlicitora*  Joumal,  Dec.  11. 1897. 

*'  We  know  of  no  better  book  for  the  classt-room  and  the  student  who  dedres 
a  oondae  and  ■ctentiflo  exposition  of  our  law."— Law  Timts^  Dec.  11, 1897. 

PUBLIC  HEALTH.— Bazalgette  and  Humphreys.— Fu^  <<Loaal 
and  Municipal  Gk)Temment." 

H  u  nt. —  Vide  *  *  London  Local  Gk>7emment. ' ' 

PUBLIC  MEETINGS.-Chambers'  Handbook  for  Public  Meet- 
ings, inolading  Hints  as  to  the  Summoning  and  Management  of 
them.  Second  Edition.  By  GaoBoa  F.  Chambhm,  Esq.,  BaniBter- 
at-Law.    Demy  8to.     1886.  Xa,  2t,  6d. 

QUARTER  SESSIONS.— 5^'' Ctiminal  Law." 

RAILWAY  RATES.— Darlington's  Railway  Rates  and  the  Carriage 
of  Merchandise  by  Railway ;  indudixig  the  ProTisional  Orders  of 
the  Board  of  Trade  as  sanctioned  by  Parliament,  containing  the 
Classifioation  of  Traffic  and  Schedule  of  Maximum  Rates  and  CbargM 
appUoable  to  the  Railways  of  Great  Britain  and  Ireland.  By  H.  R. 
DABUMQTOir,  Esq.,  Baznster-at-Law.    Demy  8vo.     1893.        1/.  6$, 

RAILWAYS.— Browne  and  Theobald's  Law  of  Railway  Com- 
panies.— Being  a  Collection  of  the  Acts  and  Orders  relating  to 
Railway  Companies  in  Oreat  Britain  and  Ireland,  with  Notes  of  aJl 
the  Cases  decided  thereon.  Third  Edition.  By  J.  H.  Balfoub 
Bbowkx,  Esq.,  one  of  Her  Majesty^s  Counsel,  axid  Vrashl  B^LFOua 
Bbowne,  Esq.,  Barrister-at-Law.    Royal  Svo.     18D9.  2/.  2j. 

•<  Oontains  in  a  Terr  condse  form  the  whole  law  of  raflwayii."— 7^«  Tim«B. 

"  It  is  difficult  to  find  in  this  work  any  subject  in  connection  with  railways 
which  is  not  dealt  with."— /.atr  Tima>t  Nov.  18,  1899. 

"  Praetitioneri  who  require  a  comprehensive  treatise  on  railway  law  will  find  it 
indispensable."— Aim*  Journal,  Nov.  18, 1899. 

RATES  AND  RATING.- Castle's  Law  and  Practice  of  Rating.— 
Third  Edition.  By  Edwabd  Jaxbs  Cabtlm^  Esq.,  one  of  Her 
Majesty's  Counsel.    Demy  Svo.     1896.  25«. 

**  A  sure  and  safe  guide,  avoiding  all  speculation  as  to  what  the  law  might 
he,"— Law  Magazine. 

**  Mr.  castle's  book  has  hitherto  hdd  a  very  high  place,  and  the  snooess  that 
has  attended  it  M>ems  assured  to  the  new  edition."— Law  Journal. 

**  A  compendious  txeatise.  which  has  earned  the  goodwill  of  the  Profession  on 
account  of  its  conciseness,  its  lucidity,  and  its  accuracy."— I>aw  Timt». 

Chambers'  Law  relating  to  Local  Rates;  with  especial  reference 
to  Uie  Powers  and  Duties  of  Rate-levying  Local  Authorities,  and 
their  GiBcers ;  comprising  the  Statutes  in  full  and  a  Digest  of  718 
Cases.  Second  Edition.  By  G.  F.  Chaxbsbs,  Esq.,  Banister-at- 
Law.    Royal  8yo.    1889.  lOt.  6d. 

REAL  PROPERTY.— Digby's  History  of  the  Uw  of  Real  Pro- 
perty.   Fifth  Edition.    Demy  8vo.    1897.  12«.  6d. 

Leake's  Elementary  Digest  of  the  Law  of  Property  in  Land. — 
Containiiig:  Introduction.  Part  I.  The  Sources  of  the  Law. — 
Part  II.  Estates  in  Land.— Part  III.  The  Law  of  Uses  and  Profits 
of  Land.  By  Stxphut  Mabsiv  Lbakb,  Barrister^  at-Law.  Demy 
8vo.    1874—1888.  Net,  30t. 

Lightwood's  Treatise  on  Possession  of  Land  t  with  a  chapter  on 
Uie  Real  Property  Limitation  Acts,  1833  and  1874.— By  John  M. 
LxoHTWOOD,  Esq.,  Bazrister-at-Law.    Demy  8to.    1894.  lbs. 
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REAL  PROPERTY— MfKtfHMl. 

Shearwood's  Real  Property.— A  Conoifle  Abridgment  of  the  Law  of 
Real  Property  and  an  Introduotion  to  Conveyanoing.  Designed  to 
facilitate  the  subject  for  Students  preparing  for  examination.  By 
JosRFB  A.  Shbabwood,  Esq.,  Baznster-at-Law.  Third  Edition. 
Demy  8to,     1886..  Ss.  6d. 

Shelford's  Real  Property  Statutes.  —  Comprising  the  principal 
Statutes  relating  to  Iteal  Property  passed  in  the  reigns  of  King 
William  IV.  and  Queen  Victoria,  with  Notes  of  Dedded  Oases. 
Ninth  Edition.  By  Thoiub  H.  CABSOBr,  assisted  by  TTahqt.i^  b. 
BoxFAS,  EsqxB.,  Barristers-at-Law.    Royal  8yo.    1893.  80f. 

*'  AbMlutely  indispenaable  to  oonTejanoing  and  eq[nit7  lawyen.** 

Smith's  Real  and  Personal  Property.^A  Compendium  of  the  Law 
of  Real  and  Personal  Property,  primarily  connected  with  Con- 
▼eyancing.  Designed  as  a  Seoona  Book  for  Students,  and  as  a 
Digest  of  the  most  useful  learning  for  Praotitioners.  By  Jooah  W. 
Smith,  B.C.L.,  Q.C.  Sixth  Edition.  By  the  Authob  and  J.  Tbub- 
TaAX,  LL.M.,  Bairister-at-Law.  2  vols.  Demy  8to.  1884.  21.  2t. 
**  A  book  which  he  (the  etodent)  may  read  ofer  and  orw  again  with  profit  and 

**  Wm  be  fonnd  of  yery  great  wnrioeto  the  jnyMdaaat,*'--aoUeUon^  JommaL 
**  A  really  naefnl  and  Tauiiable  work  on  our  ■yvtem  of  OonTeyaadng."— J&«9 
StiuUnU^  JommdL 

Strahan.— rii«» "  Property." 
REGISTRATION.— Rogers.— Fub  ''Elections." 
Cottman's  Registration  Cases.— Vol.  L  (1870—1885).    Boyal  8^. 
Oalf .  y$t,  21.  Ss. 

Foxand  Smith's  Registration  Cases.— Vol.  1.  (1886—1896).  Boyal 
$yo.  Oalf,  n$t,  21.  10«. 

Smith's   (C.    Lacey)    Rcigistration    Cases.     Part  I.  (1895-96). 
JVW,  6j.  6d.    Part  H.,  1896,  6*.    Part  HI.,  1897,  4#.    Part  IV., 
1898-9,  6«. 
Lawson's  Notes  of  Decisions  under  the  Representation  of  the 
People  Acts  and  the  Registration  Acts,  1886— 1893,  inclu- 
sive.—By  Wx.  liAWBOir,  Barrister-at-Law.  Bemy  8yo.   1894.    24«. 
Ditto,  ditto,  for  1894,  1896,  1896  and  1897.         £aeh  net  4«.  6i. 
Ditto,  ditto,  for  1898.  Net,  It.  6J. 

REQUISITIONS  ON  TITLE.- Dickins.— Fui^  ^Conyeyanciiig." 

RIVERS  POLLUTION.— Haworth's  Rivers  Pollution.— The  Statute 
Law  relating  to  Rivers  Pollution,  containing  the  Rivers  Pollution 
Prevention  Acts,  1876  and  1893,  together  with  the  Special  Acta  in 
force  in  the  West  Riding  of  Yorkshire  and  the  County  of  Lancaster. 
By  Chablbb  Joseph  Kiwobtk,  Solicitor,  B.A.  (Cantab.),  LL.B. 
(London).    Royal  12mo.     1897.  6«. 

ROMAN  LAW.— Abdy  and  Walker's  Institutes  of  Justinian,  Trans- 
lated, with  Notes,  by  J.  T.  Abdt,  LL.D.,  and  the  late  Bbtiv  Walkxb, 
M.A.,  LL.D.    Grown  8vo.    1876.  16«. 

Abdy  and  Walker's  Commentaries  of  Qalus  and  Rules  of  Ulpian. 
mth  a  Translation  and  Notes,  by  J.  T.  Abdt,  LL.D.,  late  Beoiua 
^ofeeaor  of  Laws  in  the  University  of  Cambridge,  and  the  late 
Bbtiv  Waxxbb,  M.A.,  LL.D.  New  Edition  by  Bbtiv  Wilkbb. 
Crown  8vo.     1886.  16«. 

Buckler's  Origin  and  History  of  Contract  in  Roman  Law  down 
to  the  end  of  the  Republican  Period.  By  W.  H.  Bxtoxlbb. 
B.A.,  LL.B.    Post8vo.    Second  Edition.  (Inthepreu.) 

Goodwin's  XII.  Tables.— By  Fbsdbbxok  QooDwnr,  LL.D.  London. 
Boyal  12mo.    1886.  8f.  6^ 
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PROPERTY.— 5^  alto  "  Real  Propertj." 
Raleigh's  Outline  of  the  Law  of  Property.— Demy  8to.  1890.  7<.  M. 

Strahan's  General  View  of  the  Law  of  Property.— Second  Edit. 
By  J.  A.  Stbahah,  assisted  by  J.  Sinolaib  Baxtkb,  Esqrs.,  Barris- 
ters-at-Law.    Demy  Sro.     1897.  12«.  6d. 

'*  The  ttodent  will  not  easily  find  a  better  ^neral  view  of  the  law  of  propeitf 
than  that  which  ia  contained  in  thw  book." —SoUn ton*  Journal,  Dec.  11.  1897. 

*'  We  know  of  no  better  book  for  the  clas!»-room  and  the  student  who  denres 
a  oondae  and  identific  exposition  of  oar  law."— Law  Time*,  Deo.  11, 18B7. 

PUBLIC  HEALTH.— Bazalgette  and  Humphreys.— Fii*  <<Loaal 
and  Municipal  Gkiveniment." 

H  unt. — Vide  *  *  London  Local  GU>vemmeDf 

PUBLIC  MEETINGS.— Chambers*  Handbook  for  Public  Meet- 
ings,  indnding  Hints  as  to  the  Summoning  and  Management  of 
them.  Second  Edition.  By  Gbobob  F.  Cwamhkm,  Esq.,  Barrister- 
at-Law.    Demy  8to.    1886.  Ifet,  2j.  64. 

QUARTER  SESSIONS.— 500  <<  Criminal  Law." 

RAILWAY  RATES.— Darlington's  Railway  Rates  and  the  Carriage 
of  Merchandise  by  Railway ;  including  the  ProTisional  Ciders  of 
the  Board  of  Trade  as  sanctioned  by  Forliament,  containing  the 
Classification  of  TraiBo  and  Schedule  of  Maximum  Rates  and  Charra 
applicable  to  the  Railways  of  Great  Britain  and  Ireland.  By  H.  A. 
DABUMQTOir,  Esq.,  Bazrister-at-Law.    Demy  8to.     1893.        1/.  5«. 

RAILWAYS.— Browne  and  Theobald's  Law  of  Railway  Com- 
panies.— Being  a  Collection  of  the  Acts  and  Orders  relating  to 
KaQway  Companies  in  Great  Britain  and  Ireland,  with  Notes  of  all 
the  Cases  decided  thereon.  Third  Edition.  By  J.  H.  Balfoub 
Bbowkx,  Esq.,  one  of  Her  Majesty's  Counsel,  and  Faank  Balfoub 
Bbownb,  Esq.,  Barrister-at-Law.    Boyal  8fo.     1809.  21.  2t. 

M  Oontaina  In  a  very  coneiae  fonn  the  whole  law  of  raflways.*'— n«  Tlm«». 

"  It  ia  difficult  to  find  in  this  work  any  Rubject  in  connection  with  railways 
which  ia  not  dealt  with.'*— Aair  Times,  Not.  18,  1889. 

**  Pmotitionere  who  require  a  comprehcnsiTe  treatiae  on  railway  law  will  find  it 
Indiapenaable."— i:.<trr  Joumalf  Nov.  18, 1899. 

RATES  AND  RATING.— Castle's  Law  and  Practice  of  Rating.— 
Third  Edition.  By  Edwabd  Jaxbs  Cabtlm^  Esq.,  one  of  Her 
Majesty's  Counsel.    Demy  8vo.     1896.  26«. 

**  A  rare  and  safe  guide,  avoiding  all  speculation  as  to  what  the  law  might 
be." — IjOW  Magazine. 

"  Mr.  Castle's  book  has  hitherto  held  a  very  high  place,  and  the  inooeM  that 
has  attended  it  wetOB  aasured  to  the  new  edition."— Law  Journal. 

**  A  compendious  treatise,  which  has  earned  the  goodwill  of  the  Profcwion  oa 
aooouut  of  its  conciseness,  its  lucidity,  and  its  accuracy.*'— I>tfw  Timu. 

Chambers'  Law  relating  to  Local  Rates;  with  especial  reference 
to  Uie  Powers  and  Duties  of  Rate-levying  Local  Authorities,  and 
their  OiBcers ;  comprising  the  Statutes  in  full  and  a  Digest  of  718 
Cases.  Second  Edition.  By  G.  F.  Chajcbxbs,  Esq.,  Barrister-at- 
Law.    Boyal  8yo.    1889.  10«.  (iif. 

REAL  PROPERTY,— Digby's  History  of  the  Uw  of  Real  Pro- 
perty.   Fifth  Edition.    Demy  8to.    1897.  12«.  6d. 

Leake's  Elementary  Digest  of  the  Law  of  Property  in  Land.— 
Containiiig:  Introduction.  Part  I.  The  Sources  of  the  Law. — 
Part  II.  Estates  in  Land.— Part  III.  The  Law  of  Uses  and  Profits 
of  Land.  By  Sixphzv  Mabxiv  Lbakb,  Barrister-at-Law.  Demy 
8vo.     1874— 18S8.  Ntt,  30*. 

Lightwood's  Treatise  on  Possession  of  Land  i  with  a  chapter  on 
Uie  Real  Property  Limitation  Acts,  1833  and  1874.— By  John  M. 
liiOBTWOon,  Esq.,  Barrister-at-Law.    Demy  8yo.    1894.  15j. 

%«  All  ttandardLav)  JTorkt  art  kept  wi  Stoekf  in  law  calf  and  other  hindingt. 


119  ft  120,  OHANGEBT  ULNE,  LONDON,  W.O.  36 

REAL  PROPEnTY^oontimied. 

Shearwood's  Real  Property.— A  OmoiBe  Abridgment  of  the  Law  of 
Real  Propert7  and  an  Inti^notion  to  ConveTanoing.  Designed  to 
facilitate  the  sabject  for  Students  preparing  for  examination.  By 
JoBBPR  A.  Shbabwood,  Eflq.,  Bamster-at-Law.  Third  Edition. 
Demy  8yo,     1886.,  8«.  6tf. 

Sheiford's  Real  Property  Statutes.  —  Comprising  the  principal 
Statutes  relating  to  Beal  Property  passed  in  the  reigns  of  King 
William  IV.  and  Queen  Victoria,  with  Notes  of  Dedded  Oases. 
Ninth  Edition.  By  Tbovib  H.  CABSOBr,  assisted  by  Habold  B. 
BoxFAS,  Esqrs.,  Banisten-at-Law.    Royal  8yo.    1893.  80«. 

"  AbMlutely  indispenaable  to  oonyejaxiQing  and  equity  lawyen." 

Smith's  Real  and  Personal  Property.— A  Compendium  of  the  Law 
of  Beal  and  Personal  Property,  primarily  oonneoted  with  Con- 
ve^ancing.  Designed  as  a  Seoona  Book  for  Students,  and  as  a 
Digest  of  the  most  useful  learning  for  PraotitionerB.  By  Jooah  W. 
Smith,  B.C.L.,  Q.C.  Sixth  Edition.  By  the  Authob  and  J.  Tbub- 
TaAX,  LL.M.,  Banister-at-Law.    2  toIs.   Demy  8^.    1884.    2/.  2«. 

**  A  book  whidi  ke  (the  student)  may  read  ofer  and  orw  again  with  profit  and 

pleaenre."— Low  Tiwug. 

"  wm  be  found  of  yery  great  eerrioe  to  the  prantilioiMr."— ArfMtor**  JommaL 
*<  A  really  usefol  and  Taliiable  work  on  our  eyatem  of  OonTeyaadng."— J^ow 

Studtni^  JomnuU. 

Strahan.— Tub  "  Plfoperty." 
REGISTRATION.— Rogers.— Ft*  " Eleotians." 
Coltman's  Registration  Cases.— Vol.  L  (1879—1885).    Boyal  8^. 
Calf.  y$i,  21.  9i. 

Fox  and  Smith's  Registration  Cases.— Vol.  1.  (1886—1895).  Boyal 
$yo.  Calf,  n$t,  21.  10«. 

Smith's   (C.    Lacey)    Registration    Cases.     Part  I.  (1895-96). 
Net,  6*.  6d.    Part  H.,  1896,  fit.    Part  IH.,  1897,  4f.    Part  IV., 
1898-9,  6«. 
Lawson's  Notes  of  Decisions  under  the  Representation  of  the 
People  Acts  and  the  Registration  Acts,  1885— 1893,  inclu- 
sive.— By  Wx.  Lawbov,  Bamster-at-Law.  Demy  8to.   1894.    2ia, 
Ditto,  ditto,  for  1894,  1895,  1896  and  1897.         £aeh  net  4«.  6tf. 
Ditto,  ditto,  for  1898.  Net,  7<.  6J. 

REQUISITIONS  ON  TITLE.— Dickins.—rufo ''Conveyancing." 

RIVERS  POLLUTION.— Haworth's  Rivers  Pollution.— The  Statute 
Law  relating  to  Rivers  Pollution,  containing  the  Rivers  PoUntion 
Preyention  Acts,  1876  and  1893,  together  with  the  Special  Acts  in 
force  in  the  West  Riding  of  Yorkshire  and  the  County  of  Lancaster. 
By  Chaslbb  Joseph  ^wobth,  Solicitor,  B.A.  (Cantab.),  LL.B. 
(London).    Boyal  12mo.     1897.  6«. 

ROMAN  LAW.— Abdy  and  Walker's  Institutes  of  Justinian,  Trans- 
lated,  with  Notes,  by  J.  T.  Abdt,  LL.D.,  and  the  kte  Bsriv  Wi. 


M.A.,  LL.D.    Crown  8fo.    1876.  16«. 

Abdy  and  Walker's  Commentaries  of  Qaius  and  Rules  of  U I  plan, 
mth  a  Translation  and  Notes,  by  J.  T.  Abdt,  LL.D.,  late  Begina 
^of esaor  of  Laws  in  the  Uniyersity  of  Cambridge,  and  the  late 
Bbtiv  Waxxbb,  M.A.,  LL.D.  New  Edition  by  Bbtiv  Wilkbb. 
Crown  8to.     1885.  16«« 

Buckler's  Origin  and  History  of  Contract  in  Roman  Law  down 
to  the  end  of  the  Republican  Period.  By  W.  H.  BuaKLBs, 
B.A.,  LL.B.    PoBt8yo.    Second  Edition.  {Inthspreee.) 

Qoodwin's  XII.  Tables.— By  Fbsdbbxok  Gk>ODwar|  LL.D.  London. 

Boyal  12mo.    1886.  St.  6^ 
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ROMAN  LAW— Mw^tufliMf. 

Greene's   Outlines   of   Roman    Law. — Conaiflting  oliieAY  of  an 

AnabrnB  and  SmnniATT  of  the  Institutes.    For  the  nee  of  Stadoits. 

By  T.  Whuoombb  GasEn^    Bazriater-st-law.    Fonrtli  Ediiioiu 

Foolecap  8to.    1884.  7#.  M. 

Grueber's  Lex  Aquilia. — ^The  Roman  Law  of  Damage  to  Property ! 
being  a  CSommentary  on  the  Title  of  the  Dig^est  **  Aa  Legem  Aqu- 
liam*'  (iz.  2).  With  an  Introduction  to  the  Study  of  the  Gorpus 
IniisGmlis.  ByEawnGBUBBEB^Dr.  Jnr.,M.A.  8^0. 1886.  10«.(Wf. 

Holland's  Institutes  of  Justinian.— Second  Edition.  Extra  fora. 
8to.     1881.  fi«. 

Holland  and  ShadwelTs  Select  Titles  from  the  Digest  of  Jua- 
tinian.— Demy  8vo.    1881.  14f. 

Holland's  Gentilis,  Albericl,  I.C.D.,  I.C.P.R.,  de  lure  Belli  LibrI 
Tres.— Edidit  T.  E.  Hoixaxd,  I.O.D.  SmaU  4to.,  half-moroooo.  21f . 

Monro's  Digest  IX.  2.  Lex  Aquilia.  Translated,  with  Notes,  by 
G.  H.  MoKBO,  M.A.    Crown  8vo.     1898.  6i. 

Monro's  Digest  XiX.  2.  Locati  Conducti.  Translated,  with  Notes, 
by  0.  H.  MONBO,  M.A.    Crown  8yo.    1891.  6$. 

Monro's  Digest  XLVII.  2,  De  Furtis.  Translated,  with  Notes,  by 
C.  H.  MoNBO,  M.A.    Crown  8to.     1893.  6f. 

Moyle's  Imperatoris  JustlnianI  Institutiones.— Third  Edition, 
2to1s.    Demy8T0.     1896.  1/.  2«. 

Poste's  Elements  of  Roman  Law.— By  €kuus.  With  a  Translaiion 
and  Commentary.  Third  Edition.  By  Edwabo  Fosxb,  Esq., 
Banister«at-Law.    Demy  8yo.     1890.  18«. 

Roby's  Introduction  to  the  Study^  of  Justinian's  Digest,  oon- 
taming  an  aooount  of  its  oomnosition  and  of  the  Jniins  used  or 
referred  to  therein.    By  H.  J.  Bobt,  M.A.    Demy  8yo.    1886.    9f. 

Roby's  Justinian's  Digest.— lib.  VII.,  Tit.  I.    De  Usufrootn,  with 

a  Legal  and  Philological  Commentary.     By  H.  J.  Bobt,  M.A. 

Demy  8vo.     1884.  .   9«. 

Or  the  Two  Parts  complete  in  One  Volume.    Demy  8to.  ISs, 

Sohm's  Institutes  of  Roman  Law. — By  Rxtdolph  Somr,  Professor  in 
the  UnlTersitv  of  Leipzig.  Translated  (from  the  Fourtii  Edition  of 
the  German)  by  J.  C.  Lbdxjb,  B.C.L.,  M.A.  With  an  Introdnototy 
Essay  by  Eawnr  Gbuxbeb,  Dr.  Jur.,  M.A.    8to.     1892.  ISs. 

Walker's  Selected  Titles  from  Justinian's  Digest— Annotated  by 
the  late  Bbtut  Waxxbb,  M.A.,  LL.D. 
Part  I.  Mandati  vel  Contra.  Digest  xvn.  x.  Crown  8yo.  1879.  6$, 
Part  II.  De  Adquirendo  rerum  domlnio,  and  De  Adouirenda  Tel 
amittenda  possessione.   Digest  zu.  1,  2.    Second  EditJog. 

Jin  th$  pm»,\ 
L  4 — 7,  ana 
Digest  zni.  1—3.    Crown  8vo.     1881.  6<. 

.  Walker's  Fragments  of  the  Perpetual  Edict  of  Salvius  Jullanus. 
Collected  and  annotated  by  Bbtav  Walkxb,  M.A.,  LL.D.  Crown 
8yo.    1877.  U. 

Whewell's  Grotius  de  Jure  Belli  et  Pacis,  with  the  Notes  of  Bar- 
beyrao  and  others ;  accompanied  by  an  abridged  Translation  of  the 
Text,  by  W.  Wbbwbix.,  D.D.    3  toIs.    Demy  8yo.    1863.         12f. 
The  Translation  separate.  U. 

RULING  CASES.-Campbell.— ru2^  "Digests,"  p.  10. 
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SALES. — Blackburn  on  Sales.  A  Treatise  on  the  Effect  of  the  Con- 
tract  of  Sale  on  the  Legal  Bights  of  Property  and  Possession  in 
Goods,  Wares,  and  Merohondise.  By  Lord  Biaokbxtbk.  2nd  Edit. 
B7  J.  0.  GiUHAic,  Esq.,  Banister-at-Law.  Royal  8yo.  1885.  1/.  1j. 
"We  have  no  hesitalaon  in  asying  that  the  work  haa  been  edited  irith  re- 
markable ability  and  gnocciw.**— Zaio  Quarterly  Review, 

SALES  OF  LAND.— Gierke  and  Humphry's  Concise  Treatise 
on  the  Law  relating  to  Sales  of  Land.  By  AxTsasT  St.  Johv 
Clebxx,  and  Hugh  M.  Mukfhbt,  Esqrs. ,  Barristers-at-Law.  Boyal 
8yo.    1885.  U.  6$. 

SALVAGE.— Kennedy's  Treatise  on  the  Law  of  Civil  Salvage.^B7 
the  Hon.  Sir  Wzlleax  R.  KazfinEDT,  a  Justice  of  the  High  Court. 
Royal  8yo.    1891.  12«. 

"The  beet  work  on  the  law  of  salvage.  It  is  a  oonmlete  exposition  of  the 
■abject,  and  as  nich  ia  aocorate  and  exhaustiye."— .^oto  Times. 

SHERIFF  LAW.— Mather's  Compendium  of  Sheriff  Law,  espe- 
cially in  relation  to  Writs  of  Execution.— By  Phujp  E.  3£athsb, 
SoUcitor  and  Notary,  formerly  Under  Sheriff  of  Nowoastle-on-l^e. 
Royal  8yo.     1894.  25«. 

"We  think  that  this  book  will  be  of  very  great  aniatanoe  to  any  penona  who 
may  fill  the  poaitiona  of  high  sheziir  and  nnder-Bheriif  from  this  time  forth.  The 
whole  of  the  lesal  prof eeaion  will  deriye  great  advantage  from  having  this 
yolnme  to  oonault."— £aio  Times. 

SHIPPING.— Marsden's  Digest  of  Cases  relating  to  Shipping, 
Admiralty,  and  insurance  Law,  down  to  the  end  of  1897. — ^By 
Rboxnaij)  O.  Mabsdbit,  Esq.,  Barrister- at- Law,  Author  of  "The 
Law  of  Collisions  at  Sea.'*    Royal  8yo.     1899.  ZOs. 

Pulling's  Merchant  Shipping  Act,  1894.  — With  Introduction, 
Not^  and  Lidex.  By  Aiszandbb  Puxxzsra,  Esq.,  Barrister-at- 
Law.    Royal  8yo.    1894.  JfetSt. 

Pulling's  Shipping  Code;  being  the  Merchant  ShippngAct,  1894 

(57  &  68  Vict.  o.  60) ;    With  Introduction,  Notes,  Tables,  Rules, 

Orders,  Forms,  and  a  Full  Index. — By  Axjeocaudsb  PuixiNa,  Esq., 

Barrister-at-Law.    Royal  8yo.     1894.  Net  It,  M. 

InUrleaved  and  bound  in  blue  leather,  net  1 U. 

Temperley's  Merchant  Shipping  Act,  1894  (57  &  58  Vict, 
c.  oO).  With  an  Introduction ;  ^otes,  including  all  Cases  decided 
nnder  the  former  enactments  consolidated  in  this  Act;  aComparatiye 
Table  of  Sections  of  the  Former  and  Present  Acts ;  an  Appendix  of 
Rules,  Regnilations,  Forms,  etc.,  and  a  Copious  Index. — By  Robert 
TsmsBLST,  Esq.,  Barrister-at-Law.    Royal  8yo.     1895.  26$. 

**  A  fnll,  complete,  and  moat  aatiafactory  vork.'*— Z^zic  Ouarleriy  Review. 

•<A  monnment  of  well-duected  industry  and  knowledge  directed  to  the 
elnddatioin  of  the  most  oomprehensiye  and  oomplioated  Ax^**^Law  Journal. 

SLAN  DER.— Odgers.— rti/#  "  libel  and  Slander." 

SOLICITORS.— Corderv's  Law  relating  to  Solicitors  of  the 
Supreme  Court  of  Judicature.  With  an  Appendix  of  Statutes 
and  Rules,  the  Colonial  Attomies  Relief  Acts,  and  Notes  on  Amwint- 
ments  open  to  Solicitors,  and  the  Right  to  Admission  to  the  Coloniee, 
to  which  is  added  an  Appendix  of  Precedents.  Third  Edition.  By 
A.  CosDSBT,  Esq.,  Bairister-at-Law.    Demy  8yo.     1899.  21f. 

**  Tho  leading  authority  on  the  law  relating  to  solidton.**— Z^ow  Journal, 

**  A  complete  compendinm  of  the  law."— Latp  Times. 

'*  Thoroughly  up  to  date  in  eyery  reepeot." — Law  Quarterly  Review. 

Turner. — Vide  "  Conyeyandng "  and  '*  Vendors  and  Purchasen." 

\*  AU  etandard  Law  Worke  are  kept  in  Stock,  in  law  eaXf  and  other  binding$. 
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SPECIFIC   PERFORMANCE.— Fry's  Treatise   on   the  Speoifio 

Performance  of  Contracts*   By  the  Bight  Hon.  Sir  EdwabdFbt. 

Thiid  Edition.    Bj  the  Anthor  and  £.  Fovxbiioiith  Fbt,  Eaq., 

Bairiater-at^Lav.    Royal  8yo.     1892.  1/.  16«. 

**  The  BtuuUurd  work  on  Speoiflc  Ferf  ornuume."— 2>nr  (lautu. 

STAMP  LAWS.— High more's  Stamp  Laws.— Being  the  Stamp  Acts 
of  1891  :  with  the  Acts  amending  and  extending  the  same,  in- 
clading  the  Finance  Act,  1899,  together  with  other  Acts  imposing 
or  relating  to  Stamp  Duties,  and  Notes  of  Decided  Cases ;  also  an 
Introduction,  and  an  Appendix  containing  Tables  showing  the  oom- 
parisonwith  the  antecedent  Law.  ByNATHAKiSL  Joseph  HiomcoBS, 
Aasistant-Solioitor  of  the  Inland  Revenue.  Demy8vo.  1900.  10«.  6^. 
«<  A  uB^hd  guide  to  those  who  desln  to  nndentsod  the  preeent  state  of  the 
stamp  laws."— Zi0tp  Journal. 

STATUTE  LAW.— Wilberforce  on  Statute  Law.  The  Frindplea 
which  gorem  the  Construction  and  Operation  of  Statatet.  By  E. 
WzLBXBiOBCB,  Esq.,  Barrister-at-Law.     1881.  18«. 

STATUTES,  and  v%d4  **  Acts  of  Parliament." 
Chltt/s  Statutes.— New  Edition.— The  Statutes  of  Fradaoal  Utility, 
from  the  earliest  times  to  1894  inclusive.  Arranged  in  Alpha- 
betical and  Chronological  Order ;  with  Notes  and  Jiidezes.  Fifth 
Edition.  By  J.  M.  Lslt,  Esq.,  Barrister-at-Law.  Boyal  8to. 
Complete  with  Index.    In  IS  Volume$,     1894-1895.  13/.  13«. 

Annual   Supplements.     By  J.  M.  Lblt,  Esq.     1895,  6f. 
1896,  10«.     1897,  be,     1898,  7«.  Sd.     1899,  7j.  Bd, 

<*It  is  a  book  which  no  pnblic  library  should  be  without."-* 
Speetaior. 

**  We  think  that  the  present  edition  will  not  only  keep  up,  but 
add  to  the  reputation  of  the  work,  and  render  it  a  work  of  permanent 
▼alue  to  the  praotising  lawyer.''— ^o/u;ttor«'  Journal. 

'*The  profeesiou  will  feel  grateful  loth  to  the  editor  and  the 
publishers  of  a  work  which  will  be  found  of  the  highest  Yslue.*' — 
Law  Journal. 

<'A  legal  work  of  the  yery  highest  importance.  .  .  .  Few  betides 
lawyers  will,  we  suspect,  realise  the  amount  of  work  which  such  an 
undertaking  inTolves  to  the  editor,  who  appears  to  hare  spared  bo 
pains  to  giTO  a  clear,  orderly,  and  methodical  character  to  the  oem- 
pilation." — Dat/y  Xewt. 

**Thi8  colleetion  has  ftilfilled  a  purpose  of  useftdness  only  to  ba 
understood  by  those  who  are  acquainted  with  the  amaring  com- 
plexity of  English  statute  law,  with  its  bewildering  ineohereuea 
and  painfal  heterogeneity." — Pall  Mall  Gazette . 

•*  The  efforts  of  the  editor  of  Chitty's  BUtutee  are  directed  to  the 
collection  and  arrangement,  under  eonyenient  heads,  of  all  the  body 
of  practical  legislation  under  which  we  liye."— Dai/y  ChronieU. 

"  Indiipensable  in  the  library  of  eyery  lawyer.*' — Saturday  Review. 

**  We  haye  examined,  with  some  care  and  much  intereet,  each 
yolume  as  it  has  come  with  rapidity  and  accuracy  from  the  preee , 
and  we  must  confess  to  some  amasement  at  the  remarkable  eUU  and 
expedition  with  which  the  compilation  has  progressed.  Not  only 
to  lawyere,  but  to  all  concerned  with  the  lawe  of  England,  Chitty'e 
Btatutee  of  Practical  Utility  are  of  eeeential  importance,  whilst  to  tiie 
practising  lawyer  they  are  an  absolute  neceedty." — Law  Timee, 

«It  is  apparently  the  belief  of  some  popular  noyeliets  that 
lawyere  in  their  diffleultiee  etill  uniformly  consult  daily  Coke  upon 
Littleton  and  Blackstone.  Those  who  know  better  are  aware  that 
the  lawyer's  Bible  is  the  '  Btotutes  of  Praetioal  ITtiUty  '—that  they 
are  his  working  tools,  eyen  more  than  accredited  text-books  or 
*  authorised  reports.'  More  than  one  Judge  has  been  heard  to  eay 
that  with  the  *  Btatutee  of  Fraetieal  Utility.*  at  his  elbow  on  the 
beach  he  was  appreheniiye  of  no  dUftcultlei  which  might  arise." — 
The  Timee, 
%*  AU  standard  Law  Worke  are  Jsepi  in  Stocky  in  law  caff  md  other  binding 


119  ft  120,  GHANOEBY  LANS,  LONDON,  W.O.  29 

SUCCESSION.— Holdsworth  and  Vickers'  Law  of  Succession, 
Testamentary  and  Intestate.    Demy  8to.    1899.  lOs.  6d, 

SUMMARY  CONVICTIONS.— Paley's  Law  and  Practice  of  Sum- 
mary Convictions  under  the  Summary  Jurisdiction  Acts, 
1845—1884}  including  Proceedings  Preliminary  and  Subse- 
quent to  Convictions,  and  the  Responsibility  of  Convicting 
Magistrates  and  their  Officers,  with  the  Summary  Jurisdic- 
tion Rules,  1886,  and  Forms.— Seventh  Edition.  Bj  W.  H. 
MinifAiffAitA,  Esq.,  Banister-at-Law.    Demy  Svo.    1892.  24«. 

TAXPAYERS*  GU I DES.—Fi&"Honse,"  "Income,"  &  "Land  Tax." 

THEATRES  AND  MUSIC  HALLS.— Geary's  Uw  of  Theatres 
and  Music  Halls,  including  Contracts  and  Precedents  of 
Contracts.— ByW.  N.  M.  Gbaht,  J.P.  With  Hiatorioal  Introduc- 
tion. ByJiJOB  WZLiJiJCByEsqn.,  Bazriston-at-Law.  8yo.  1886.  6s. 


TITHES.— Studd's  Law  of  Tithes  and  Tithe  Rent-Charge.— Being 
a  TreatiM  on  the  Law  of  Tithe  Bent-Charge,  with  a  sketch  of  the 
History  and  Law  of  Tithes  prior  to  the  Commutation  Acts,  and  in- 
cluding the  Tithe  Act  of  1891,  with  the  Rules  thereunder.  Second 
Edition.  By  Edwabd  Fixbfax  Studd,  Esq.,  Barrister-at-Law, 
Boyall2mo.    1891.  8«. 

**!niis  work  is  tiunongUy  reUaUe."— SMieitM-f*  Journal. 

TORTS.— Addison  on  Torts, — A  Treatise  on  the  Law  of  Torts ;  or 
Wrongs  and  their  Remedies.  Seventh  Edition.  By  Hobnob 
SmTBy  ^Bsq.,  Bencher  of  the  Inner  Temple,  Metropolitan  Magfia- 
trate.  Editor  of  «  Addison  on  Contracts,*^ &c.,  and  A.  P.  Pbbobval 
Ejeep,  Esq.,  Barrister-at-Law.    Royal  8to.     1893.  1/.  18«. 

"As  aa  ezhaiutiTe  digest  of  all  the  oases  which  are  likely  to  be  cited  in 
pnetice  it  standi  without  a  rival."— Lav  Journal, 

••As  now  presented,  this  valuable  traatiae  must  prove  highly  aooeptable  to 
Jndfna  and  the  prof  easion."— Zaic  Times. 

**  An  indispensable  addition  to  every  lawyer's  Ubnif^—Law  Magadms, 

Ball's  Leading  Cases  on  the  Law  of  Torts,  with  Notes.  Edited 
by  W.  E.  Biix,  LL.D.,  Esq.,  Bazrister-at-Law,  Author  at  <<Prin- 
oiples  at  Torts  and  Contracts."    Boyal  8yo.    1884.  1/.  1«. 

Biffelow's  Elements  of  the  Law  of  Torts.— A  Text-Book  for 
StDdents.  ]^  Mbltillb  M.  Bzobiow,  Ph.D.,  Lectorer  in  the  Law 
School  d  the  XJniTendty  of  Boston,  U.S. A.  Crown  8yo.  1889.  10«.(kr. 

tnnes*  Principles  of  the  Law  of  Torts.— By  L.  C.  Iimxs,  lately  one 
of  the  Judges  of  the  High  Court,  Madras,  Author  of  '*  A  Digest  of 
the  Law  of  Easements."    Demy  8to.    1891.  10«.  (kT. 

•«  A  nsefol  addition  to  any  law  library."— ikncr  Quarterlg  BooUw. 

Pollock's  Law  of  Torts  i  a  Treatise  on  the  Principles  of  Obligationfl 
arising  from  Ciyil  Wron^  in  the  Common  Law,  to  which  is  added 
the  draft  of  a  code  of  Civil  Wrongs  prepared  for  the  Gk>vemment  of 
India.  Fifth  Edition.  By  Sir  Fuedbbick  Pollook,  Bart,  Barrister- 
at-Law.  Author  of  "Principles  of  Contract,"  '<  A  Digest  of  the 
Law  of  Partnership,"  &c.    Demy  8to.     1897.  25«. 

**  Oondse,  logically  arranged,  and  aoonrate."— Low  TVhmi. 

**  Ineomparably  the  best  work  that  has  been  written  on  the  sabjeot."— 
LUsratmre,  Oct.  28, 1897. 

*'A  book  which  is  well  worlhT  to  stand  beside  the  oompanion  Tolmne  on 
*Oontneta.'  Unlike  so  many  law-oooks,  especially  on  this  sabjeet,  it  is  no  men 
digest  of  oases,  bnt  bears  the  impress  of  the  mind  of  the  writer  from  beginninff 
tatadJ'-'LmoJournaL 

Shearwood's  Sketch  of  the  Law  of  Tort  for  the  Bar  and  SolioitorB' 
Unal  Examinationa.  By  Jobbpb  A.  Skbabwood,  Eaq.,  Banister-at- 
Law.    Boyal  12mo.    1886.  3#. 
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TRADE  MARKS.— Sebastian  on  the  Law  of  Trade  Marks  and 
their  Registration,  and  matters,  oonneoted  therewitih,  fnnlnding  a 
chapter  cm  Gkx>dwi]l ;  the  Patents,  Deeig^  and  Trade  Marks  Aots,, 
1883-8,  and  the  Trade  Marks  Rules  and  InstmotionB  therennder ; 
with  Forms  and  l^ecedents ;  the  Merchandize  Marks  Acts,  1887-94, 
and  other  Statutory  Enactments ;  the  United  States  Statutes,  1 870-82, 
and  the  Rules  and  Forms  thereunder ;  and  the  Trea^  with  the  ITnitea 
States,  1877.  Bj  Lswis  Botd  SaBAsnAV,  Esq.,  Bazrister-at-Law. 
Fourth  Edition.  By  the  Author  and  Habbt  Baibd  Hbiooho,  Esq., 
Barrifiter-at-Law.    Iloyal  8yo.     1899.  12.  10«. 

<*  Stands  alone  as  aa  authoiity  upon  tba  law  of  tzade-inarks  and  their  legi*' 
tration."— Zow  JtmrmoL 

"  It  ia  rarely  we  oome  acroas  a  lawbook  wfaidi  embodies  the  resnlta  cA  yeazs 
of  oarefnl  myeatagation  and  practical  eocperienoe  in  a  branoh  of  law,  or  tliat 
can  be  tmheeitatingly  appealed  to  as  a  standard  authoritj*  This  ia  what  can  be 
aaid of  Kr.  Bebaatian'sbook."- A^UaCorv*  J<mnud. 

Sebastian's  Digest  of  Cases  of  Trade  Mark,  Trade  Name, 
Trade  Secret,  Goodwill,  &c.,  decided  in  the  Courts  of  the  United 
Kingdom,  India,  the  Colonies,  and  the  United  States  of  Ameridft: 
B7La;w]8fioTDSxBASixAir,Eaq.,Banister-at-Law.  8yo.  1879.  1/.  1«. 

**  Will  be  of  yery  great  valne  toaU  practitionen  who  hare  to  adrise  on  matten 
conneoted  with  tarade  marka."— A^UM'torf*  JowrnaL 

TRAMWAYS.— Sutton's  Tramway  Acts  of  the  United  Kingdom; 
with  Notes  on  the  Law  and  Praetice,  an  Introduction,  indudiDg  the 
Proceedings  before  the  Committoos,  Decisions  of  the  Referees  with 
respect  to  Locus  Standi,  and  a  Summary  of  the  Ftindplcs  of  T^»mway 
Rating,  and  an  Appendix  containing  the  Standing  Orders  of  Par- 
liament. Rules  ox  the  Board  of  Trade  relating  to  Tramways,  &c. 
Second  Edition.  By  Hxnbt  SxraroN,  assisted  by  Robsbt  A.  Bsf- 
mxT,  Barristers-at-Law.    Demy  8vo.    1883.  15«. 

TRUSTS  AND  TRUSTEES.— Ellis'  Trustee  Act,  1893,  including 
a  Guide  for  Trustees  to  Investments.  By  Abthub  Leb  Et.lts,  Esq., 
Baiiister-at-Law.    Fifth  Edit.    Roy.l2mo.     1894.  6«. 

"The  entire  Act  is  annotated,  and  the  way  in  which  this  ia  done  is  aatia- 
tuiory."—Law  Journal,  ' 

**  Mr.  Arthur  Lee  EUia  gives  many  valuable  hints  to  trostees,  not  only  with 
regard  to  the  interpretation  of  the  measure,  but  also  with  regard  to  niTeat- 


Qodefroi's  Law  Relating  to  Trusts  and  Trustees.— Second  Edit. 
By  Henbt  Gk>DEFBOZ,  of  Linoohi'B  Inn,  Esq.,  Banister-at-Law. 
Royal  8vo.    1891.  1^  12«. 

**  Hie  aeoond  edition  of  this  work  which  lies  before  ua  ia  a  model  of  what  a 
legal  text-book  oujcht  to  be.  It  ia  olear  in  style  and  dear  in  anangement."— 
Law  Timea. 

VENDORS  AND  PURCHASERS.— Dart's  Vendors  and  Pur- 
chasers.— ^A  Treatise  on  the  Law  and  Practice  relating  to  Yendon 
and  Purchasers  of  Real  Estate.  By  the  late  J.  Hsnbt  Dabt,  Esq., 
one  of  the  Six  Conveyancing  Counael  of  the  High  Court  of  Justice, 
Chancery  Division.  Sixth  Edition.  By  Whjjax  Babbbs,  Esq., 
Q.C.,  RicBABD  BxTBDON  HAiJ)Ains,  and  WiiujkJf  Robebt  Sheldon, 
Esqrs.,  Bazristers-at-Law.  2  vols.    Royal  8vo.     1888.  3/.  I6t. 

'*The  ext^udve  changes  and  numerous  improvementa  which  have  been  intro- 
duced are  the  result  of  assidaous  labour,  oombined  with  critical  acumeo,  sound 

knowledge,  and  practical  experience "For  the  copious  and  excellent  index 

we  have  nothing  but  praise.  We  have  been  informed  that  an  authority  of  the 
highest  eminence  has  pronounced  it  to  be  the  best  in  any  existmg  law  book,  and 
we  humbly  concur  in  that  opinion."— Law  Quarterly  JieiHew. 

Turner's  Duties  of  Solicitor  to  Client  as  to  Sales,  Purchases,  and 

,     Mortgages  of  Land.— Second  Edition.    By  W.  L.  Kiooir,  Esq^, 

Banister-at-Law.    Demy  8vo.    1893.  10«.  6if. 

'*  The  most  akilled  in  practical  oonveyandnff  would  gafai  many  useful  hints 
-     from  a  perusal  of  the  book,  and  we  recommend  it  in  all  oonfldeDOB.*^— Law  IfoUs, 
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VENDORS  AND  PURCHASERS^contintied. 

Webster's  Law  Relatingto  Particulars  and  Ctfnditiohs  of  Sale. 

on  a  Sale  of  Land.— With  Appendix  of  Forms.    Second. Edition. 

By  WnxiAX  Fbsdbbiok  Wsbstjsb,  Esq.,  BaErister-at-Law.    Bojal 

8to.     1896.  259. 

**  This  ifl  the  Second  Edition  of  a  well  arranged  and  naef  ol  book,  and  the  nae- 
f nlnen  will  not  be  impaired  hj  the  fact  that  the  authority  for  each  proposition 
and  the  xeferanoe  to  snoh  authority  are  dted  in  the  text  itself  iastead  of  being  ^ 
^  1  to  a  footnote."— Law  Journal. 


Webster's  Conditions  of  Sale  under  the  Land  Transfer  Acts, 
1875  and  1897.  Being  a  Supplement  to  above.  Boyal  8vo. 
1899.  Iftt  2#. 

WAR,  DECLARATION  OF.— Owen's  Declaration  of  War.— A 
Bumj  ci  the  Position  of  Bellifferents  and  Neatrals,  with  relatiTe^ 
oonaiaeiationa  of  Shipping  and  Marine  Insaranoe  daring  War.  Bj 
DouoLAS  Owmr,  Esq.,  Banister-at-Law.    Demy  8vo.     1889.      2 It. 

Owen's  Maritime  Warfare  and  Merchant  Shipping.— A  Summary 
of  the  Bights  of  Capture  at  Sea.  By  Douglas  Owmr,  Esq.,  Bar- 
zister-at-Jjaw.    Demy  8vo.     1898.  Ifet  2s, 

WILLS.— Theobald's  Concise  Treatise  on  the  Law  of  Wills.— 
Fonrih  Edition.  ByH.S.THBOBAZJ>,E0q.,Barrister-at-Ijaw.  Boyal 
Sto.    1895.  ZOt. 

M  Oomprehenaiye  thongh  easy  to  nse,  and  we  adfise  all  oonveyanoen  to  get  a 
oopy  of  it  without  loss  of  time."— Low  Journal. 

<*  Of  great  ability  and  value.  Itbeanon  ereKypegetraoes  of  oanand  soond 
jwigmimt."—8olieUora'  Journal. 

'*  The  work  is,  in  oar  opinion,  an  excellent  one,  and  of  renr  great  value,  not 
only  as  a  work  of  n-f  erence,  but  also  for  those  who  can  afford  to  give  speoial  time  to 
the  study  of  the  subject  with  which  it  deals."— Low  StutUnl^t  Journal. 

■  Weaver's  Precedents  of  Wills.— A  Collection  of  Concise  IVeoedents 
of  Wills,  with  Introduction,  Notes,  and  an  Appendix  of  Statutes. 
By  Chablbb  WxiLVEB,  B.A.    Post  8vo.    1882.  6t. 

Wl  N  Dl  NQ  U  P.— Palmer's  Company  Precedents.— For  use  in  rela- 
tion to  Companies,  subject  to  the  Companies  Acts,  1862—1890.  * 
Part  II.  WiMDiNO-UpFoBMaAKDPaicncK.  Arranged  as  follows: — 
Compulsory  Winding-XJp,  Voluntary  Winding- Up,  Winding- Up. 
under  Supervision,  Arrangements  and  Compromises,  with  copious 
Notes,  and  an  Appendix  of  Acts  and  Bules.  Eighth  Edition.  By 
Fbahgxb  Bbattfobt  Palxeb,  assisted  by  Fbahk  Etahs,  Eaqrs., 
Bazxisters-at-Law.    Boyal  8vo.     1900.  {Nearly  ready.)    82«. 

'*  FlRlmsr*B  *  Company  Precedents '  is  the  book  par  exeeltenee  for  pKBotitionerB. 

It  is  needless  to  reoommend  Hr.  Palmers  bool^  to  the  profession,  for  it 

Is  already  known  and  appreciated.  We  advise  those  who  have  any  doubts  to  con-  . 
suit  it,  and  they  will  be  in  agreement  with  job."— Law  Journal. 

**  Bimply  inyaluable,  not  only  to  oompany  lawyers,  bat  to  everybody  eon- 
neoted  with  oompanies."— ^^^aoiMiai  News. 

WORKMEN'S  COMPENSATION  ACT.-Fu^  "Employers'  Lia- 
biliiy.'^ 

WRECK  INQUIRIES.— Murton's  Law  and  Practice  relatingto  ' 
Formal  Investigations  in  the  United  Kingdom,  British  Posses- 
sions and  before  Naval  Courts  into  Shipping  Casualties  and  , 
the  Incompetency  and  Misconduct  of  Snips' Officers.    With 
an  Introduction.    By  Waxabb  Mubtoit,  Solicitor  to  the  Board  of 
TtBdB.    Demy8vo.    1884.  l/.4«. 

WRONGS.— Addison,  Ball,  Pollock,  S bearwood.— FOf  «  Torts."      ' 
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Annual  Digest,  1899.— Edited  bj  Jomr  Mbws,  Esq.,  Borrister-at* 
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Arnould  on  the  Law  of  Marine  Insurance. — Seyenth  Edition.  Bj 
Edwabd  LoiTia  dx  Habt  and  Ralph  Ixjft  Sdcst,  Eaqrs.,  Barriaten- 
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Campbell's  Ruling  Cases.— Airanged,  Annotated  and  Edited  hj 
K.  Gaxfbkll,  Esq.,  Bairister-at-Law ;  with  American  Notes  l^* 
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Vol.  XXI. :  **  Payment "  to  "  Purchase  for  Value  without  Notice." 
Vol.  XXII.  «*  Quo  Warranto  "  to  "  River."  {In  preparation.) 

To  be  eompleted  in  25  Volumet. 

Chitty's  Fornrts  of  Practical  Proceedings  in  the  Queen's  Bench 
Division. — ^Thirteenth  Edition.  By  T.  W.  Chxitt  and  Hkbbebt 
Chittt,  Eaqra.,  Barristers-at-Law.  {In  preparation.) 

Digest  of  Cases,  Overruled,  Approved,  or  otherwise  specially 
considered  In  the  English  Courts  to  the  end  of  1899.  Wiih 
extracts  from  the  Judgments  dealing  with  the  same.  By  W.  A.  G. 
Woods  and  J.  Rztohib,  Esqrs.,  Barristers- at-Law.  Being  a  new 
edition  of  **  Dale  and  Lehicann's  Digest."  {In  preparation.) 

Jepson's  Lands  Clauses  Consolidation  Acts.~Second  Edition.  By 
J.  M.  LiOHTWOOD,  Esq.,  Barrister-at-Law.  {In  preparation.) 

MacArthuron  the  Contract  of  Marine  Insurance.— Third  Edition. 
By  CsABLEB  MacAbthub,  Esq. ,  Average  Adjuster.     {In  preparation.) 

Macdonall's  Law  of  Master  and  Servant. — Second  Edition.  By  John 
Maodonell,  LL.D.,  C.B.,  Esq.,  a  Master  of  the  Supreme  Court. 

{In  preparation.) 

Palmer's  Company  Precedents.— For  use  in  relation  to  Companies 
subject  to  the  Companies  Acts. 
Part  n.  WIKDIHe-UF  POBMB  AVD  PRAGTICS.     With  an 
Appendix  of  Acts  and  Rules.   Eighth  Edition.  By  Feanois  Beaufobt 
Paucbb,  assisted  by  Faii^x  Evans,  Esqrs.,  Banisters-at-Law. 

{Nearly  ready.) 

Part  III.    DEBEHTUKSS  AND  DXBEVTTTBE    STOCK.      With 

copious  Notes.    Eighth  Edition.     By  I^ancib  Bbautobt  Pauceb, 

Esq.,  Barrister-at-Law.  {Nearly  ready.) 

Redman  and  Lyon's  Law  of  Landlord  and  Tenant,  including  the 
Practice  of  £jeotment.  Fifth  Edition.  By  Joseph  H.  Rkdxan, 
Esq.,  Barrister-at-Law.  {In  preparation.) 

Roscoe's  Dieest  of  the  Law  of  Evidence  on  the  Trial  of  Actions 
at  Nisi  Prius.— Seventeenth  Edition.  By  Mattbzcb  Powell,  Esq., 
Barrister-at-Law.  {In  theprese.) 

Russell's  Treatise  on  the  Power  and  Duty  of  an  Arbitrator,  and 
the  Law  of  Submissions  and  Awards;  with  an  Appendix  of 
Forms,  and  of  the  Statutes  relating  to  Arbitration.  Eighth  Edition. 
By  Edwabd  Jakes  Pollock,  Esq.,  an  Official  Referee  of  the  Supreme 
Court  of  Judicature,  and  the  late  Hkbbebt  Russell,  Esq.,  Barrister- 
at-Law.  {Nearly  ready.) 

Shirley's  Selection  of  Leading  Cases  in  the  Common  Law.— With 
Notes.  By  W.S.  Shxblet,  Esq.,  Barrister-at-Law.  Sixth  Edition. 
By  RiCHABD  Waison,  Esq.,  Barrister-at-Law.  {In  the  preu.) 

Smith's  Manual  of  Equity  Jurisprudence  for  Practitioners  and 
Students,  By  Jobiah  W.  Sioth,  Q.O.  Fifteenth  Edition.  By 
Stdziet  E.  Williams,  Esq.  {Nearly  ready.) 
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THE  5BRIE5  WILL  BE  COMPLETED  IN  TWENTY-FIVE  VOLUMES. 

The  following  Volumes  (sold  separately)  have  been  issued: — 

Volume  XIII.  Infant— Insurance. 

XIV.  Insurance— Interpretation. 

XV.  Judge  — Landlord    and 
Tenant. 

XVI.  Larceny— Mandate. 
XVII.  Manorial  Riglit-Mistalce. 
XVIJI.  Mortgage— Negligence. 
XIX.  Negligence— Partnership. 
XX.  Patent. 
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{Nearly  ready,) 

XXII.  Quo  Warranto-^River. 
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III. 
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'  One  of  the  most  ambitious,  and  ought  to  be,  when  it  is  complete,  one  of  the  most  generally 
useful  legal  works  which  the  present  century  has  produced.' — Literature, 

*  The  rapidity  and  fullness  which  mark  this  compilation  are  remarkable.  As  the  work  grows 
it  is  seen  to  be  a  perfect  storehouse  of  the  principles  established  and  illustrated  by  our  case  law 
and  that  of  the  United  SUtes.'— jLaw  Times, 

'  By  this  time  this  series  has  become  so  widely  known,  and  doubtless  appreciated,  that  it 
becomes  unnecessary  to  do  much  more  than  chronicle  the  appearance  of  the  new  volume,  to 
state  the  contents,  and  to  say  that  its  workmanship  is  quite  up  to  the  former  level.* — Law 
Journal. 

'  A  work  of  unusual  value  and  interest  ....  Each  leading  case  or  group  of  cases  is 
preceded  by  a  statement  in  bold  type  of  the  rule  which  they  are  quoted  as  establishing.  The 
work  is  happy  in  conception,  and  this  first  volume  shows  that  it  will  be  adequately  and  success- 
fully carried  out.' — Solicitors'  Journal. 

'  The  general  scheme  appears  to  be  excellent,  and  its  execution  reflects  the  greatest  credit 
on  everybody  concerned.  It  may,  indeed,  be  said  to  constitute,  for  the  present,  the  high-water 
mark  of  the  science  of  book-making.' — Saturday  Review. 

*A  Cyclopaedia  of  law  .  .  .  most  ably  executed,  learned,  accurate,  clear,  concise;  but 
perhaps  its  chief  merit  is  that  it  impresses  on  us  what  the  practising  English  lawyer  is  too  apt  to 
forget— that  English  law  really  is  a  body  of  principles.' — The  British  Review. 
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Palmer's  Company  Precedents  for  use  in  relation  to  Companies 

subject  to  the  Companies  Acts. 

PART  I.  COMPANY  FORMSf  arranged  as  follows :  Promoters,  Prospectuses,  Under- 
writing, Agreements,  Memoranda  and  Articles  of  Association,  Private  Companies, 
Employees'  Benefits,  Resolutions,  Notices,  Certificates,  Powers  of  Attorney,  Debentures 
and  Debenture  Stock,  Banking  and  Advance  Securities,  Petitions,  Writs,  Pleadings, 
Judgments  and  Orders,  Reconstruction,  Amalgamation,  Special  Acts.  With  Copious 
Notes,  and  an  Appendix  containing  Acts  and  Rules  Seventh  Edition.  By  Frakcis 
Beaufort  Palmer,  Esq.,  Barrister-at-Law,  assisted  by  the  Hon.  Charles  Macnaghten, 
Q.C.,  and  Arthur  John  CHrmr,  Esq.,  Barrister-at-Law.     Cloth,  365.  rSoS. 

PART  II.  WiNDiNQ'UP  FORMS  AND  PRACTICE,  arranged  as  foUows :  Compulsory 
Winding-up,  Voluntaiy  Winding-up,  Winding-up  under  Supervision,  Arrangements  and 
Compromises,  with  Copious  Notes,  and  an  Appendix  containing  Acts  and  Rules.  Eighth 
Edition.  By  Francis  Beaufort  Palmer,  assisted  by  Frank  Evans,  Esqrs.,  Barristers- 
at-Law.    Cloth,  335.  1900. 

PART  III.  DEBBNTURBS  AND  DEBENTURE  STOCK,  including  Debentures,  Trust 
Deeds,  Stock  Certificates,  Resolutions,  Prospectus,  Writs,  Pleadings,  Judgments, 
Orders,  Receiverships,  Notices,  Miscellaneous,  with  Copious  Notes.  Eighth  Edition. 
By  Francis  Beaufort  Palmer,  Esq.,  Barristei^at-Law.    Qoth,  915.  1900. 

*In  company  drafting  it  atanda  nnrivalled.'— Z.«tp  Tim*s, 

'  Theae  volumes  will  form  the  standard  aathority  on  the  parttcalar  aspect  of  Conopany  Law  with  which  they  deal. 
...  It  is  not  often  that  the  draftsman  finds  that  Palmer^s  Forms  do  not  contain  what  he  requires,  whilst  the  Notes 
are  admitted  on  all  hands  to  contain  a  mine  of  informatioa  on  the  details  of  Company  tAW.'-'Law  Jtmmai. 
Second  Edition,  Royal  8vo,  doth,  las.  6a. 

Palmer's  Company  Law.  a  Practical  Handbook  for  Lawyers  and 
Business  Hen.  With  an  Appendix  containing  the  Companies  Acts,  1862  to  1898, 
and  Rules.    By  Francis  Beaufort  Palmer,  Esq.,  Barrister-at-Law.  1898. 

*  The  work  is  a  marvel— for  clearness,  fulness,  and  accuracy  nothing  could  he  better.     In  every  page  the 
maater-band  is  discernible.    Nothing  is  shirked ;  every  difficulty  is  faced  and  met.*— Z^na  litatu. 

Just  Published.     Demy  8vo,  cloth,  los.  6d, 

HIGHMOBE'S  Stamp  Laws.  Being  the  Stamp  Acts  of  1891;  with 
the  Acts  amending  and  extending  the  same,  including  the  Finance  Act,  1899,  •  together 
with  other  Acts  imposing  or  relating  to  Stamp  Duties^  and  Notes  of  Decided  Cases; 
also  an  Introduction,  and  an  Appendix  containing  Tables  showing  the  comparison  with  the 
antecedent  law.  By  Nathaniel  Joseph  Highmore,  Esq.,  Barrister-at-Law,  Asnstant 
Solicitor  of  the  Inland  Revenue.  1900. 

'Will  be  found  of  the  greatest  use  by  solicitors,  the  officers  of  companies^  and  all  men  of  bosfaiess.*— 
LawJoHmai. 

Now  Ready,  Royal  8vo,  cloth,  7s.  6d. 

Hunt's  London  Government  Act,  1899.    The  Law  relating  to 

Metropolitan  Boroughs  and  Borough  Councils.  By  John  Hunt,  Esq.,  Barrister-at-Law, 
Author  of  '  London  Local  Government.*  i899- 

'  Mr.  Hunt  deals  systematically  with  all  the  sections  of  the  Act,  and  the  man  of  legislatioa  incorporated  by 
reference.  *-^Law  Journal. 

Just  Published.    Fifteenth  Edition,  Demy  8vo,  cloth,  zas.  6d, 

Smith's  Manual  of  Equity  Jurisprudence.    For  Practitioners 

and  Students.  Founded  on  the  Works  of  Story  and  other  writers,  comprising  the 
Fundamental  Principles  and  the  Points  of  Equity  usually  occurring  in  General  Practice. 
By  JosiAH  W.  SMn-H,  Esq.,  Q.C.  Fifteenth  Edition.  By  Sidney  E,  Williams,  Esq., 
Barrister-at-Law.  1900. 

*  Still  holds  its  own  as  the  most  popular  first  book  of  equity  jurisprudence,  and  one  which  every  student  must 
of  necessity  reaLd-'-^Law/ouma/. 

Eleventh  Edition,  Demy  8vo,  cloth,  15s. 

Smith's  Manual  of  Common  Law.     For  Practitioners  and  Students. 

Comprising  the  Fundamental  Principles,  with  useful  Practical  Rules  and  Decisions.  By 
JosiAH  W.  Smith,  Esq.,.  Q.C.  .Eleventh  Edition.  By  C.  Spurling,  Esq.,  Barrister- 
at-Law  *■  -  1898. 

to  the  learning 


'  Smith's  Manuals  of  Common  Law  and  Equity  must  be  resorted  to  as  the  open  1 
requisite  in  the  Pinal  Examination  of  the  Incorporated  Law  Society.*— />oot  Dr.  R^Ufs  LeOurt, 
Just  Published.     Sixth  Edition,  Demy  8vo,  cloth,  i6s. 

Shirley's  Selection  of  Leading  cases  in  the  Common  Law. 

With  Notes.    By  W.  S.  Shirley,  Esq.,  Barrister-at-Law.    Sixth  Edition.    By  Richard 
Watson,  Esq..  Barrister-at-Law.  1900. 

*  A  sound  knowledge  of  common  law  can  be  gleaned  from  Shirley.*— Z^rar  NoUs. 
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Employers  and  Workmen  Act,  1875,  Rules  and  Forms  thereunder,  and  Precedents  of  Indentures, 
Pleadings,  Agreements,  and  Assignments.  By  Evans  Austin,  M.A.,  LL.D.,  of  the  Middle 
Temple,  Barrister-at-Law. 

/ust  Published,    Eighth  Edition,    1900.    Royal  Svo,  cloth^  yos. 

RUSSELL'S  TREATISE  ON  THE  POWER  AND  DUH  OF  AN  ARBITRATOR, 
AND  THE  LAW  OF  SUBMISSIONS  AND  AWARDS. 

With  an  Appendix  of  Forms  and  of  the  Statutes  relating  to  Arbitration.    Eighth  Edition, 

By  EDWARD  POLLOCKp  Esq., 
An  Official  Referee  of  the  Sapreme  Court  of  Jadicatare. 

And  the  late  HERBERT  RUSSELL,  Esq.,  BarHster-at-Law. 

<The  ezecation  of  the  work  leavea  nothing  to  he  desired.*— £afir  T^mee^  April  14,  1900. 
'  After  a  careful  examination  of  the  way  in  which  the  work  has  heen  done,  we  may  say  that  nothing  which 
the  practitioner  will  want  to  Icnow  seems  to  nave  been  omitXtAJ'— Lam  Journal^  April  ai,  1900. 


Nearly  Ready,    Seventeenth  Edition,    2  vols.    Demy  Bvo,  cloth,  £2  2s. 

ROSGOE'S  DI8EST  OF  THE  LAW  OF  EVIDENCE  ON  THE  TRIAL 
OF  ACTIONS  AT  NISI  PRIUS. 

Seventeenth  Edition, 
By  MAURICE  POWELL,  Esq.,  Bar^ister-a^Uw. 

*  A  vast  and  cloady-packed  storehouse  of  information  on  practice  at  Nisi  Prias.*—ZMV /MirMil 
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of  Dale  and  Lehmann's  'Overruled  Cases,'  by  W.  A.  G.  Woods  and 
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XVIll.  Mortgage— Negligence. 
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{Nearly  ready.) 
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*  One  of  the  most  ambitious,  and  ought  to  be,  when  it  is  complete,  one  of  the  most  generally 
useful  legal  works  which  the  present  century  has  produced.' — Literature. 

*  The  rapidity  and  fullness  which  mark  this  compilation  are  remarkable.  As  the  work  grows 
it  is  seen  to  be  a  perfect  storehouse  of  the  principles  established  and  illustrated  by  our  case  law 
and  that  of  the  United  States.' — Law  Times, 

'  By  this  time  this  series  has  become  so  widely  known,  and  doubtless  appreciated,  that  it 
becomes  unnecessary  to  do  much  more  than  chronicle  the  appearance  of  the  new  volume,  to 
state  the  contents,  and  to  say  that  its  workmanship  is  quite  up  to  the  former  level.* — Law 
Journal, 

*  A  work  of  unusual  value  and  interest Each  leading  case  or  group  of  cases  is 

preceded  by  a  statement  in  bold  type  of  the  rule  which  they  are  quoted  as  establishing.  The 
work  is  happy  in  conception,  and  this  first  volume  shows  that  it  will  be  adequately  and  success- 
fully carried  out.' — Solicitors*  Journal. 

'  The  general  scheme  appears  to  be  excellent,  and  its  execution  reflects  the  greatest  credit 
on  everybody  concerned.  It  may,  indeed,  be  said  to  constitute,  for  the  present,  the  high-water 
mark  of  the  science  of  book-making.' — Saturday  Review. 

'  A  Cyclopaedia  of  law  .  .  .  most  ably  executed,  learned,  accurate,  clear,  concise ;  but 
perhaps  its  chief  merit  is  that  it  impresses  on  us  what  the  practising  English  lawyer  is  too  apt  to 
forget— that  English  law  really  is  a  body  of  principles.' — The  British  Review. 
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NOTES. 

WE  find  it  necessary  to  repeat  that  publications  intended  for 
the  Editor  of  this  Review  should  be  sent  to  him  in  London^ 
at  13  Old  Squai*e,  Lincoln's  Inn,  and  not  to  Oxford. 


,  When  may  a  person  be  fairly  charged,  either  morally  or  legally, 
with  'evading'  the  liability  to  death  duties? 

This  is  an  inquiry  which  at  the  present  moment  constantly 
occupies  the  mind  and  occasionally  distresses  the  conscience  of 
persons  who  dread  that  the  incidence  of  estate  duty  and  succession 
duty  may  lead  to  the  impoverishment  of  their  children. 

The  moral  question  may  be  answered  decisively  and  offhand. 
The  legal  and  the  moral  duty  in  this  instance  precisely  coincide. 
No  Englishman  is  ever  held  bound,  either  by  himself  or  by  his 
neighbours,  to  pay  a  penny  more  of  income  tax  than  the  Income 
Tax  Acts  as  construed  by  the  Courts  impose  upon  him.  The  same 
principle  applies  to  death  duties.  No  man  is  morally  bound  to 
pay  a  penny  of  estate  duty  or  of  succession  duty  which  is  not 
legally  due  from  him  under  the  statutes  by  which  these  taxes 
are  imposed. 

When,  then,  may  a  man  be  treated  by  the  law  Courts  as 
attempting  to  evade  liability  to  death  duties  ? 

This  is  the  question  to  which  Sims  v.  TAe  Registrar  of  Probates 
[1900]  A.  C.  323,  gives  something  like  an  answer. 

The  case  was  decided^  it  is  true,  under  an  Australian  Act,  but 
the  considerations  on  which  it  turns  are  of  general  application. 

'Everybody  agrees,'  say  the  Privy  Council,  *tiiat  the  word 
[evade]  is  capable  of  being  used  in  two  senses,  one  which  suggests 
underhand  dealing,  and  another  which  means  nothing  more  than 
the  intentional  avoidance  of  something  disagreeable '  (ibid.  p.  334), 
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and  the  general  conclusion  drawn  by  the  Privy  Council  appears 
to  be  that  '  evasion '  in  the  legal  sense,  i.  e.  in  the  sense  in  which 
it  may  render  an  attempt  to  escape  liability  to  death  duties  void, 
implies  some  underhand  dealing  or  the  existence  of  some  sham 
traoisaction,  such  as  an  apparent  gift  by'  A  to  By  under  which 
A  does  not  in  reality  part  at  all  with  the  propei-ty  which  he  in 
form  gives  away.  What  is  at  any  rate  perfectly  clear  is  that,  even 
under  an  enactment  more  stringent  than  the  English  statutes 
which  impose  death  duties,  a  man  cannot  be  held  to  evade  the 
law  simply  because  he  makes  a  perfectly  honest  and  real  gift  of 
his  property  with  the  avowed  motive  of  saving  his  children  from 
the  payment  of  death  duties  on  his  decease.  .In  this  matter  the 
words  of  lindley  L.  J.  in  Yorkshire  Wagon  Co.  v.  Madure  (i88a), 
21  Ch.  D.  318,  C.  A.,  are  still  full  of  instruction.  '  There  is  always 
an  ambiguity  about  the  expression  '*  evading  an  Act  of  Parliament." 
In  one  sense  you  cannot  evade  an  Act  of  Parliament ;  that  is  to 
say,  the  Court  is  bound  so  to  construe  every  Act  of  Parliament  as 
to  take  care  that  that  which  is  reaUy  prohibited  may  be  held  void. 
On  the  other  hand,  you  may  avoid  doing  that  which  is  prohibited 
by  the  Act  of  Parliiunent,  and  you  may  do  something  else  equally 
advantageous  to  you  which  is  not  prohibited  by  the  Act  of  Pftrlia* 
ment.'  Evasion,  in  short,  in  the  sense  in  which  it  is  legally  or 
morally  culpable,  implies  dishonesty. 


The  Attorney- GenerfU  v.  Merthyr  Tydfil  UnioH  [1900]  i  Ch.  516, 
69  L  J.  Ch.  299,  C.  A.,  has  a  singular  interest  for  persons  versed  in 
the  comparative  study  of  institutions. 

The  case  exhibits,  on  the  one  hand,  the  fundamental  difference 
between  English  and  foreign  ideas  as  to  the  functions  of  the 
ordinary  courts.  The  judgment  of  the  Court  of  Appeal  has,  in 
effect,  determined  a  matter  of  high  policy.  We  may  be  certain 
that  on  the  continent,  and  especiaUy  in  France,  the  ordinary  judges 
would  have  deemed  that  the  sort  of  question  raised  in  the  Attorney- 
General  v.  Merthyr  Tydfil  Union  lay  outside  their  jurisdiction;  it 
would  have  been  determined  either  by  the  direct  action  of  the 
executive  or  by  administrative  tribunals,  which,  though  in  Fiance, 
at  least,  they  have  now  developed  into  real  courts,  have  a  distinctly 
official  character. 

The  case  shows,  on  the  other  hand,  a  tendency  of  modem  legis* 
lation  to  introduce  into  England  administrative  arrac^fements 
which  have  an  affinity  to  the  droit  administratif  of  France ;  the 
power  of  the  Local  Qovemment  Board  to  sanction  payments  made 
by  the  guardians  in  relief  of  the  poor,  even  though  made  unlaw- 
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fully,  may  be  practically  expedient,  but  it  is  alien  to  the  strictly 
legal  spirit  of  English  constitutionalism.  It  increases  the  discre- 
tionary power  of  the  administration,  whilst  it  diminishes  the  legal 
authority  of  the  Courts. 


The  Lord  Chief  Justice  in  his  recent  discourse  on  advocacy  told 
us  that  when  he  was  at  the  bar,  he  once  went  before  Lord  Westbury 
with  an  armful  of  authorities  to  support  his  argument,  whereupon 
Lord  Westbury  said, '  Mr.  Russell,  before  you  cite  those  cases,  have 
you  made  quite  sure  that  the  facts  in  them  are  the  same  as  those  of 
the  present  case  1  .  You  will  probably  find,  if  you  examine  them 
closely,  that  most  of  them  are  irrelevant.'  This  is  advice  which 
may  be  commended  to  the  profession  generally,  which  *runs  at 
large,'  as  O.  W.  Holmes,  sen.,  would  say.  It  would  have  saved 
much  Station  of  authorities,  for  instance,  in  Burehell  v.  WUde 
([1900]  I  Ch.  551,  69  L.J.  Ch.  314,  C.A),  if  the  facts  there,  in 
particular  the  terms  of  the  dissolution  agreement,  had  been  attended 
to.  By  that  agreement,  as  expressed  in  the  award,  the  clients' 
business  and  papers  were  to  be  divided,  some  going  to  the  Burchells 
and  some  to  the  Wildes,  and  the  goodwill  so  far  as  it  was  an  inci- 
dent of  the  possession  of  the  papers  was  also  to  be  divided  between 
them — not  to  be  sold.  This  was  the  scheme  of  the  dissolution. 
The  name  of  the  old  firm  was  one  of  the  assets — the  partners  were 
tenants  in  common  of  it — and  the  obvious  inference  of  intention — 
coinciding  with  the  legal  result  in  the  absence  of  agreement — was 
that  each  set  of  partners  were  to  be  entitled  to  use  it.  Oiven  these 
conclusions,  the  case  resolved  itself  into  nothing  more  than  one  of 
fact,  viz.  whether  the  defendants  Burehell,  Wilde  &  Co.,  were  using 
the  name  in  such  a  way  as  to  expose  the  plaintiffs,  BurcheUs  &  Co., 
to  liability  or  risk  of  liability.  In  this  respect  people  must  not  be 
too  particular.  Nearly  everybody  is  liable  to  the  inconvenience  of 
being  mistaken  for  some  one  else. 


X  8f  Co.f  the  proprietors  of  a  circulating  library,  circulate  copies 
of  a  book,  whidi,  unknown  to  them,  contains  a  libel  on  A  ;  they  are 
prima  facie  publishers  of  a  libel,  and,  if  they  cannot  show  that  their 
ignorance  was  free  from  negligence,  they  are  liable  to  ^  in  damages : 
VizeUUy  V.  Mudie's  Select  Library  [1900]  2  Q.  B.  170,  C.  A. 

There  is  nothing,  be  it  noted,  in  this  case  which  really  conflicts 
with  Emmene  v.  Pottle  (1885),  16  Q.  B.  D.  354.  That  case  establishes 
that  a  newsagent  who  sells  a  newspaper  in  the  ordinary  course  of 
his  trade  is  prima  facie  the  publisher  of  any  libel  contained  therein, 
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TRADE  MARKS.— Sebastian  on  the  Law  of  Trade  Marks  and 
their  Registrationi  and  matters,  oonneoted  iherewitli,  mfllnding  a 
diapter  cm  QoodwiU ;  the  Patents,  Demgns  and  Trade  Marks  Aiots,^ 
1883-8,  and  the  Trade  Marks  Rules  and  Instmotions  thereunder; 
with  Fomis  and  j^ecedents ;  the  Merchandize  Marks  Aots,  1887-94, 
and  other  Statutory  Enactments ;  the  United  States  Statutes.  1 870-82, 
and  ihe  Rules  and  Forms  thereunder ;  and  the  Trea^  with  tne  Unitea 
States,  1877.  Bj  Lswis  Botd  SKBAanAV,  Esq.,  Barrister-at-Law. 
Fourth  Edition.    By  the  Autiior  and  Habbt  Baibd  Hmnfmo,  Esq., 
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Royal 


Barrister-at-Law.    Royal  8vo.    1899.  1/.  10«. 

<*Btaads  •loneasaa  avthocity  upon  tba  law  of  tnd»-marks  and  their  legis' 
tn!tknL**^Law  Journal, 

"  It  ia  na«ly  we  oome  boobb  a  lawbook  which  embodies  the  reenlte  of  yean 
of  oaiefnl  faxTeetigation  and  practical  ezperienoe  In  a  bnmoh  of  law,  or  tliat 
oaa  be  nnheeitatmerly  appealed  to  as  a  standard  anthoritj*  Hiis  la  what  can  bo 
aaid  of  Mr.  Bebaataan'abook."~&>iieilor«'  J<mnud. 

Sebastian's  Digest  of  Cases  of  Trade  Mark,  Trade  Name, 
Trade  Secret,  Goodwill,  &c.,  decided  in  the  Courts  of  the  United 
Kingdom,  India,  the  Colonies,  and  the  United  States  of  Amerioa. 
ByLBwaBoTDSsBAsnAV, Esq., Barrister-at-Law.  8yo.  1879.  ILlt. 

"Win  bo  of  Terr  great  value  to  all  praotition€n  who  haTa  to  adriw  on  matten 
connected  with  Ixaae  marka."— AtNeitorf*  Jommak 

TRAMWAYS.— Sutton's  Tramway  Acts  of  the  United  Kingdom; 
with  Notes  on  the  Law  and  Praetioe,  an  Introduction,  inolnduig  the 
Proceedings  bofore  the  Committees,  Decisions  of  the  Referees  with 
respect  to  Locus  Standi,  and  a  Summary  of  the  I^rindplos  of  Tramway 
Rating,  and  an  Appendix  containing  the  Standing  Orders  of  Par- 
liament. Rules  ox  the  Board  of  Trade  relating  to  Tramways,  &c. 
Second  Edition.  By  Hxznnr  Sunoir,  aaoflted  by  Robsbt  A.  Bsf- 
nen,  Barristers-at-Law.    Demy  8yo.     1883.  16«. 

TRUSTS  AND  TRUSTEES.— Ellis'  Trustee  Act,  1893,  including 
a  Quide  for  Trustees  to  Investments.  By  Abtbub  Lxb  Ellis,  Esq., 
Banister-at-Law.    Fifth  Edit.    Roy.  12mo.     1894.  6«. 

**The  entira  Act  ia  annotated,  and  the  way  in  which  thia  ia  done  ia  aatia- 
factoxy."— Z>aw  Journal, 

**  Mr.  Arthur  Lee  EHia  givea  many  Taloable  hinta  to  trosteea,  not  only  with 
regard  to  the  interpretation  of  the  meaaore,  but  alao  with  regard  to  mTeat- 


Qodefroi's  Law  Relating  to  Trusts  and  Trustees.— Second  Edit. 
By  Hxirsr  Gk>DSFBOz,  of  Lincohi's  Inn,  Esq.,  Banister-at-Law. 
Royal  8to.    1891.  1/.  12a. 

**  The  aeoond  edition  of  thia  work  which  liea  before  ua  ia  a  model  of  what  a 
legal  tezt>book  ooffht  to  be.  It  ia  dear  in  s^Ie  and  dear  in  axrangement."— 
Law  Timu, 

VENDORS  AND  PURCHASERS.— Dart's  Vendors  and  Pur. 
chasers. — A  Treatise  on  the  Law  and  Practice  relating  to  Yendori 
and  Purchasers  of  Real  Estate.  By  the  late  J.  Hbzibt  Dabt,  Esq., 
one  of  the  Six  Conveyancing^  Connsel  of  the  High  Court  of  Justice, 
Chancery  Division.  Sixth  Edition.  By  Whjjax  Babbrr,  Esq., 
Q.C.,  RiCBABD  BxTBDOir  Haldahs,  and  WitxiAJf  Robbbt  Sheldov, 
Esqrs.,  Bairisters-at-Law.  2  vols.    Royal  8vo.    1888.  3/.  16f. 

'*  Hie  eztenslTe  changes  and  numeroua  improTementa  which  have  been  intro- 
duced are  the  reaolt  of  aanduoun  labour,  combined  with  critieal  acumen,  sound 

knowledge,  and  practical  expciience For  the  copioua  and  excellent  index 

we  have  nothing  but  praibe.  We  have  been  infonned  that  an  authority  of  the 
highest  eminence  has  pronounced  it  to  be  the  best  in  any  eziatuig  law  book,  and 
we  humbly  concur  in  that  opinion."— Low  Quarterly  Iteview. 

Turner's  Duties  of  Solicitor  to  Client  as  to  Sales,  PurchaseSjand 

,     Mortgages  of  Land.— Second  Edition.    By  W.  L.  Kiooir,  Esq,, 

Barrister-at-Law.    Demy  8vo.     1893.  10«.  M. 

'*  The  moat  aldlled  in  ptactioal  oonTeyandng  would  gain  many  useful  hinta 
-     from  a  peruaal  of  the  book,  and  we  reoommend  it  in  all  confldence."— Law  NoU§, 

\*  AU  iiandard  Law  Wwht  are  ktpt  in  Stock,  in  law  9aV  and  other  MmNiyf  ^ « 
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VENDORS  AND   PURCHASERS— eontinued. 
Webster's  Law  Relatingto  Particulars  and  Conditions  of  Sale, 
on  a  Sale  of  Land.— Witli  Appendix  of  Forms.    Second. Edition. 
Bj  Wjllum.  Ebbdbbiok  Wsbstjsb,  Esq.,  Barrister-at-Law.    Boyal 
8to.     1896.  25«. 

**  This  i«  the  Second  Edition  of  a  well  arranffed  and  usef  al  book,  and  the  nae- 
f nlnen  will  not  be  impaired  by  the  fact  that  the  authority  for  each  propoaitioA 
and  the  refecenoe  to  anch  authority  are  cited  in  the  text  itself  instead  of  being' 
lelegated  to  a  footnote."— Law  Journal, 

Webster's  Conditions  of  Sale  under  the  Land  Transfer  Acts, 
1875  and  1897.  Being  a  Sapplement  to  above.  Boyal  8vo. 
1899.  Ntt  2s. 

WAR,  DECLARATION  OF.— Owen's  Declaration  of  War.— A 
Barrej  of  the  Position  of  BellifferentB  and  Neatrals,  with  relative^ 
oonfrinerations  of  Shipping  and  Marine  Insnranoe  daring  War.  Bj 
DouoLAS  Owmr,  Esq.,  Barriflter-at-Law.    Demy  8fo.     1889.      21ff. 

Owen's  Maritime  Warfare  and  Merchant  Shipping.— A  Summary 
of  ilie  Bights  of  Capture  at  Sea.    By  Douglas  Owes,  Esq.,  Bar- 
-at-Law.    Demy  8vo.     1898.  Jfet  2i. 


WILLS.— Theobald's  Concise  Treatise  on  the  Law  of  Wills.— 
Fonrth  Edition.  By  H.  S.  Thbobaid,  Esq.,  Barrister-at-Law.  Boyal 
8to.    1895.  30ff. 

**  Oompreheniiye  thoofffa  easy  to  use,  and  we  adfise  all  oonveyanoeri  to  get  a 
oopy  of  it  without  loss  of  tixne.''--L<n0  JounuU. 

"  Of  great  abflity  and  value.  It  bears  on  evecypsgetnoes  of  can  and  sound 
Judgment."— iSM»a<or»'  JtmrnaL 

**  The  work  is,  in  our  opinion,  an  excellent  one,  and  of  rer^  great  value,  not 
only  as  a  wrjrk  of  reference,  but  alio  for  those  who  can  afford  to  give  special  time  to 
the  study  of  the  subject  with  which  it  deals."— Law  SiwUtufs  JounuS, 

■  Weaver's  Precedents  of  Wills.— A  Collection  of  Condae  IVeoedents 
of  WiUs,  witii  Introduction,  Notes,  and  an  Appendix  of  Statates. 
By  Chablbb  WxiLVEB,  B.A.    Poet  8vo.    1882.  6s. 

WINDING  UP.— Palmer's  Company  Precedents.— For  nae in  rebi- 
tion  to  Companies,  subject  to  the  Companies  Acts,  1862—1890.  ' 
Fart  II.  Wzzn>iNa-UpFoB3caA2n>PBJLcncK.  Arranged  as  follows: — 
Compulsory  Winding-Up,  Voluntary  Winding-I3p,  Winding- Up 
under  Supervision,  Arrangements  and  Compromises,  with  copious- 
Notes,  and  an  Appendix  of  Acts  and  Rules.  Eighth  Edition.  By 
Fbahgxb  Bbaufobt  Palxxb,  assisted  by  Fbahx  Evahs,  Esqrs., 
Banisiera-at-Law.    BoyaJ  8vo.    1900.  {Hearljf  rsady,)    82«. 

M  Palmer's  *  Company  Precedents '  is  the  book  oar  txeMenee  for  prsotitioneiB. 

It  is  needless  to  recommend  Hr.  Palmers  bool^  to  the  profession,  for  it 

is  already  known  and  appreciated.  We  advise  those  who  hare  any  doubts  to  oon-  . 
suit  it,  and  they  wiU  be  m  agreement  with  us."— Law  Journal. 

**  BittoAj  invsluable,  not  only  to  eompany  lawyers,  but  to  everybody  oon- 
neoted  with  eomponies."— IteoiiciaJ  News. 


WORKMEN'S  COMPENSATION   ACT.-Fu^  « Employers'  Lia- 
Wlity." 

WRECK  INQUIRIES.— Murton's  Uw  and  Practice  relatingto 
Formal  Investigations  in  the  United  Kingdom,  British  Posses- 
sions and  before  Naval  Courts  into  Shipping  Casualties  and  ^ 
the  Incompetency  and  Misconduct  of  Snips' Officers.  With 
an  Introduction.  By  Waxabb  Mubton,  Solidtor  to  the  Board  of 
TtBdB.    Demy8yo.     1884.  llAs. 

WRONGS.— Addison,  Ball,  Pollock,  Shearwood.— Fiilf  "  Torts."      ' 
8ISYEMS  AND  fiONS^  Ld..  119  *  120,  GHANOEBY  LANE,  LONDON. 
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the  date  of  the  resolution  and  the  shares  saddled  with  the  lien  were 
shares  allotted  to  him  as  the  company's  vendor.  The  alterability 
of  articles  is  a  risk  with  which  members  of  a  company  must 
always  reckon,  and  the  above  case  emphasisses  the  risk.  True, 
a  company  cannot  break  its  contracts  by  altering  its  articles,  but  it 
may  do  something  very  like  it  by  making  its  contracts  subject  to 
revocable  articles.  An  ordinary  shareholder  may  find,  for  instance, 
preference  shares  created  in  front  of  him  (Andrews  v.  Gm  Meter  Co. 
[1897]  I  Ch.  361, 66  L.  J.  Ch.  246,  C.  A.) ;  a  preference  shareholder 
may  find  himself  docked  of  half  his  interest  by  an  all  round 
reduction  of  capital  (Bannaiyne  v.  Direct  S^niei  Cable  Co.^  34  Ch.  D. 
287,  56  L.  J.  Ch.  107) ;  a  retiring  member  of  a  building  society  may 
find  that  a  sum  of  money  he  was  counting  on  has  been  given 
a  different  destination  by  new  rules  {Pepe  v.  Ci/y  If  Suburban  Building 
Society  [1893]  2  Ch.  311,  62  L«  J.  Ch.  501).  These  are  incidents  of 
the  Joint  Stock  Company  system  and  a  majority  control  The 
imposition  of  a  retrospective  lien  is  eiuedem  generie.  Lord  Justice 
Homer  playfully  suggested  .  a  clause  in  this  form :  *  Caution ! 
Remember  the  power  of  the  company  by  altering  its  articles 
to  extend  its  lien.'  If  such  a  note  is,  as  the  Lord  Justice  thought, 
unnecessary  in  articles,  shareholders  should  certainly  make  a  mental 
memorandum  of  the  contingency. 


The  right  of  the  public  with  regard  to  a  highway  is,  as  every 
lawyer  knows,  to  pass  and  repass  along  it — Dovaeton  v.  Payne (ijk)$) 
2  H.  Bl.  527,  3  R  R.  527 — and  though  highways  are  dedicated 
prima  facie  for  the  purpose  of  passage,  things  may  be  done  upon 
them  which  go  a  little  further  than  mere  passing,  which  are 
recognized  as  a  reasonable  and  usual  mode  of  using  a  highway : 
Harrieon  v.  Duke  of  Rutland  [1893]  ^  Q*  ^'  ^4^*  Thus  a  man  may  sit 
down  for  a  time  to  rest  himself  by  the  side  of  the  road,  or  may 
make  a  sketch  from  a  highway  without  running  the  risk  of  being 
treated  as  a  trespasser.  But  one  must  never  lose  sight  of  the 
fundamental  principle  that  a  highway  can  legally  be  used  only  in 
a  reasonable  and  usual  manner,  and  for  its  ordinary  purposes. 
Hence  if  A  passes  again  and  again  up  and  down  a  highway  which 
crosses  ^s  land  for  the  purpose  of  watching  ^s  racehorses  whilst 
in  training,  and  reporting  their  performances  to  a  newspaper, 
A  exceeds  the  ordinary  and  reasonable  uses  of  the  road.  Hickman 
V.  Maieey  [1900]  i  Q.  B.  752,  69  L.  J.  Q.  B.  511,  C.  A.  This  we 
venture  to  say  is  good  sense,  as  indeed  are  most  of  the  rules  of 
common  law  as  applied  by  the  Courts.  No  one  ought  to  be 
allowed  to  use  a  highway  in  order  to  play  the  part  of  a  spy. 


.  -  J 
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An  English  Court  of  Bankmptoy  has  no  jurisdiction  to  adjudge 
bankrupt  any  '  debtor '  who  is  not  in  strictness  a  '  debtor  subject  to 
the  English  Bankruptcy  Act/ 

This  is  the  principle,  and  it  is  a  clearly  sound  one,  to  be  deduced 
from  In  re  Pearson  [189a]  2  Q.B.  263  and  Ex  parte  Blain  (1879) 
12  Ch.  Div.  5aa,  but,  as  applied  by  our  Courts,  it  considerably 
restricts  their  bankruptcy  jurisdiction  in  respect  of  foreigners. 

X,  an  alien,  is  resident  out  of  England  and  carries  on  business 
there  without  himself  coming  to  England.  He  has  assets  in 
England,  he  contracts  debts  there,  he  executes  out  of  England 
an  assignment  of  his  property  for  the  benefit  of  all  his  creditors. 
He  is  clearly  from  one  point  of  view  an  English  trader,  but  our 
Courts  have  no  jurisdiction  to  make  him  bankrupt.  In  re  A.  B. 
if  Co.  [1900]  I  Q.  B.  541,  69  L.J.Q.B.  375,  C.  A.  Hence  the 
general  result  follows  that  an  alien  not  domiciled  in  England 
cannot  be  made  bankrupt  here  unless  he  commits  an  act  of  bank- 
ruptcy in  England,  and  it  must  be  added  that  it  is  far  easier  to 
enumerate  the  circumstances  under  which  a  foreign  debtor  is  not 
a  debtor  subject  to  the  English  bankruptcy  law  than  to  determine 
positively  the  conditions  which  render  him  subject  to  our  bank- 
ruptcy law.  The  leaning,  in  short,  of  English  judges  clearly  is 
against  rather  than  in  favour  of  the  extension  of  bankruptcy 
jurisdiction  over  foreigners  (see  especially  [1900]  i  Q.  B.  p.  544, 
judgment  of  lindley  M.R.). 


It  seems  a  sound  principle  (though  not  universally  admitted,  as 
appears  elsewhere  in  tiiis  number)  that  the  publication  in  a  newspaper 
of  an  article  containing  scurrilous  personal  abuse  of  a  judge  with 
reference  to  his  conduct  as  a  judge,  in  a  judicial  proceeding  which 
has  terminated,  is  a  contempt  of  Court  punishable  by  the  Court 
on  summary  process — Beg.  v.  Gray  [1900]  2  Q.  B.  36,  69  L.  J.  Q.  B. 
503 — and  this  principle  must  from  time  to  time  be  enforced.  Still 
those  who  value  most  highly  the  summary,  and  of  necessity 
indefinite  and  arbitrary,  power  of  the  Courts  to  enforce  their 
authority,  and  therefore  to  protect  the  course  of  justice  by  summary 
procedure,  may  regret  that  the  right  of  committing  for  contempt,  just 
because  of  its  high  value,  should  be  exercised  in  any  but  cases  of 
the  clearest  necessity ;  and  Beg.  v.  Gray  suggests  the  reflection  that 
where  the  course  of  justice  is  not  distinctly  interfered  with,  our 
judges  might  occasionally  do  well  to  treat  scurrilous  abuse  with 
contemptuous  indifference.  The  effect  of  English  example  in 
Colonial  Courts  must  not  be  forgotten.  Some  judges  in  small 
Crown  colonies,  armed  with  the  powers  of  English  superior  Courts, 
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fiirike  studeni^  unaoquainted  with  conyeyancing  as  a  curious  result 
of  legal  subtlety,  but  independently  of  the  high  authority  in  the 
matter  of  powers  of  Farwell  J.  it  will  be  seen  that  his  judgment  in 
Paney  y.  Hordem  is  a  strictly  logical  consequence  from  the  doctrine 
of  English  law  as  to  the  nature  of  a  power  of  appointment. 


The  floating  debenture  is  a  species  of  security  which  has  found 
great  fayour  with  the  commercial  world  in  England;  not  so  in 
France.  By  French  law  chattels  can  be  charged  only  by  way  of 
pledge  inyolying  deliyery,  actual  or  oonstructiyey  to  the  pledgee. 
This  conflict  of  laws  naturally  giyes  rise  to  legal  puzzles  of  some 
nicety  where  an  English  company  issues  floating  debentures  ohaiiged 
on  assets  of  the  company  in  France.  In  re  Maudslay  Som  ^  Held 
([1900]  I  Ch.  6o2,  69  L.  J.  Ch.  347)  was  an  illustration.  The  par- 
ticular asset — ^the  bone  of  contention  there— was  a  debt  due  to  the 
English  company  from  a  French  firm.  This  debt  was  comprised  in 
the  debenture  holders'  security :  the  security  had  become  enforceable 
and  the  debenture  holders  had  obtained  the  appointment  of  a  receiyer 
by  the  English  Court,  but  before  the  receiyer  had  got  possession, 
a  French  creditor  of  the  company  had  attached  the  debt  in  due  form. 
As  the  debt  had  its  locality  in  France  it  was  goyemed  by  French 
law,  and  the  legal  position  accordingly  resolyed  itself  into  this :  by 
English  law  the  debenture  holders  had  an  equitable  charge  on  the 
debt ;  by  French  law  the  debt  was  a  free  asset  of  the  company. 
This  being  so,  there  was  nothing  to  displace  the  French  creditor's 
title  by  attachment.  The  existing  appointment  of  a  receiyer  on 
behalf  of  the  debenture  holders  really  creates  no  difficulty.  The 
English  Court  does  not  by  appointing  a  receiyer  giye,  or  purport  to 
giye  him,  possession  of  the  foreign  property.  It  only  clothes  him 
with  authority  to  assert  the  claim  of  the  debenture  holders  subject 
to  what  the  lex  loci  rei  Hiae  may  haye  to  say  on  the  point.  It  is 
therefore  absurd  to  talk  of  any  contempt  of  Court  in  such  a  case 
by  interference  with  its  officer,  for  there  neyer  was  any  possession 
to  interfere  with. 

No  portion  of  English  law  is  so  unsatisfactory  as  the  constantly 
increasing  portion  of  it  which  is  created  by  the  judicial  interpreta- 
tion of  Parliamentary  enactments.  A  good  example  of  the  results 
produced  by  the  rigid  interpretation  of  a  laxly  drawn  statute  is  to 
be  seen  in  Upperton  y.  Ridley  [1900]  i  Q.  B.  680,  69  L.  J.  Q.  B.  475. 
Under  the  Police  Act,  1890,  53  &  54  Vict.  c.  45,  a  constable,  after 
he  has  completed  a  certain  number  of  years  approved  seryice,  is 
entitled  to  a  pension  which  is  to  be  calculated  on  the  amount  of  his 
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*  annual  pay '  at  the  date  of  his  retirement.  A  constable  is  appointed 
to  attend  permanently  on  special  duty  at  the  House  of  Lords,  and 
for  the  discharge  of  this  duty  he  is  entitled  to  a  shilling  a  day  in 
addition  to  his  ordinary  salary.  It  has  been  held  by  Channell  J., 
Bucknill  J.  dissenting,  and  therefore  in  effect  by  the  Q.  B.  D., 
that  this  extra  remuneration  forms  no  part  of  a  constable's  '  pay ' 
for  the  purposes  of  calculating  his  pension.  The  decision  is  an 
unfortunate  one.  It  places  upon  an  Act  of  Parliament^  which  con- 
stitutes in  fact  the  terms  of  a  contract  under  which  a  policeman 
enters  into  the  public  service,  an  interpretation  which  every  layman 
will  feel  to  be  absurd  and  unjust.  The  view  of  the  Court,  as  repre- 
sented by  Channell  J.,  may  possibly  be  justified  on  grounds  of 
rigid  adherence  to  the  words  of  an  Act  of  Parliament.  But  many 
persons  will  hold  with  Bucknill  J.  that  the  money  'paid'  to  a 
policeman  is  part  of  his  'pay,'  and  further  that  in  construing 
a  document  which  is  in  reality  a  contract,  a  Court  oughts  if  pos- 
sible, to  have  rejected  an  interpretation  of  its  terms  which  inflicts 
a  hardship  upon  one  of  the  parties  to  the  agreement. 


Those  who  shave  or  are  shaved  (and  the  whirligig  of  time  has 
brought  the  fashion  round  to  them  again  of  late)  will  be  glad  to 
know,  on  the  authority  of  Palmer  v.  8n<no  [1900]  i  Q.  B.  725,  69 
L.  J.  Q.  B.  356,  that  a  barber  who  shaves  customers  on  Sunday  is 
not  a  'tradesman,  artificer,  workman,  labourer,  or  other  person 
whatsoever/  within  the  meaning  of  29  Car.  II.  c.  7,  s.  i,  which 
prohibits  these  persons  from  exercising  any  worldly  labour,  busi- 
ness, or  work  of  their  ordinary  callings  upon  the  Lord's  Day  (works 
of  necessity  and  charity  only  excepted).  But  we  confess  to  finding 
it  difficult  to  believe  that  the  legislators  who  meant  to  prohibit  the 
exercise  of  a  man's  ordinary  calling  for  gain  on  Sunday  really 
intended  to  allow  barbers  to  pursue  that  branch  of  their  business 
on  the  Lord's  Day.  The  reason  given  is  that  the  seventeenth-century 
barber  was  little  lower  than  a  surgeon.  But  it  might  be  replied 
that  his  services  in  blood-letting  and  other  surgical  operations 
would  be  within  the  exception  of  works  of  necessity.  The  fact  is 
that  a  good  deal  of  Sabbatarian  legislation  is  out  of  date,  and  our 
judges  are  unwilling  to  give  their  natural  interpretation  to  statutes 
of  which  they  no  longer  understand  the  spirit. 


There  was  a  time  when  smoke  in  a  house  was  not  i*egarded  as 
a  serious  interference  with  dofaiestic  comfort.  The  hall  of  even  so 
noble  a  pile  as  Penshurst  was  warmed  by  an  open  brazier  in  the 
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centre  from  which  smoke-clouds  most  have  rolled  to  the  blackened 
rafters  above,  and  indeed  such  a  brazier  was  used  in  the  hall  of 
Trinity  College,  Cambridge,  till  1 866.  But '  the  thoughts  of  men  are 
widened  with  the  process  of  the  sun/  including  their  ideas  of  oom<- 
fort,  and  a  smoky  chimney  may  now  certainly  be  classed  in  Lord 
Justice  Knight  Bruce's  language  as '  an  inconvenience  materially 
interfering  with  the  ordinary  comfort  physically  of  human  existence,' 
and  this  without  the  objector  exposing  himself  to  the  imputation  of 
fastidiousness  or  of  elegant  and  dainty  modes  of  living.  Ilie  law  has 
to  keep  pace  with  these  improved  social  conditions,  and  its  progress 
is  illustrated  in  the  construction  of  covenants  of  quiet  possession  and 
the  larger  views  of  what  that  covenant  means.  It  means  a  good 
deal  more  in  these  days  than  not  having  the  title  or  possession  of 
the  demised  premises  interfered  with  :  it  means  '  ordinary  and 
lawful  enjoyment '  of  them  {Sanderson  v.  Berwick-'Upan^Tweed  Corpora' 
tion,  13  Q.  B.  D.  547).  A  landlord  who  has  let  a  residential  flat  to 
a  tenant,  for  instance,  in  a  building  which  is  held  out  to  be  used  for 
residential  flats  only,  is  interfering  with  the  tenant's  '  quiet  enjoy- 
ment '  if  he  converts  part  of  the  building  into  a  dub  {Hudson  v. 
Crippi[iSg6]  i  Ch.  265,65  L.  J.  Ch.  328).  Jldin  v.  Latimer ([1694] 
2  Ch.  427,  63  L.  J.  Ch.  601)  is  another  progressive  case.  In  the 
recent  case  of  Tebb  v.  Cave  (  [1900]  i  CL  642,  69  L.  J.  Ch.  282)  the 
landlord  had  carried  up  an  adjoining  building  to  a  much  greater 
height  than  the  plaintiff's  premises,  and  the  obstruction  somehow 
caught  the  current  of  air  over  the  roof  and  drove  it  down  the  plain- 
tiff's chimneys.  These  freaks  of  nature  are  puzzling  no  doubt  to 
the  unscientific  mind,  but  they  must  be  reckoned  with.  The  good 
chess-player  sees  five  moves  ahead,  and  the  enterprising  town 
builder  must  be  as  fiEU--sighted,  or  he  should  not  covenant  for  quiet 
possession. 

Farl^  V.  WAipp  [1900]  i  Q.B.  513,  69  L.  J.  Q.B.  333,  exhibits 
neatly  the  essential  distinction  between  a  condition  and  a  collateral 
warranty  in  a  contract  of  sale.  A  agrees  to  sell  X  a  specific  thresh- 
ing machine  which  he  describes  as  possessed  of  certain  qualities. 
X,  who  knows  nothing  of  the  machine  except  A*b  description  of  it, 
agrees  to  buy  it.  A  tenders  the  machine,  but  it  does  not  possess 
the  qualities  he  ascribed  to  it.  A  has  broken  the  condition  on 
which  the  machine  was  bought  by  X,  and  X  has  a  right  to  reject 
it  on  the  very  simple  and  adequate  ground  that  A  agreed  to  sell 
him  one  thing  and  has  tendered  him  another,  i  e.  has  not  performed 
his  part  of  the  contract.  If  however,  Z,  on  seeing  the  machine,  had 
agreed  to  buy  it  on  the  terms  of  A  guaranteeing  or  giving 
a  warranty  that  it  had  certain  qualities,  e.  g.  could  work  at  a  par- 
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ticular  rate^  then  A  would  have  entered  into  a  merely  collateral 
agreement,  and  if  the  machine  had  turned  out  not  to  have  the 
power  to  work  at  the  rate  specified,  X  could  not  have  treated  the 
main  contract  as  broken  since  he  had  received  the  very  machine 
which  A  had  undertaken  to  sell.  He  could,  however,  have  sued 
A  for  damage  arising  from  the  breach  of  A*b  warranty.  But 
though  the  distinction  between  a  condition  and  a  warranty  is  not 
in  itself  hard  to  seize  it  is  in  practice  often  hard  to  apply,  for  there 
may  be  a  difficulty  in  determining  whether  a  description  was 
intended  by  the  parties  to  be  a  condition  of  Ts  buying  a  particular 
article,  or  only  a  guaranty  that  it  should  possess  certain  qualities, 
e.  g.  in  the  case  of  a  watch,  that  it  should  keep  time  for  at  least 
a  year.  It  is  satisfactory  to  observe  that  nothing  turned  on  the 
language  of  the  Sale  of  Goods  Act,  which  was  admitted  to  have 
made  no  change  in  the  law. 


The  Savoy  Hotel  is  a  shop  within  the  meaning  of  the  Shop  Hours 
Act,  1893,  55  &  56  Vict.  c.  62,  and  a  page  boy,  who  is  principally 
employed  as  a  messenger,  but  partly  also  in  assisting  to  dust  the 
reception  rooms,  is  not  exempted  from  the  operation  of  the  Act  as 
being  a  *  person  wholly  employed  as  a  domestic  servant'  Such  a 
page,  therefore,  cannot  be  employed  in  the  hotel  for  more  than 
seventy-four  hours  in  any  one  week  without  exposing  the  owner  of 
the  hotel  to  a  penalty:  Savoy  Hotel  Co.  v.  London  County  Council 
[1900]'!  Q.  B.  665,  69  L.  J.  Q.  B.  274.  'This  case  is,'  to  use  the 
words  of  Channell  J., '  not  altogether  free  from  difficulty,'  but  if  we 
assume  that  the  judgment  of  the  Q.  B.  D.  is  right,  it  is  impossible 
not  to  feel  that  it  suggests  one  or  two  curious  questions. 

Were  the  general  public,  for  instance,  or  even  most  members  of 
Parliament  fully  aware  that  the  Shop  Hours  Act,  1892,  applies  to 
many  places,  such  for  example  as  hotels,  which  no  human  being 
would  ever  call  shops  ? 

Is  it  desirable  that  an  Act  should  be  described  by  a  name  which 
conceals  its  real  nature?  , 

On  what  principle  is  it  legally  allowable  to  overwork  a  domestic 
servant  employed  in  a  private  house,  whilst  it  is  not  legally  allow- 
able to  overwork  a  domestic  servant  employed  in  an  hotel  ? 

Is  it  possible  that  the  exclusion  of  domestic  servants  from  the 
protection  of  the  law  should  permanently  continue  ? 

If,  lastly,  the  Shop  Hours  Acts  are  extended  to  all  young  persons 
in  service,  where  is  the  interference  of  the  law  to  end  ? 
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a  trial  there  for  a  given  day  and  hour  than  it  is  to  stay  at  a  great 
expense  at  a  provincial  hotel/  &c. 

'The  limit  of  £50  imposed  in  Common  Law  cases  on  the  juris- 
diction of  Coaot^  Courts  has  become  quite  nominal,  and  the  number 
of  remitted  actions  annually  determined  shows  that  the  County 
Courts  are  graduaUy  developing  with  general  Courts  of  first 
instance.  .  .  .  The  County  Court  Bench  now  comprises  lawyers 
who  would  not  discredit  the  High  Court,  and  who  are  fully  com- 
petent to  adjudicate  upon  complicated  cases'  (42  Sol.  Jo.  790). 

The  conclusions,  then,  at  which  many  eminent  persons  have  arrived 
at  different  times  and  in  various  ways  are ;  that  the  majority  of  County 
Courts  do  their  work  well,  and  are  yearly  increasing  in  favour  with 
the  public ;  that  the  theory  that  there  is  a  remarkable  difference 
between  the  qualifications  of  the  Judges  of  the  High  Court  and  of 
the  County  Courts — a  theory  upon  which  the  separation  of  the 
jurisdiction  is  founded — is  now  for  the  most  part  obsolete;  that 
amongst  these  Judges  are  men  of  great  legal  attainments  and  experi- 
ence who  would  be  fit  to  sit  in  any  tribunal  (see  Time^  Art.,  Nov.  i, 
1897) ;  that  in  any  adequate  scheme  for  the  Judicature  Act  of  the 
near  futui-e  these  conclusions  must  be  recognized,  and  the  pro- 
posals of  Lord  Selbome,  Lord  Bramwell,  Lord  Justice  James,  and 
Mr.  Justice  WiUes  in  187  a — that  these  Courts  should  be  branches 
of  the  High  Court  with  co-ordinate  jurisdiction — carried  into  effect 

Let  us  consider  first  some  of  the  most  important  changes 
which  would  be  brought  about  if  this  well-godfathered  scheme 
were  carried  out,  and  then  in  what  way  it  would  probably  be 
carried  out. 

When  perfected — a  matter  of  time  and  care — the  distinction 
between '  Superior'  and  *  Inferior  *  Courts  of  Civil  Procedure  would 
cease.  For  high  and  low^  rich  and  poor,  there  would  be  one 
fountain  of  justice,  the  *  Supreme  Court ' — consisting  of  the  ^  High 
Court '  and  the  '  Court  of  Appeal.'  Many  other  good  things  would 
follow  upon  this  change,  e.  g.  one  code  of  practice  would  take  the 
place  of  two ;  Divisional  Courts,  '  anathema '  to  Bench  and  Bar ; 
Certiorari,  Prohibition  Remitter,  with  the  useless  learning  con- 
nected with  them,  would  all  disappear ;  relics  of  by-gone  times, 
such  as  the  Bristol  Tolsey  Court,  Exeter  Provost  Court,  and  all 
local  Courts,  would  be  merged,  and  no  man's  time  would  be  any 
longer  wasted  in  puzzling  out  the  eccentricities  of  local  procedures. 
These  are  small  matters  no  doubt,  but  in  the  stress  of  modem  life 
every  extra  straw — every  unnecessary  worry — ^takes  something 
from  a  worker's  energy. 

But  to  turn  to  greater  gains.  In  time — ^fov  it  is  not  supposed 
that  such  a  scheme  would,  or  could,  be  hastily  carried  out  in  all  its 
parts — ^the  present  anomalous  distinction  between '  Her  Majesty's ' 
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Judges,  and  Judges,  who  administering  justice  as  agents  of  the  same 
sovereign  power  are  not  *  Her  Majesty's '  Judges,  would  gradually 
cease.  All  Judges  of  first  instance  would  be  members  of  the  High 
Courtj  exercising  the  same  jurisdiction  and  having  the  same  status 
and  style.  At  present,  omitting  Presidents  of  Divisions,  there  are 
twenty-one  Judges  of  the  High  Court,  and  fifty-seven  Judges 
of  County  Courts.  The  salaries  of  these  twenty-one  High  Court 
Judges,  omitting  Circuit  allowances,  amount  to  £105,000.  That  of 
the  fifty-seven  County  Court  Judges  to  £85,500.  Total  judicial 
salaries,  £190,500. 

Now  the  cry  of  the  profession  on  all  hands  is,  give  us  more 
Judges  I  It  is  a  wise,  and  as  things  are,  a  well-founded  cry ;  for  if 
Judges  are  to  be  able  to  try  causes  in  a  patient,  leisurely  way,  and 
not  to  stampede  through  cause  lists  (a  thing  more  hateful  to  suitors 
than  costs  or  delay),  if  justice  is  to  go  speedily  to  every  man's  door 
and  to  the  gate  of  every  gaol,  then  there  must  be  a  liberal  provision 
of  judicial  power.  .  Suppose  then  that  from  the  present  County 
Court  Bench,  some  number — say  twenty — were  selected  (those  who 
are  also  Becorders  being  chosen  first)  and  were  made  Judges  of  the 
High  Court,  and  were  sent  by  way  of  experiment  to  various  centres 
for  civil  and  criminal  business  as  justices  in  itinere^  this  would, 
it  is  presumed,  meet  some  part  of  the  present  wants.  But  here 
arises  the  delicate  question  of  judicial  salaries — a  question  which, 
however,  must  be  faced  sooner  or  later. 

The  salaries  of  the  High  Court  Judges  were  fixed  at  a  time  when 
the  state  of  the  Bar  and  the  gains  of  its  leaders  were  very  different 
to  what  they  now  are.  They  were  also  settled  under  influences 
which  have  been  considerably  weakened,  and  in  deference  to  views 
which  have  become  greatly  modified.  It  may  be  stated,  with  as 
much  accuracy  as  is  consistent  with  such  a  statement,  that  the 
average  yearly  income  of  the  present  leaders  of  the  Bar,  with  some 
few  exceptions,  does  not  exceed  £3,000  a  year.  From  this  sum 
deductions  must  be  made— rent  of  chambers,  salaries  of  clerks,  fees 
unpaid,  &c.  There  are  also  contingencies  to  be  considered — loss  of 
health,  accidents,  the  dropping  off  of  old  clients.  If  you  give 
a  man  in  such  a  position  the  high  social  position  of  a  Judge, 
absolute  security  of  income,  and  a  handsome  retiring  pension, 
it  seems  unnecessary  to  give  him,  as  in  most  cases  you  now  give 
him,  an  additional  income  of  £2,000  a  year.  '  Men,'  says  the  Lord 
Chief  Justice,  speaking  of  the  Bench  of  the  Supreme  Court  of 
Washington  at  Uie  Hardwicke  Society  in  May  last,  ^  were  attracted 
(to  the  Bench)  not  by  the  greatness  of  the  emoluments  of  the 
position,  but  because  it  was  a  great  position.' 

There  is  a  certain  vulgarity  of  sentiment  in  the  supposition  that 
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a  Judge  must  be  rich  in  order  to  inspire  respect.  Judges,  as  a  rule, 
are  men  of  literary  tastes  who  do  not  live  and  do  not  desire  to  live 
ostentatiously.  They  are  respected  not  according  to  their  riches, 
but  for  the  qualities  which  are  a  tradition  of  the  English  Bench, 
and  because  they  administer,  as  the  Sovereign's  agents,  her  great 
prerogative  of  justice.  It  is  the  duty  of  the  Gtovemment  in  this 
matter,  as  trustee  of  the  public  purse,  to  be  very  liberal  without 
being  lavish,  and,  it  is  submitted,  the  point  for  any  Government  to 
consider  in  this  behalf  is,  can  competent  Judges  be  got  for  a  less 
sum  than  that  now  paid  to  them  ?  It  has  been  shown  that  in  the 
opinion  of  many  persons  they  certainly  can,  and  it  is  unlikely  that 
any  one  familiar  with  tha  personnel  of  the  Bar  would  express  any 
doubt  as  to  there  being  at  this  moment  an  adequate  supply  of  men, 
possessing  all  the  needful  qualifications,  who  would  gladly  exchange 
the  uncertainties  of  professional  life  for  the  position  of  a  Judge  of 
the  High  Court  with  a  salary,  let  us  say,  of  £2,500  a  year  including 
travelling  and  clerical  expenses,  a  provision  indeed  far  in  excess 
of  the  standard  adopted  in  the  United  States,  the  salary  of  the  Chief 
Justice  of  the  Supreme  Court  of  the  Federal  Judicature  being  £2,100 
per  annum,  whilst  that  of  the  State  Judges  averages  £800  to  £1,000. 
Happily  the  due  administration  of  justice  does  not  require  the 
possession  of  abilities  which  are  exceptional.  Some  knowledge 
of  law,  patience,  industry,  common  sense,  and  a  fair  unprejudiced 
mind,  in  addition  to  those  qualities  usually  found  amongst  English 
gentlemen,  are  sufficient  for  all  practical  purposes,  as  every  day's 
experience  shows.  The  great  advocates  add  lustre  to  the  Bench, 
but  their  special  abilities  are  not  required  for  the  performance 
of  ordinary  judicial  duties.  The  Court  of  Appeal,  constituted 
as  suggested  in  the  following  sub-heading,  would  afford  a  suitable 
retirement  for  these  and  other  leviathans  of  the  law. 

Supposing,  then,  the  experiment  were  made  of  appointing  twenty 
Judges  of  County  Courts,  men  chosen  for  their  experience  in  nm 
prin9  and  criminal  work,  giving  them  the  status  of  High  Court 
Judges  and  salaries  of  i  2,500  per  annum.  There  would  then  be 
a  staff  of  forty-one  High  Court  Judges,  thirty-five  of  whom  would 
be  available  for  any  common  law  or  criminal  business.  If  such 
an  experiment  succeeded,  the  scheme  could  be  pushed  further. 
Judicial  centreSi  following  the  system  which  has  worked  so  well 
in  the  Palatine  Court  of  Lancashire,  might  be  established  in  various 
chief  towns,  and  the  County  Court  Judges,  or  most  of  them,  would 
be  gradually  absorbed  into  the  High  Court.  It  is  probable  that 
it  would  be  found  in  time  that  a  staff  of  seventy  Judges  would 
be  amply  sufficient  to  supply  the  wants  of  the  country.  That  being 
80,  the  cost  of  such  a  staff,  when  by  effluxion  of  time  all  the  judicial 
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salaries  of  the  High  Court  were  equalized,  would  be  £i75,ocx)  per 
annuni,  as  against  a  present  outlay  of  £190,500.  Now  the  principal 
difficulties  of  the  present  situation  are  the  want  of  a  larger  judicial 
staff,  and  the  reluctance  of  the  Legislature  to  increase  the  present 
staff  of  the  High  Court  to  the  extent  required  at  the  present  rate 
of  salary.  It  has  been  said  that  the  minimum  number  of  extra 
Judges  now  wanted  is  six,  which  as  things  are  would  mean  extra 
judicial  salaries  to  the  amount  of  £30,000  per  annum.  But  the 
twenty  extra  Judges  above  mentioned  would  only  cost  an  extra 
£20,000  per  annum,  and  very  possibly  it  would  be  sufficient,  as 
an  experiment,  to  appoint  only  ten  of  these,  and  these  might  be 
obtained  at  a  cost  of  an  additional  £10,000.  It  may  be  objected 
that  the  work  now  done  by  these  ten  or  twenty  County  Court 
Judges  so  to  be  chosen  would  suffer.  But  in  many  County  Court 
districts  the  business  is  not  sufficient  to  occupy  all  the  time  of  an 
active  energetic  man,  and  by  careful  selection,  by  some  alteration 
in  districts,  and  by  enlarging  the  powers  of  the  Registrars  (and 
their  salaries)  any  difficulties  on  this  scoi*e  might  be  avoided. 

By  proceeding  towards  the  realization  of  this  scheme  slowly  and 
tentatively — and  there  is  no  reason  to  suppose  that  in  this  country 
it  will  be  sought  with  undue  haste — there  need  be  little  friction  or 
dislocation  of  existing  interests.  It  would  take  time  to  see  how 
these  ten  or  twenty  new  district  tribunals  worked,  and  how  and 
to  what  extent  their  work  affected  the  work  of  the  Courts  in 
London.  In  the  meantime,  business  would  go  on  as  at  present. 
If  the  experiment  succeeded,  the  principle  would  be  extended,  new 
District  Courts  would  be  established,  and,  very  gradually,  modifi- 
cations of  existing  arrangements  would  become  necessary. 

It  is  not  necessary  to  go  into  details,  and  space  does  not  permit 
it ;  but  the  broad  principle  which  forms  the  foundation  of  all  suc- 
cessful administration^  legal  or  otherwise,  is  that  two  things  must 
exist  together — administrative  ability,  and  ample  material  upon 
which  it  can  be  exercised.  Of  the  former  we  have  an  ample  supply, 
of  the  latter,  it  is  submitted,  we  have  it  in  our  power,  by  compara- 
tively slight  modifications  of  existing  arrangements,  to  secure  an 
ample  supply. 

The  Lord  Chancellor,  assisted,  if  it  might  be  so,  by  his  Board  of 
advice  and  by  the  Lord  Chief  Justice,  and  having  at  his  disposal 
a  band  of  seventy  Judges  ready  <  to  go  anywhere  and  do  anything,' 
would  soon  be  able  to  remedy  the  innumerable  defects  in  legal 
administration  which  are  attributable  to  deficient  judicial  power. 

Beform  generally  means  a  demand  upon  the  Exchequer.  *  It  does 
BO  in  this  case.  Ten  thousand  pounds  would  be  required  for  the 
experiment.    But  in  the  future  the  total  judicial  salaries  would  be 
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considerably  less  than  they  are  at  present,  and  the  judicial  power 
would  be  more  than  doubled. 

Since  this  article  was  written  it  is  rumoured  that  the  extension 
of  the  jurisdiction  of  County  Courts  is  enga^ng  the  attention  of 
the  Lord  Chancellor.  Mr.  Monk's  Bill  is  an  effort  in  a  similar 
direction.  If  this  object  is  attained,  the  ultimate  step  in  the  evolu- 
tion of  County  Courts  will  have  been  made,  and  their  absorption 
with  the  High  Court  will  be  merely  a  matter  of  time,  as  the  figures 
and  diagrams  of  Master  Macdonell  set  out  in  His  Honour  Judge 
Snagge's  article  seem  clearly  to  show. 

III.  The  Appellate  Jubisdigtion. 

It  is  not  stating  the  case  too  highly  to  say  that  every  lawyer  of 
eminence  in  1873  desired,  with  Lord  Selbome,  to  put  an  end  to 
double  appeals.  'You  never  can  escape  by  going  through  any 
number  of  Courts  of  Appeal  from  the  risk  of  differences  of  opinion 
in  each  and  every  one  of  them,  and  from  doubts  arising  as  to 
whether  the  last  Court  decided  better  than  those  before  it.  What 
you  want  is  to  make  as  good  a  Court  as  possible,  and  to  give  it  all 
the  power  and  authority  you  can  by  making  it  final,*  per  Selbome 
C.  (Hansard,  %iy  4,  p.  331)  ;  and  the  same  view  was  taken  by  such 
statesmen  as  Lord  Salisbury,  Mr.  Disraeli,  Sir  W.  Y .  Harcourt,  Earl 
Grey,  &c. 

In  cases  of  complication  and  difficulty,  subtle  and  ingenious 
minds  of  equal  power  will  frequently  arrive  at  different  conclu- 
sions, and  if  the  law  is  finaUy  settled  by  the  House  of  Lords  in 
such  cases  9^ Salomon  v.  Salomon,  Alleny.  Flood,  Powell  v.  KemptonPark, 
&c.,  and  the  like,  it  is  possibly  so  settled  because  there  is  no  Court 
of  Appeal  beyond. 

In  the  vast  majority  of  appeals  the  law  is,  for  all  practical 
purposes,  sufficiently  well  settled  by  the  decision  of  three  distin- 
guished Judges,  and  in  the  comparatively  rare  cases  of  great 
difficulty  and  importance,  a  provision,  such  as  Lord  Selbome 
intended  to  make,  for  hearing  or  rehearing  before  a  ku^  number 
of  Judges,  either  on  the  suggestion  of  Counsel  or  on  the  motion  of 
the  Court  itself,  would  insure  an  ample  guarantee  against  any 
miscarriage  of  justice. 

All  parties  then  in  1873  were  at  one  in  desiring  to  put  an  end  to 
the  expense  and  delay  incident  to  the  system  of  double  appeals,  but 
when  the  means  by  which  this  end  was  to  be  accomplished  came  to 
be  considered,  differences  of  opinion  arose.  There  were  two  ways  by 
which  it  was  then  thought  that  the  result  desired  could  be  attained, 
namely,  either  by  making  the  Court  of  Appeal,  constituted  by  the 
Judicature  Act,  tiie  final  Court  of  Appeal,  and  by  transferring  to  it, 
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as  far  as  English  appeals  were  concerned,  the  appellate  jurisdiction 
of  the  House  of  Lords :  or  by  strengthening  the  judicial  body  in 
the  House  of  Lords  by  the  introduction  of  a  certain  number  of 
Judges  as  life  peers,  and  so  making  the  House  of  Lords  itself  the 
one,  and  final.  Court  of  Appeal. 

As  memory  is  short  in  these  days,  and  as  the  generation  which 
followed  the  debates  on  this  subject  is  passing  away,  a  very  short 
statement  of  what  then  happened  is  necessary.  Broadly  speaking. 
Lord  Selbome  and  Lord  Cairns  were  in  1873  at  one  in  thinking  that 
the  Supreme  Court  should  consist  of  the  High  Court  and  one  final 
Court  of  Appeal,  and  consequently  by  the  Judicature  Act  of  that 
date  the  ancient  appellate  jurisdiction  of  the  House  of  Lords,  as  to 
English  appeals,  was  transferred  to  the  Court  of  Appeal  constituted 
by  the  Act.  When,  however,  Mr.  Disraeli  came  into  power  in  1 874,  the 
Conservatives,  who  had  never  cordially  accepted  this  transfer  of 
jurisdiction,  pressed  Lord  Cairns  to  introduce  measures  for  the 
repeal  of  those  sections  of  the  Act  of  1873  which  related  to  such 
transfer.  Li  1876  this  was  done,  the  jurisdiction  ot  the  House  of 
Lords  was  restored,  and  the  system  of  double  appeals  brought  back 
without  check  or  restraint,  and  so  things  remain  at  the  present  day. 

The  alternative  course,  however,  found  favour  with  many  eminent 
persons,  and  the  Marquis  of  Salisbury  moved  in  committee  on  the 
Bill  of  1873  an  amendment,  to  the  effect  that  it  should  be  lawful 
for  Her  Majesty  to  direct  a  writ  to  be  issued  to  certain  Judges 
enabling  them  to  sit  and  vote  during  their  tenure  of  office  as  Peers 
of  Parliament,  and  in  support  of  this  amendment  he  said, '  my 
answer  to  the  question — what  is  the  practical  advantage  of  such 
a  course  ? — ^is  that  if  adopted  it  will  serve  to  connect  the  House  of 
Lords  with  the  Supreme  Court  of  Appeal.  This  House  will  no 
longer  be  actually  the  Supreme  Court  of  Appeal,  but  the  Supreme 
Court  of  Appeal  will  be  in  it^  and  whatever  prestige  the  House 
derived  from  the  past,  that  it  was  the  highest  Court  of  Appeal,  it 
will  in  some  degree  continue  to  possess  if  every  member  of  the 
Supreme  Court  is  by  right  a  member  of  it.'  The  amendment  was 
withdrawn.  Life  peerages,  though  not  unknown  to  jthe  Constitu- 
tion, were  not  viewed  with  favour  in  those  days ;  and  when  Lord 
Cranworth  introduced  a  Bill  which  would  have  conferred  life 
peerages  upon  two  salaried  law  lords,  it  had  to  be  withdrawn  in  the 
Commons.  The  expediency  of  creating  life  peers,  however,  continued 
to  be  long  discussed,  and  in  1876  three  Lords  of  Appeal  in  ordinary 
were  constituted  by  statute  with  the  rank  of  barons  for  life,  and 
the  principle  is  now  firmly  established. 

That  which  was  practically  impossible  in  1873  has  become 
feasible,  and  the  scheme  which  then  failed  by  reason  of  the  political 
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circamBtances  of  the  time  ootdd  now  be  carried  into  effect  with 
benefit  both  to  the  House  of  Lords,  to  the  Court  of  Appeal,  and 
to  the  public.  For^  to  quote  the  Marquis  of  Salisbury  again, 
'A  Supreme  Court  of  Appeal  would  benefit  amazingly  if  its 
members  were  members  of  the  Legislature/  and  'the  Legislature 
would  benefit  enormously  if  the  members  of  the  Court  of  Appeal 
belonged  to  it'  (Hansard,  xxiv.  p.  1728).  Lord  Selbome  also  was 
of  opinion  that  there  would  be  *  some  gain  of  dignity,  independence, 
and  stability  to  the  administration  of  justice  from  its  association 
with  the  House  of  Lords,  and  to  the  House  of  Lords  from  its 
association  with  the  administration  of  justice '  (Selbome,  Memorials, 
chap.  ziv). 

Lord  Selbome  proposed  in  his  original  scheme  to  have  taken 
power  for  the  Crown  to  refer  Lidian  and  Colonial  appeals  to  the 
Court  of  Appeal  constituted  under  the  Act  of  1873  ;  and  it  would 
seem  very  desirable,  if  and  when  any  such  change  as  that  suggested 
should  be  made,  to  add  those  members  of  the  Judicial  Committee 
of  the  Privy  Council  who  are  not  peers  to  the*  judicial  strength  of 
the  House  of  Lords. 

The  constitution  of  this  '  Imperial '  Court  of  Appeal,  for  so  it  was 
intended  to  have  called  that  of  1873,  would  then  be  as  follows : — 

The  Lord  Chancellor,  President i 

The    ex   officio    members  of   the  Court  of  Appeal, 
the  Master  of  the  BollSj  the  Lord  Chief  Justice, 

and  the  President  of  the  P.  D.  and  A.  Division       .  3 

Lord  Justices 5 

Lords  of  Appeal,  in  ordinary 4 

Lords  of  Appeal 5 

Judicial    Committee    (possibly    also    four    salaried 

Colonial  and  Indian  Law  Lords)    ....  5 

There  would  thus  be  a  judicial  staff  in  the  Upper  House  of  twenty- 
three  or  twenty-seven  distinguished  Judges,  in  whom,  as  a  final 
appellate  tribunal,  the  empire  would  have  the  profoundest  confidence. 
Some  of  tha«  Lords  of  Appeal  might  not  be  able  to  undertake 
work  for  the  whole  year,  but  it  is  likely  that  all  of  them  would  be 
able  to  arrange  to  attend  for  a  term  or  more  in  each  year.  Twenty 
Judges,  however,  would  at  least  always  be  available. 

The  number  above  mentioned  might  be  increased  from  time  to 
time  in  this  way.  It  occasionally  happens  that  a  Judge  after 
fifteen  years'  service  desires,  although  still  in  full  bodily  and 
mental  vigour,  to  escape  from  the  daily  routine  of  business  at  the 
Royal  Courts:  he  wants  a  little  more  ease  and  leisure,  without 
breaking  entirely  with  the  habits  of  his  life.    At  present  he  has  no 
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option  but  to  retire  on  his  pension.  But  if  it  were  open  to  the  Lord 
Chancellor  to  invite  such  a  one  to  the  House  of  Lords  as  a  ^  Lord  of 
Appeal/  the  country  might  occasionally  get  the  service  of  an  expe- 
rienced Judge  at  no  further  cost,  and  the  Judge  would  find  an  occu- 
pation congenial  to  his  taste  and  not  too  onerous  for  his  strength. 

The  following  are  some  of  the  incidental  advantages  which 
might  be  reasonably  expected  to  result  from  a  final  Court  of 
Appeal  thus  constituted.  The  members  of  this  Court  being 
numerous,  and  having,  as  it  seems  likely  they  would  have,  con- 
siderable leisure,  would  be  able  to  give  assistance  to  any  branch 
of  the  Court  of  Appeal  which  needed  it,  and  possibly  in  time  of 
pressure  some  of  its  members  might  assist  the  Judges  of  Assize  or 
of  the  High  Court;  the  final  appellate  tribunal  could  never  be 
weaker  than  that  from  which  the  appeal  is  brought — a  state  of 
things  which  at  present  sometimes  happens ;  and  in  cases  of  im- 
portance a  large  body  of  Judges  would  be  available  for  hearing  or 
rehearing  the  matter  in  banc. 

It  is  not  possible  in  the  space  available  to  go  into  detail,  but 
a  few  points  may  be  glanced  at.  The  procedure  of  such  a  Court 
should  be  as  simple  and  cheap  as  possible,  and  possibly  the  practice 
in  the  present  Court  of  Appeal,  so  simple  and  satisfactory,  might 
be  allowed  to  supersede  the  deposit  of  £2^00,  the  forty  copies  of 
each  case  and  appendix,  ten  bound  in  purple  cloth,  the  appendices, 
which  'sometimes  equal  the  bulk  of  Liddell  and  Scott,'  and  the 
scale  of  fees,  all  of  which  things  so  admirably  illustrate  Mr.  Birrell's 
pregnant  saying  that,  'there  has  never  been  but  one  Mistress  of 
the  English  Law,  and  her  name  is  ''  Aurea  Praxia" '  The  course 
of  business  would  continue  much  as  it  does  at  present.  Six 
'  Lords  of  Appeal '  would  sit  in  the  Royal  Courts  in  the  Strand, 
as  the  Lord  Justices  now  sit.  A  third  Court  would  be  perhaps 
constituted,  which  might  take  appeals  now  taken  by  Divisional 
Courts.  Scottish  and  Lrish,  Indian  and  Colonial  appeals,  and 
appeals  from  Consular  Courts  and  the  Channel  Islands,  would  no 
doubt  continue  to  be  heard  by  the  same  Judges  and,  for  a  time, 
in  the  same  place  as  now.  As  to  ecclesiastical  appeals,  it  may  be 
remembered  that  Lord  Selbome  was  greatly  pressed  to  include  them 
in  the  appeals  to  be  disposed  of  by  his  Court  of  Appeal.  '  It  would 
be,'  it  was  said,  'the  greatest  conceivable  gift  to  the  Church.' 
Perhaps,  if  the  same  view  is  still  held,  effect  might  be  given  to  it. 
The  High  Court  would,  according  to  the  scheme  suggested,  lose  the 
services  of  the  Lord  Chief  Justice  and  the  President  of  P.  D.  and  A. 
Division ;  but  it  would  be  very  desirable  that  the  services  of  the 
former  as  a  criminal  Judge  should  not  be  lost,  and  the  ancient  title 
of  L.  C.  J.  should  be  retained.    As  to  the  work  to  be  done.    It  seems 
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(see  Civil  Judicial  Statifitios  for  1897,  by  John  Macdonell,  Esq., 
C.6.,  LL.D.)  that  the  annual  average  number  of  appeals  of  all  kmds 
heard  and  determined  for  the  years  1 893-7  was,  in  the  Privy  Council 
about  56 ;  in  the  House  of  Lords^  48  ;  in  the  Court  of  Appeal,  522 ; 
making  in  all  626.  From  this,  the  English  appeals  to  the  House  of 
Lords,  about  40,  would  have  to  be  deducted,  but  appeals  which  now 
go  to  Divisional  Courts  would  require  to  be  added,  the  average 
being  about  298,  thus  making  a  total  of  884  appeals  of  all  kinds. 
Supposing  five  Courts  to  be  sitting,  this  would  give  about  177 
appeals  to  each  Court,  for  the  hearing  of  which  two  hundred  days 
would  suffice.  If  three  Judges  sat  in  each  Court,  thei*e  would  be 
a  force  in  reserve  of  seven  or  more  Judges. 

The  reform  advocated  under  this  and  the  preceding  heading  is 
the  logical  result  of  the  principles  laid  down  in  1873-6,  and  if 
carried  out  would  be  the  '  crowning  of  the  edifice/  the  foundations 
of  which  were  then  laid.  It  is  dmple,  and  its  adoption  need  not 
cause  any  interruption  of  business  nor  any  interference  with 
*  interests/  It  is  conservative,  being  indeed  merely  a  modification, 
to  suit  the  requirement  of  the  times,  of  the  principles  upon  which 
the  Justices  Itinerant  and  the  Concilium  Regis  were  founded. 
That  it  would  secure  to  the  country  a  most  dignified  and  efficient 
Supreme  Court  of  Justice  is  beyond  question;  and  the  cost  of 
it  would  be  nothing,  for  no  es^tra  salary,  unless  four  salaried 
Colonial  Law  and  Indian  Lords  should  be  appointed,  and  no 
increase  of  existing  salaries  would  be  required,  for  the  services 
of  peers  in  the  position  of  Lord  James  of  Hereford  and  of  Lord 
Brampton,  and  of  retired  Judges  like  Sir  Ford  North  are  in  efiect 
gratuitously  given. 

Since  this  article  was  written,  suggestions  have  been  made  and 
measures,  it  is  believed^  are  being  taken  for  strengthening  the  Privy 
Council  and  uniting  it  with  the  House  of  Lords  as  one  tribunal 
under  the  title  of  the  '  Imperial  Court  of  Appeal.'  It  is  curious  to 
observe  that  the  very  name  is  adopted  which  was  suggested  in  1873 
for  the  tribunal  which,  it  was  hoped,  would  put  an  end  for  ever  to 
'the  expense  and  delay  incident  to  double  (now  possibly  treble) 
appeals.'  *  The  opinion  which  creates  law  *  is,  as  Professor  Dicey 
has  recently  said,  an  opinion  '  formed  thirty  or  forty  years  ago, 
and  put  into  force  by  men  of  to-day.'  This  gives  some  ground 
for  the  hope  that  in  the  near  future  the  views  which  were  so 
strongly  held  and  so  vigorously  supported  both  by  the  lawyers 
and  statesmen  of  thirty  years  since  may  find  expression  in  the 
Statute  Book. 

Thomas  Snow. 
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CONSIDERATION  AND  THE  ASSIGNMENT  OF  CHOSES 

IN  ACTION. 

WHAT  (or^  rather,  when)  is  a  cAae  in  action  ?  What  is  the 
distmction  between  a  legal  and  an  equitable  cAa^e  in  action  ? 
How  may  cAoses  in  action  be  assigned  ?  What  cAoses  in  action  may 
be  assigned?  These  are  questions  which  the  Judicature  Act  has 
done  more  to  raise  than  to  solve.  Here  I  propose  to  deal  only 
with  one  point  concerning  the  assignment  of  cAo^cm  in  action. 

It  is  stated,  with  more  or  less  of  directness  and  breadth,  in  text- 
books of  repute,  that  a  Consideration  is  necessary  to  the  validity  of 
an  assignment  of  a  cAose  in  action.  One  distinguished  author  states 
the  doctrine  without  qualification,  on  two  occasions.  Speaking  of 
the  assignment  of  ordinary  contractual  rights,  and  contrasting  it 
with  the  transfer  of  a  negotiable  instrument,  Sir  William  Anson 
says :  '  in  the  case  of  an  ordinary  contract,  D'  (the  assignee)  '  would 
be  called  upon  to  show  that  he  had  ^ven  consideration  to  A '  (the 
assignor) '  for  the  assignment  ^.'  It  is  true  that,  in  another  passage, 
the  Warden  of  All  Souls  points  out  the  equitable  origin  of  the 
doctrine^;  but  he  treats  it  as  incorporated  into  the  Judicature 
Act,  and,  therefore,  as  of  general  application  ^.  Snell  propounds 
the  rule  with  almost  equal  breadth  ^.  Leake,  though  he  confines 
himself  to  equitable  assignments,  apparently  commits  himself  to 
a  similar  doctrine:  'The  Court  of  Chancery,  in  the  exercise  of 
equitable  jurisdiction,  treated  the  assignment  of  a  legal  cAo9C  in 
action  as  importing  an  agreement  that  the  assignee  should  use  the 
name  of  the  assignor  in  proceedings  at  law  to  realize  the  cAo^e  in 
action  ;  which  agreement,  if  supported  hy  valuable  consideration  *,  the 
Court  would  specifically  enforce  \'  Mr.  Blake  Odgers,  in  his  recent 
article  in  the  Encyclopedia  of  the  Laws  of  England  ^  whilst  admitting 
that  assignments  falling  within  the  twenty-fifth  section  of  the  Judica- 
ture Act  are  valid  without  consideration,  emphatically  asserts  that 
'  it  was  essential  to  the  validity  of  an  equitable  assignment  before 
the  Act  (and  it  still  remains  essential  in  all  cases  not  within  this 
section)  that  the  assignment  should  be  for  valuable  consideration.' 

»  Contract  (9th  ed.),  p.  asa  *  Ibid.,  p.  243. 

»  Ibid.,  p.  245.  *  Equity  (lath  ed.),  p.  85. 

»  The  italics  are  the  writer's.  •  Law  of  Contracts  (^rd  ed.),  p.  997. 

»  Vol.  i.  p.  356. 
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The  statements  of  Story ^  and   Smithy  though    not   free    from 
ambiguity,  lean  in  the  same  direction. 

It  is  evident,  therefore,  that  the  doctrine  has  much  theoretical 
authority,  although  one  or  two  eminent  writers  are  significantly 
silent  on  the  subject^.  Moreover,  the  doctrine  is  of  good  age. 
Fonblanque,  in  his  notes  to  the  anonymous  treatise  on  Equity 
edited  by  him,  asserts  that  *  interests  in  contingency,  respecting 
personal  estates,  are  assignable  in  equity ;  but  it  may  be  material 
to  observe  that,  in  case  of  assignments  of  such  interests,  Equity 
requires  the  assignee  to  show  that  he  gave  valuable  consideration 
for  the  interest  assigned,  and  therefore  will  not  interpose  to  assist 
volunteers*.'  There  are  even  dicta  of  very  eminent  Equity  judges 
which,  if  they  were  not  easily  capable  of  a  different  explanation, 
would  go  far  to  support  the  doctrine.  Thus  Lord  Keeper  Bridgman 
18  reported  to  have  said,  in  an  anonymous  case  of  1676,  that  he 
*  would  not  protect  a  voluntary  assignment  of  a  cAae  in  action  \* 
And  Lord  Hardwicke,  in  two  reports  of  1 74 1  *  and  1 74a '',  is  credited 
with  similar  expressions.  Against  these  expressions,  however,  must 
be  set  the  remarkable  statement  of  so  careful  a  reporter  as  Peere 
Williams,  in  a  case  of  1 733  ^,  that '  it  was  admitted  on  all  sides,  that 
if  a  man  in  his  own  right  be  entitled  to  a  bond,  or  other  eiow  in 
action ^he  may  assign  it  without  any  consideration.'  And,  though  there 
may  be  some  excuse  for  the  doctrine,  there  is,  as  I  shall  hope  to  show, 
no  justification.  For,  upon  examination,  it  appears  that  not  one 
single  case  which  is  ii^lied  upon  in  support  of  the  doctrine  will  bear 
it  out ;  further,  that  there  are  several  unshaken  decisions  absolutely 
inconsistent  with  it. 

Looked  at  from  the  point  of  view  of  principle,  the  doctrine  is 
strange ;  for,  as  is  now  very  well  known,  the  requirement  of  Con- 
sideration took  its  rise  in  the  evolution  of  the  simple  contract,  and 
had  nothing  to  do  with  assignment  or  transfer.  So  &r  as  interests 
in  land  are  concerned,  they  have  been  freely  transferable  without 
Consideration  ever  since  Quia  Emptares ;  and,  although  cko9e9  in  action 
relating  to  land  were  long  deemed  to  be  inalienable,  the  relaxa- 
tion of  this  rule  was  gradually  effected  by  statutes  which  said  not 
one  word  about  Consideration  *•  Leake,  with  his  usual  caution,  saw 
this  difficulty ;  and,  as  we  have  seen,  in  the  passage  quoted  from  his 
book,  invented  an  elaborate  explanation  to  bring  the  doctrine 


1  Equiiy  Jurisprudence  (2nd  Bng.  ed.)»  P^  691. 
•  Principles  of  Equity  (and  ed.),  p.  334. 


'  e.  g.  Fry,  Specific  Performance ;  Pollock,  Contraot ;  Williamt,  Personal  Property. 

*  Equity  (5th  ed.),  p.  215  n.  •  Freeman,  Ch.  Ca.  p.  145. 

*  Bates  V.  Dandy ^  a  Atk.  p.  207.  '  Jewin  v.  Vdbe,  ibid.,  p.  417. 
■  Lord  Carteret  v.  PkucAoZ,  3  P.  Wms.  199. 

*  e.  g.  the  Wills  Act,  §§1,3;  Real  Property  Act,  1845,  §  6 ;  Conveyancing  Act, 
1881,  %  50  (I). 
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within  the  region  of  contract.  But  hid  aigument  contains  a  fatal 
flaw.  The  chief  point  of  the  equitable  assignment  was,  that  it 
enabled  the  assignee  to  sue  in  his  own  name.  Doubtless  Equity  (no 
less  than  Law)  has  recognized  that  a  voluntary  assignment  must,  in 
many  cases,  give  way  to  a  subsequent  claim  of  better  foundation. 
But  that  is  not  the  point.  The  point  is,  whether,  as  between  the 
parties  to  it  and  the  person  liable,  an  assignment  of  a  eiote  in  action 
must  be  founded  on  valuable  Consideration. 

Now  the  ontM  probandi  rests,  I  maintain,  upon  those  who  assert 
the  aflirmative.  Even  if  it  were  the  fact  (which  it  is  not)  that  np 
reported  decision  could  be  shown,  which  necessarily  involved  the 
approval  of  a  voluntary  assignment,  this  fact  would  be  quite  con- 
sistent with  the  correctness  of  voluntary  assignments.  It  would 
merely  show  that  no  reporter  had  thought  it  necessary  to  report 
a  case  which  involved  no  departure  from  principle.  It  would  be 
quite  sufficient  to  take  the  cases  relied  upon  by  the  supporters  of 
tiie  doctrine  here  impugned,  and  to  show  that  they  did  not  bear 
out  the  proposition.  But  the  advocate  of  a  good  cause  can  afford 
to  be  generous ;  and  it  will,  perhaps,  be  shorter  and  more  con- 
vincing to  show,  first,  that  voluntary  assignments  of  eko9€8  in  actum 
have  in  fact  been  supported  by  Courts  of  Equity,  and  then  to 
suggest  briefly  the  excuses  for  the  contrary  proposition. 

And  firsts  with  regard  to  assignments  under  the  Judicature  Act. 
The  two  cases  of  Harding  v.  Harding  ^  and  Walker  v.  The  Bradford 
Old  Bank^  seem  quite  conclusive  against  the  view  that  ^ese 
require  a  Consideration.  In  the  foimer  case,  the  plaintiff  sued  in 
Q.  B.  D.  to  recover  a  sum  of  money  due  to  her  father  as  a  residuary 
legatee  under  a  will,  of  which  the  defendants  were  executors  and 
trustees.  The  sum  had  been  admitted  by  the  defendants  in  an 
account  stated.  It  was  therefore  a  legal  chose  in  action.  The 
assignment  by  her  father,  under  which  the  plaintiff  claimed,  was 
a  mere  order  addressed  to  the  defendants,  and  no  Consideration  was 
given  for  it.  The  defendants  took  the  objection  of  want  of  Con- 
sideration, and  were  overruled.  In  the  latter  case,  the  assignor 
by  voluntary  deed  assigned  to  the  plaintiff  all  moneys  then  or 
thereafter  to  be  standing  to  his  credit  in  the  books  of  the  defendant 
bank.  No  notice  of  the  assignment  was  given  to  the  bank  until 
after  the  assignor's  decease,  at  which  time  his  balance  was  £217. 
The  assignee  brought  an  action  to  recover  the  amount,  and  the 
bank  raised  the  defence  of  want  of  Consideration.  But  the  defence 
was  decisively  overruled.  After  these  two  cases,  it  is  hardly  possible 
to  argue  that  an  assignment,  otherwise  valid  under  the  Judicature 

1  (188Q  17  Q.  B.  D.  44a.  '  (1884)  la  Q.  B.  D.  511. 
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Act,  requires  a  Consideration.  It  need  hardly  be  pointed  out  that 
the  Act  itself  contains  no  word  of  the  doctrine  ^. 

But  we  pass  to  decisions  of  Courts  of  Equity.  In  Lambe  v.  Orlau  *, 
decided  by  V.-C.  Kindersley  in  i860,  one  of  the  next  of  kin  volun- 
tarily directed  payment  of  his  share  in  the  residuary  estate  of 
a  deceased  person  to  A,  B^  and  C.  The  representatives  of  the 
assignor,  after  his  decease,  tried  to  upset  the  assignment ;  but  it 
was  upheld  by  the  Court.  This  case  would  be  quite  conclusive, 
but  for  the  fact  that  it  is  the  custom  to  speak  of  and,  sometimes, 
to  legislate  for  an  executor  as  though  he  were  a  trustee,  and 
to  ti'eat  an  unpaid  share  of  a  next  of  kin  as  an  equitable  interest. 
It  may  be  an  equitable  interest;  but  surely  it  is  also  a  chote 
in  action  1  However,  the  point  need  not  be  laboured.  We  pass  to 
cases  to  which,  it  is  conceived,  no  possible  objection  can  be  taken. 

In  Forteseue  v.  Bamett  ^  the  defendant  assigned  a  policy  of  insur- 
ance by  a  voluntary  deed  to  the  plaintiff,  and  retained  the  policy  in 
his  own  possession.  No  notice  was  given  to  the  insurance  com- 
pany ;  and  the  latter^  acting  in  ignorance  of  the  assignment,  paid 
bonus  and  surrender  value  to  the  assignor.  At  the  suit  of  the 
assignee,  the  assignor  was  ordered  to  replace  the  value  of  the 
security.  In  the  almost  contemporary  case  of  Bill  v.  Cureton^, 
an  unmarried  lady  assigned  a  sum  of  stock  to  trustees,  upon  a  purely 
voluntary  settlement.  Afterwards,  and  before  any  claims  under  the 
instrument  (except  her  own)  had  come  into  existence,  she  claimed 
to  revoke  the  settlement,  on  the  ground  thai  it  wan  volnni-ary.  Her 
claim  was  disallowed  by  Sir  C.  Pepys. 

If  further  proof  be  needed,  we  may  turn  to  the  well-known 
decision  in  ex  parte  Pye^,  There  the  testator  had  directed  an  agent 
in  Paris  to  purchase  a  personal  annuity  in  the  name  of  X  The 
agent,  disobeying  his  instructions,  purchased  the  annuity  in  the 
name  of  the  testator.  The  latter  then  sent  over  a  power  of  attorney 
to  his  agent,  bidding  him  at  once  to  transfer  the  annuity  to  X  He 
did  so,  but,  before  he  effected  the  transfer,  the  testator  died.  Having 
ascertained  that,  by  French  law,  the  acts  of  an  attorney^  done  in 
bona  fide  ignorance  of  his  principal's  death,  were  valid,  Lord  Eldon 
upheld  the  assignment,  for  which  there  was,  of  course,  no  Considera- 
tion, as  there  had  been  none  for  the  original  gift  of  the  testator. 
The  case  is  often  referred  to  as  an  authority  for  the  proposition, 
that  where  a  man  has,  by  a  voluntary  act,  constituted  himself 
a  trustee,  he  will  not  be  allowed  to  revoke  his  act.  But  there  was 
really,  as  will  have  been  seen,  no  question  of  trusteeship  at  all.    If, 

•  This  fact  is  pointed  out  by  Sir  W.  Anson  in  the  last  (oth)  edition  of  his  book  (p.  246). 
«  I  Dr.  &  Sm.  125.  »  (1834)  3  My.  k  K.  36,  41  R.  R.  5  (Sir  John  Leach  M.R.). 

<  (1835)  a  My.&  K.  503,  39  R.R.  258.  »  (1811)  18  Ves.  140,  11  RR.  173. 
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after  the  purchase  had  been  effected  in  his  name,  the  testator  had 
chosen  to  appropriate  the  annuity,  he  could  have  done  so.  He  pre* 
ferred  to  assign  it ;  and  his  assignment  was  declared  binding  by  the 
most  cautious  of  Chancery  judges. 

In  making  this  first  selection  of  cases,  I  have  taken  care  to  avoid 
quoting  those  in  which  the  subject-matter  of  the  assignment  was 
in  the  nature  of  an  equitable  interest.  And  yet,  an  equitable 
interest — e.  g.  the  interest  of  a  beneficiary  in  stock  standing  in  the 
name  of  a  trustee — is  very  like  an  equitable  cAose  in  action.  It 
cannot  be  enforced  without  proceedings  against  the  trustee,  which, 
at  any  rate  before  the  Judicature  Act,  could  only  be  brought  in 
a  Court  of  Equity.  And  the  best  proof  that  this  view  is  correct  is 
to  be  found  in  the  fact  that  attempts  to  extend  the  doctrine  of 
Consideration  to  this  class  of  cases  have  been  made — and  overruled. 
In  Kekewich  v.  Manning  ^,  decided  in  185 1,  Lord  Justice  Knight  Bruce 
said:^ 

'  Suppose  stock  or  money  to  be  legally  vested  in  il,  as  a  trustee 
for  B  for  life,  and,  subject  to  £'s  interest,  for  C  absolutely;  surely 
it  must  be  competent  for  C,  in  ^'s  lifetime,  with  or  without  the 
consent  of  A,  te  make  an  effectual  gift  of  Cs  interest  te  i>  by  way 
of  mere  bounty.  ...  If  so,  can  C  do  this  better  or  more  effectually 
than  by  executing  an  assignment  to  i>  ? ' 

The  question  of  the  Lord  Justice  still  awaits  an  answer;  and, 
meanwhile,  his  decision  in  Kekewich  v.  Manning  has  been  acted  upon 
by  Vice-Chancellor  Wood  in  Donaldson  v.  Donaldson  *,  and  referred 
to  with  approval  in  other  cases  \  But,  indeed,  Kekewich  v.  Manning 
laid  down  no  new  rule.  For  at  least  two  hundred  years  Courts  of 
Equity  have  recognized  as  valid,  voluntary  assignmente  of  equitable 
intereste,  both  in  land  and  in  personalty.  To  quote  only  a  few 
cases,  it  suffices  to  mention  Wamutrey  v.  Tanfield^  (contingent 
executory  interest  in  a  term  of  an  advowson),  Fekey  v.  Pinwell^ 
(devise  of  an  equitable  interest  in  a  term),  Goring  v.  Bickerstaffe  • 
(assignment  of  a  future  interest  in  a  term),  Thomas  v.  Freeman  "^  (the 
Uke),  Wind  v.  Jekyl  •  (devise  of  a  similar  contingent  interest),  Higden 
V.  Williamson^  (interest  in  an  estate  devised  on  trust  for  sale), 
Wright  v.  Wright  ^^  (assignment  of  a  contingent  interest  under  a 
devise),  Petre  v.  Espinasse  ^^  (voluntary  assignment  of  share  of  in- 
testate's estate  upheld  against  assignor  himself),i\^^/^^<^^  v.  Holgate  ^^ 

>  De  G.  M.  &  G.  176.  •  (1854)  Kay,  711. 

'  e.g.  RichardBon  y.  Rkhardsm  (1867)  L*  ^-  3  ^4-  ^9'  t  P^^d  v.  Mould  (1867)  L.  R. 
4  Eq.  5^4*  Ac- 

•  (i6a8)  I  Reports  in  Chancery,  16  (Lord  Coventry  and  the  judges). 

•  (1640)  Pollexfen,  44  (Lord  Keeper  Finch).  •  (1663)  Pollexfen,  31. 

'  (1706)  2  Vem.  563  (Lord  Cowper).  •  (1719)  1  P.  Wms.  572. 

•  (173a)  3  P.  Wms.  13a.  »•  (1749)  I  Ves.  Sr.  408. 
"  (1834)  a  My.  k  K.  496,  39  R-  R.  254.                        "  (1844)  I  Coll.  203. 
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(assignment  of  oontraot  to  purchase  land),  Dawell  y.  Dew  ^  (assign- 
ment of  contract  to  grant  a  lease). 

In  the  face  of  this  array  of  authority,  it  is,  perhaps,  only  a  ques- 
tion of  pathological  interest— how  the  doctrine  arose?  But 
pathological  studies  are  often  valuable.  And,  on  investigation,  it 
will  be  found  that  there  are  two  rules  of  Equity,  either  of  which,  or 
both  together,  might  lead  to  the  conclusion,  that  a  Consideration  is 
necessary  in  equity  to  the  assignment  of  a  cAoie  in  action.  And  it 
is,  probably,  from  want  of  attention  to  the  exact  limits  of  these 
rules  that  the  doctrine  has  arisen. 

(i)  A  voluntary  assignment  of  a  cho^e  in  action  cannot  prevail 
against  a  person  with  a  better  claim.  This  rule,  which  seems  to 
have  been  borrowed  from  the  well-known  statute  of  1584  (or, 
rather,  from  the  construction  placed  upon  it),  was  first  introduced, 
it  would  seem,  to  prevent  the  assignment  by  a  husband  of  his 
wife's  equitable  choscs  in  action  defeating  her  equity  to  a  settlement. 
This  is  the  simple  explanation  of  such  cases  as  Jaccbion  v.  WiUiam- 
9on^^  Bates  v.  Dandy  \  and  Jeioin  v.  Fo6e*y  often  quoted  in  support 
of  the  main  doctrine.  And  it  is  conceivable  (though  the  writer  is 
not  aware  of  any  decision  to  that  effect)  that  this  rule  might 
be  extended  to  cases  of  voluntary  assignments  of  cioics  in  action 
in  favour  of  subsequent  purchasers  for  value.  But  it  is  noteworthy 
that  the  Courts  have  refused  to  apply  it  to  voluntary  assignments 
of  equitable  interests  in  stock,  even  though  reversionary  \  No 
doubt  voluntary  assignments  of  cAoses  in  action  may  be  set  aside  by 
creditors  under  the  13  Eliz.  c.  5  *  ;  but  again  it  is  noteworthy,  that 
the  Court  refused  to  apply  the  rule,  until  the  passing  of  the 
I  &  2  Vict.  Clio  brought  securities  for  money  within  the  scope  of 
goods  seizable  in  execution  ^.  Presumably,  also,  a  voluntary  assign- 
ment  of  cioici  in  action  would  be  impeachable  under  section  47  of 
the  Bankruptcy  Act,  1883. 

(2)  Equity  will  not  lend  its  aid  to  complete  an  imperfect  attempt 
at  assignment  where  there  is  no  Consideration,  l^is,  I  strongly 
suspect,  is  the  true  stone  of  stumbling.  The  rule  is  sometimes  stated 
in  loose  fashion  thus :  '  Equity  will  not  aid  a  volunteer.'  How  mis- 
leading this  statement  of  the  rule  may  be  can  be  readily  gathered 
from  the  case  of  Fletcher  v.  Fletcher^ ^  where  the  Court  of  Chancery 
enforced,  against  the  representatives  of  an  obligor,  a  purely  volun- 
tary bond,  found  in  his  possession  on  his  decease,  though  it  had 

•  (1842)  I  Y.  &  C.  C.  C.  345.  •  (1717)  I  p.  Wms.  38a. 
f  »  (1741)  a  Atk.  207.                                   *  074a)  iWd.,  417. 

•  Jon£9  V.  Cromher  (i8ai)  i  Sim.  k  S.  315. 

•  (1 861)  Stokoe  V.  CbtMfi,  39  Beav.  637. 

^  DuniM  V.  Duteit  (1790)  i  Vei.  J.  196,  i  R.  R.  iia ;    BdrnB  T.  TkomM  (1840)  la 
A.  &  £.  536.    This  was  a  decision  of  a  Court  of  Law. 
•(1844)  4  Ha.  67. 
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never  been  communicated  to  the  obligees,  and  though  the  obligor 
had  attempted  to  revoke  it  by  his  will.  IS  that  is  not  '  aiding 
volunteers,'  it  is  difficult  to  see  what  is.  In  that  case,  however, 
Shadwell  V.-C.  stated  clearly  the  true  rule.  '  A  Court  of  Equity 
will  not,  in  favour  of  a  volunteer,  give  to  a  deed  any  effect  beyond 
what  the  law  will  give  to  it.'  That  is  the  point.  A  Court  of  Equity 
will  not  lend  its  aid  to  complete  a  voluntary  assignment  of  an 
imperfect  character,  because  to  do  so  would  virtually  be  to  annul 
the  rule  of  law,  that  every  simple  contract  requires  a  Consideration 
to  support  it.  An  imperfect  assignment  can  only  be  treated  as 
a  contract  to  assign,  and  a  contract  to  assign  requires  a  Considera- 
tion. The  only  peculiarity  in  the  equitable  application  of  the  inile 
is  that,  even  where  the  imperfect  assignment  has  been  made  by 
deed,  Equity  still  declines  to  enforce  it.  But  this  is  because  Equity 
always  refused  to  decree  specific  performance  of  a  voluntary  con- 
tract, even  though  under  seal ;  and,  until  recently,  Equity  could  not 
award  damages.  This  explanation  at  once  gets  rid,  not  only  of 
the  older  cases,  such  as  Haw  v.  Dawson  ^  and  Whitfield  v.  Fauset  ^, 
quoted  in  'support  of  the  doctrine,  but  also  explains  the  modem 
cases  of  Milroy  v.  Lord  3,  Warriner  v.  Rogers  *,  Heartley  v.  Nicholson  *, 
re  Bretons  Estate^ ^  and  Hardinge  v.  Cobden"^.  If  these  cases  be 
examined,  it  will  at  once  be  evident  that  the  whole  point  in  each 
of  them  was,  that  the  aUeged  assignment  was  wanting  in  the 
essential  of  completeness — in  other  words,  that  it  was  not  an  assign- 
ment at  all,  but  a  promise  to  assign.  And  the  decision  of  Lord 
Romilly,  in  Morgan  v.  Malleson^^  that  even  such  an  imperfect 
assignment  is  enforceable,  is  now  universally  condemned'.  But 
that  this  doctrine  does  not  extend  to  completed  assignments  is  dear, 
both  from  the  decision  and  the  emphatic  words  of  Lord  Eldon  in 
Ellison  V.  Ellison  ^^:— 

'  I  take  the  distinction  to  be,  that  if  you  want  the  assistance  of 
the  Court  to  constitute  you  cestui  que  trust,  and  the  instrument  is 
voluntary,  you  shall  not  have  that  assistance  for  the  purpose  of 
constituting  you  cestui  que  trust ;  as  upon  a  covenant  to  transfer 
stock,  &c.,  if  it  rests  in  covenant,  the  Court  will  not  execute  that 
voluntaiy  covenant:  but  if  the  party  has  completely  transferred 
stock,  &c.,  though  it  is  voluntary,  yet,  the  legal  conveyance  being 
effectually  made,  the  equitable  interest  will  be  enforced  by  this 
Court.' 

^  (1749)  I  Ves.  Sr.  331.  «  (1750)  ibid.,  387. 

»  (1862)  4  De  G.  F.  &  J.  264.  *  (1873)  L.  R  16  Eq.  340. 

■  (1875)  L.  R  19  Eq.  233.  •  (1881)  17  Ch.  D.  416. 

'  (1890)  45  Ch.  D.  470.  •  (1870)  L.  R  10  Eq.  475. 
•  o.  g.   Warriner  T.   Rogers^  L.  R   16  Eq.,  at  p.  348  ;   Richards  v.  DeWridge  (1874) 
L.  R  18  Eq.  at  p.  15. 
"  (1802)  6  Ves.  656,  6  R  R  19. 

S  2, 
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Finally,  it  may  be  pointed  oat  that  the  subject  is  sometimes 
confused  by  the  introduction  of  a  class  of  cases  which  really  turn 
on  another  point.  If  a  settlement  or  disposition  is  made  by  a 
person  wholly  for  his  own  benefit,  Equity  will  allow  him  to  revoke 
it,  at  any  rate  if  he  is  of  full  age  and  capacity.  This  is  the 
explanation  of  such  cases  as  BeaUon  y.  BeaUon  ^,  Morrell  y.  WooUen  \ 
and  Paul  y.  Paul  ^  ;  and,  inasmuch  as  such  dispositions  are  naturally 
of  a  voluntary  character  (for  who  would  pay  money  to  be  allowed  to 
act  as  a  trustee?),  there  has  been  a  tendency  to  treat  them  as 
supporting  the  main  doctrine.  But  the  strict  limits  placed  by  the 
Court  even  upon  such  revocations  are  apparent  from  the  case  of 
Bill  V.  Curetan  ^,  quoted  above.  There  the  Court  refused  to  allow 
a  lady  to  revoke  a  voluntary  assignment,  not  made  in  contemplation 
of  marriage,  for  the  benefit  of  herself  and  any  husband  and  children 
she  nught  afterwards  have.  And  these  cases  do  not  really  illustrate 
the  doctrine  at  all. 

The  net  result  of  this  inquiry  may  be  summed  up  thus : — 

Equity  does  not,  and  never  did,  require  a  Consideration  for  the 
validity  of  the  assignment  of  a  cho$e  in  action ;  but, 

(a)  Voluntary  assignees  of  chosa  in  action  may  be  postponed  (at 
any  rate  where  their  titles  are  not  protected  by  the  Judicature  Act) 
to  subsequent  acquirers  with  a  better  claim  ;  and, 

03)  An  imperfect  assignment  of  a  ehote  in  action  will  not  be 
completed  by  the  Court  at  the  suit  of  a  volunteer. 

Edwabd  Jemks. 

'  (1841)  I  a  Sim.  981.  '  (185a)  16  Bear.  197. 

*  (1880)  15  Ch.  D.  580.  *  ('835)  a  My.  k  K.  503,  39  B.R  958. 


[With  regard  to  the  passage  quoted  from  that  extremely  accurate 
writer  the  late  Mr.  Leake,  I  must  confess  that  I  see  nothing  to 
criticize.  He  is  speaking  of  the  ipecific  enforcement  of  an  implied 
agreement,  and  no  Court  of  Equity  would  ever  specifically  enforoet 
a  merely  voluntary  undertaking,  whether  express  or  implied,  and 
whether  arising  out  of  the  assignment  of  a  cAae  in  action  or  any 
other  transaction. — Ed.] 
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THE  GROWTH  AND  DEVELOPMENT  OF  INTERNATIONAL 
LAW  IN  AFRICA. 

THE  explorations  undertaken  by  travellers  in  Africa  have  within 
the  last  thirty  years  opened  to  European  nations  the  interior 
of  the  continent.  Livingstone,  Burton,  Speke,  and  Stanley  led  the 
way.  The  discovery  of  wide  waterways  traversing  lands  thickly 
peopled,  and  productive  of  valuable  commodities,  changed  entirely 
the  positions  of  those  nations  which  occupied  or  had  influence  over 
the  territories  contiguous  to  the  regions  which  had  hitherto  been 
imtrodden  by  the  feet  of  white  men. 

Those  Powers  who  had  historical  or  other  claims  in  Africa 
bestirred  themselves.  Others  pushed  forward  to  obtain  a  foothold 
in  these  new  regions.  The  claims  accruing  from  occupation  or  dis- 
covery were  fortified  by  treaties  with  native  chiefs  or  the  procla- 
mation of  Protectorates.  In  such  a  state  of  circumstances  it  became 
necessary  for  the  nations  chiefly  concerned  with  Africa  to  adjust 
their  relations  one  with  another.  The  operations  of  a  company 
called  the  International  Association  of  the  Congo  in  the  watershed 
of  the  River  Congo,  which  had  been  discovered  and  explored  by 
Stanley,  were  of  an  extensive  and  important  nature.  The  Asso- 
ciation signed  treaties  with  native  chiefs,  accepted  cessions  of  terri- 
tory, and  rapidly  developed  its  authority.  Under  the  direction 
of  the  King  of  the  Belgians,  it  had  become  a  factor  of  importance, 
and  one  to  be  taken  into  account  in  the  decision  of  African  ques- 
tions, since  its  sphere  of  operations  spread  over  the  watershed  of 
the  wide  Congo  river  whose  tributaries  take  their  rise  in  the  great 
lakes  of  the  east  Its  status  was  that  of  a  company  operating  in 
the  newly-discovered  regions,  subject  to  the  laws  of  Belgium,  but 
possessing  no  international  entity,  and  unrecognized  diplomatically 
by  other  nations.  Upon  the  invitation  of  the  German  Emperor 
a  Conference  of  the  Powers  was  held  at  Berlin  in  1885,  for  the 
purpose  of  regulating  *  in  a  spirit  of  good  and  mutual  accord  the 
conditions  most  favourable  to  the  development  of  trade  and  civiliza- 
tion in  certain  regions  of  Africa,  and  of  assuring  to  all  nations  the 
advantages  of  free  navigation  on  the  two  chief  rivers  of  Africa 
flowing  into  the  Atlantic  Ocean,  and  of  obviating  the  misunder- 
standing and  disputes  which  might  in  future  arise  from  new  acta  of 
occupation  on  the  coasts  of  Africa.' 

I.  The  result  of  this  conference  was  the  signing  of  an  Act  known 
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as  the  General  Act  of  the  Conference  of  Berlin,  1 885.  This  Act  has, 
when  taken  in  connexion  with  the*  General  Act  of  the  Conference 
held  at  Brussels  in  1890  in  relation  to  the  slave  trade,  become 
material  into  which  have  been  interwoven  new  theories  of  inter- 
national law.  By  treaties,  agreements,  conventions,  by  discussions 
or  diplomatic  communications,  and  also  by  the  treatises  of  inter- 
national lawyers  upon  points  of  doubtful  interpretation,  an  adapta- 
tion of  the  well-established  principles  of  international  law  to  the 
changing  circumstances  of  the  development  of  Africa  is  gradually 
being  brought  about. 

U.  The  questions  that  might  arise  as  to  new  acts  of  possession 
(prises  de  possession)  were  dealt  with  by  Article  XXXIV  of  the 
Act  of  1885.  Not  only  those  Powers  whidi  already  held  possession 
of  tracts  of  land  on  the  coasts  of  Africa,  but  also  those  which  might 
in  future  acquire  them,  were  subject  to  its  provisions.  A  new  act 
of  possession,  as  well  as  the  assumption  of  a  Pi*otectorate,  required 
due  notification  to  the  Signatory  Powers,  so  that  th^y  might,  if  need 
be,  make  good  any  claims  of  their  own. 

If  these  formalities  were  complied  with,  the  validity  of  the  acts 
became  unimpeachable,  so  far  as  the  Signatory  Powers  were  con- 
cerned, and,  as  all  Governments  of  any  importance  were  repre- 
sented at  the  Conference,  the  notification  might  be  said  to  be  good 
against  the  civilized  world. 

Protocola.  No  rules  for  the  occupation  of  new  territories  were  laid  down  by 
the  Conference.  The  question  was  thought  a  delicate  one^  but 
certain  principles  were  enunciated,  upon  which   the    occupying 

Arikle^  Powers  should  act.  Obligations  were  imposed  insuring  the  esta- 
blishment of  authority  in  the  regions  occupied,  sufficient  to  protect 
existing  rights,  and  to  maintain  the  freedom  of  trade  and  ti*ansit. 

< Existing  rights'  refer  not  merely  to  the  rights  possessed  by 
incomers,  foreigners  to  the  native  states,  which  ihey  might  have 
obtained  by  grant  from  the  native  chief,  but  also  to  those  territorial . 
rights  of  usage  and  custom  which  the  occupying  Power  would 
recognize  and  not  destroy.  Where  the  native  state  was  one  of 
a  comparatively  highly  organized  nature,  the  act  of  occupation 
would,  under  the  Berlin  Act,  be  in  form  a  '  prise  de  possession,'  in 
character  rather  the  assumption  of  a  Protectorate.  The  Powers, 
however,  confined  the  duty  of  establishing  authority  to  acts  of 
occupation  only,  leaving  Protectorates  unaffected  by  the  obligation, 
but  subject  to  the  notification  which  would  define  the  Umits  and 
the  extent  of  the  Protectorate. 

The  effect  of  the  two  articles  taken  together  was  to  substitute 
for  effective  occupation  the  notification  to  the  Powers,  and  to 
give  their  assent  the  force  of  law.     From  the    moment  of  the 


XX  XIV. 
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acknowledgement  of  the  receipt  of  the  notification,  and  its  recogni- 
tion by  all  the  signatorieB,  the  district  would  pass  into  the  posses- 
sion of  the  notifying  Power,  and  the  responsibilities  attaching  to 
such  possession  would  be  assumed  forthwith. 

The  right  of  occupation  was  not  based  upon  treaty,  Session,  con-  Protocols, 
quest,  or  discovery,  nor  upon  the  ground  of  the  country  being  ,885  ^'' 
derelict  or  territorium  nullius^  but  rather  upon  a  right  sanctioned  s.  P.  c. 
by  civilized  nations  inter  se  and  affirmed  by  treaty.     The  recogni-  l^nuaire 
tion  of  a  State  existing  within  the  uncivilized  region,  which  was  d®  I'lnsti- 
the  subject  of  the  new  accession  of  territory,  would  to  a  certain  Broit^ 
extent  nullify  the  objects  aimed  at,  viz.  the  avoidance  of  misunder-  ^'^*?'^" 
standing  and  dispute  which  might  in  future  arise  from  new  acts  of  1887-9, ' 
occupation.    A  fruitful  source  of  contention  might  flow  from  tl^®£^*^♦?^^ 
struggle  to  obtain  the  consent  of  some  powerful  chief  to  cede  his  inter-     ' 
territories  to  one  Power,  or  the  other,  if  the  right  to  occupy  or  national 
protect  his  tribal  possessions  rested,  solely  upon  the  priority  of  the  138.' 
treaty  or  the  sufficiency  of  his  consent.  ^^Easa* 

It  was,  moreover,  desirable  that  the  occupation  as  such  should  sur'ies 
be  effective,  and  that  the  occupier   should  within  a  reasonable  ^^*^*®^*^^ 
interval  manifest  a  wish  or  a  power  to  exercise  his  rights  within  Pi-otooois,' 
the  region  o^^upied,  and  to  fulfil  the  duties  which  such  occupation  ^^1^^,^ 
entails.  15,1884/ 

The  rights  of  sovereignty  which  accrue  from  occupation  and  from  Deapag- 
the  assumption  of  a  protectorate  were  not  placed  upon  the  same  "^^^'P- ^^3' 
footing ;  in  the  one  case  an  obligation  to  ensure  the  establishment 
of  authority  was  imposed  upon  the  occupying  Power,  in  the  other, 
beyond  the  duties  which  are  implied  by  the  term  Protectorate,  no 
further  responsibilities  were  incun*ed.    It  would  appear,  therefore, 
that  the  Signatory  Powers  placed  new  acts  of  possession  upon  a 
higher  plane  than  the  mere  proclamation  of  a  Protectorate.   Effective 
occupation  would  lead  up  to  territorial  sovereignty ;  a  Protectorate 
would  imply  •  une  sorte  de  conqufite  morale  pr^c^ant  et  justifiant  ^P**' 
par  la  suite  la  conqu^te  matdrielle,'  which  might  or  might  not 
develop  into  absolute  annexation. 

It  must  be  noted  that  both  new  acts  of  possession  and  also  the 
declaration  of  a  Protectorate  are  subject  to  the  notification  under 
Article  XXXIV,  although  the  Conference  did  not  impose  the  same 
obligations  upon  a  protecting  as  upon  an  occupying  Power.    Pro-  Westiake, 
fessor  Westiake  and  Mr.  Hall  are  of  opinion  that  the  effect  of  the  ^^^nai 
proclamation  of  a  Protectorate  on  the  coasts  of  Africa  carries  with  Law, 
it  an  obligation  of  establishing  authority  equal  to  that  laid  down  in  ^^ '* 
Article  XXXV,  and  that  the  meaning  of  the  Berlin  Act  is  rendered  Juriadic- 
clear  by  the  emphatic  declaration  of  the  Brussels  Act,  that  the  most  crown  *^* 
effective  means  for  counteracting  the  slave  trade  in  the  interior  of  p.  214. 
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Africa  are  by  the  progressive  administration  and  judicial  organiza- 
tion of  territories  placed  under  the  sovereignty  or  protectorate  of 
civilized  nations. 

It  will  be  seen  that  the  line  which  separates  occupation  from 
protectorate  is  fine.  A  Protectorate  must  be  an  exclusive  right  as 
against  all  other  nations,  and  the  possession  of  that  right  brings 
with  it  the  corresponding  duty  of  establishing  some  form  of  govern* 
ment  for  the  protection  of  its  own  subjects  and  those  of  foreign 

WetUake,  nations.    As  Professor  Westlake  remarks:— 

Inter* 

national  *  If  the  exdusive  character  of  a  Protectorate  is  admitted,  surely  it 
^^^  follows  that  the  government  required  by  the  conditions  of  the 
region  must  be  supplied  by  the  State  which  excludes  all  others 
from  supplying  it,  and  that  that  State  is  armed  by  all  others  which 
recognize  its  protectorate  with  their  consent  to  its  exercise  of  juris- 
diction, indispensable  for  the  purpose,  over  their  subjects  within 
the  recognized  area.' 

The  practical  effect  of  Articles  XXXIV  and  XXXV  has  been  to 
allow  acts  of  occupation  to  fall  into  desuetude.  Civilized  nations 
could  obtain  all  the  powers  they  required,  both  on  the  coast  and  in 
the  interior,  by  the  proclamation  of  a  Protectorate,  so  that  it  has 
become,  as  Despagnet  suggests,  a  variant  in  the  procedure  laid 
down  by  the  Conference  of  Berlin.  *  Prises  de  possession '  and  pro- 
tectorates have  in  the  course  of  the  last  fifteen  years  become  almost 
alike  in  their  operation. 

lU.  The  principle  of  the  free  navigation  of  rivers  and  waterways 
separating  or  traversing  several  States  had  been  laid  down  from 
the  date  of  the  Congress  of  Vienna,  1815,  and  applied  since  then  to 
certain  rivers  of  Europe  and  America  by  the  treaties  of  Paris, 
Berlin  (1818),  and  London  (1871-83).  But  until  recent  years  the 
establishment  of  this  principle  did  not  bring  with  it  any  suggestion 
of  the  abolition  of  import  duties  or  the  diminution  of  customs. 
Free  transit  for  all  ships,  subject  only  to  navigation  dues,  was  the 
extent  of  the  privileges  granted  to  foreign  traders. 

The  economic  theory  that  universal  freedom  of  trade  benefits 
mankind  materially  and  socially  found  no  support  in  these  treaties. 
But  the  Berlin  Conference  has  extended  the  scope  of  the  earlier 
treaties  and  conventions.  It  has  declared  that  freedom  of  trade 
in  its  modem  meaning  exists  in  the  basin  of  the  Congo,  its  em- 
bouchures and  circumjacent  regions.  In  addition  to  affirming  the 
free  navigation  of  the  rivers  Niger  and  Congo,  it  has  mapped  out  and 
defined  a  free  trade  zone  extending  across  Africa  between  parallels 
of  latitude  6"  north  to  i8*  south.  By  the  Signatory  Powers  these 
provisions  are  recognized  henceforth  as  part  of  international  law, 
so  that  the  theory  of  free  trade,  though  not  regarded  by  the  vast 
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majority  of  European  States  as  worthy  of  acceptance,  has  by  the  Article 
General  Act  been  imposed  upon  Central  Africa. 

The  explanation  need  not  be  far  to  seek.  Although  Great 
Britain  was  deeply  concerned  in  the  deliberations  of  the  Confer- 
ence>  her  voice  was  not  preponderant,  and  the  knowledge  of  her 
attachment  to  free  trade  would  hardly  have  been  of  avail  to  carry 
with  her  the  votes  of  the  delegates;  but  the  closing  to  foreign 
trade  of  the  vast  territories  adjacent  to  the  Congo  might  have  been 
the  result  of  the  admittance  into  the  international  society  of  the 
Congo  Free  State.  It  was,  therefore,  for  the  advantage  of  all  the 
Signatory  Powers  that  equal  opportunity  of  trade  and  transit 
should  be  given  to  each.  The  grant  of  free  imports  under  certain 
conditions  was  the  price  paid  for  the  recognition  of  the  State  and 
the  guarantee  of  its  neutrality. 

The  admission  of  a  new  State  into  the  international  family  upon 
these  terms  has  given  an  international  sanction  to  the  doctrines  of 
free  trade  within  the  regions  and  limits  defined  by  the  Conference 
of  Berlin. 

IV.  Five  years  after  the  signing  of  the  Berlin  Act,  the  Powers  Bnunels 
again  conferred  upon  African  matters.    The  best  means  for  sup-  ^^*  ^^' 
pressing  the  traffic  in  slaves  was  the  subject  of  their  deliberations. 

The  rights  given  by  the  Berlin  Act  of  declaring  protectorates  or 
taking  possession  of  districts  adjacent  to  the  coasts  had  been  largely 
taken  advantage  of  during  the  years  that  had  elapsed.  It  was, 
therefore,  a  favourable  moment  for  concerted  action.  The  Powers 
most  concerned  and  most  solicitous  to  put  an  end  to  the  cruelties 
which  had  been  perpetrated  upon  the  African  natives  had,  by  the 
efforts  of  traders  and  missionary  pioneers,  obtained  a  firmer  footing 
within  the  districts  that  had  fallen  beneath  their  sway.  Some 
authority  was  felt,  some  rudimentary  administration  had  been  set 
up,  the  influence  of  European  Powers  had  extended,  so  that  it  was 
possible  that  the  decisions  at  which  the  Conference  arrived  could 
be  carried  out.  Slave  routes  in  the  interior  were  more  successfully 
blocked,  whilst  a  more  stringent  watch  was  kept  upon  the  coast-line 
to  stop  the  traffic  across  the  sea. 

V.  The   Powers   declared  that  the  most  effective  method  forAriifilel, 
counteracting  the  slave  trade  in  the  interior  of  Africa  was  the  pro-  J™,"*^' 
gressive  organization  of  the  administrative,  judicial,  religious  and 
military  services  in   the   African    territories    placed    under  the 
sovereignty  or  protectorate  of  civilized  nations. 

Although  the  whole  of  Africa  had  not  at  the  time  ef  the  signing 
of  the  Act  been  apportioned  out  amongst  European  nations,  suffix 
cient  progress  had  been  made  under  Article  XXXIY  of  the  Act  of 
1 885  to  indicate  the  regions  which  were  likely  to  fall  under  the 
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Article  II.  influence  or  into  the  possession  of  the  severaf  States.  It  was,  there- 
fore, laid  down  that  the  Power  responsible  in  each  territory  should 
gradually  establish  in  the  interior  strongly  occupied  stations  in  such 
a  way  as  to  make  their  repressive  action  most  effectively  felt ;  that 
they  should,  by  constructing  roads  and  by  establishing  telegraphic 
lines  and  means  of  communication,  assure  the  security  of  the  road- 
ways. In  addition  to  the  main  duty  of  repressing  the  slave  trade, 
these  stations  or  forts,  and  the  cruisers  placed  in  the  inland  waters, 
were  to  serve  as  places  of  refuge  from  the  slave-hunters  for  the 
native  populations  placed  under  the  sovereignty  or  the  protectorate 
of  the  State  to  which  the  station  belonged,  and  also  as  rallying 
points  for  independent  nations  who  might  from  thence  obtain 
assistance  for  their  own  defence. 

The  various  protectorates  which  have  been  proclaimed  over 
Africa  do  not  fulfil  all  the  conditions  necessary  in  the  strict  defini- 
tion of  the  term  as  it  had  hitherto  been  applied  in  Europe.  A  Pro- 
tectorate has  been  defined  as  a  State  or  community  which  has 
parted  with  freedom  of  action  in  foreign  affairs.  In  international 
law  such  a  state  is  semi-sovereign ;  it  lacks  full  control  over  its 
foreign  affiiirs,  which  are  subject  to  the  assenti  approval>  or  control 
of  the  protecting  State,  but,  had  it  not  dispossessed  itself  of  that 
control,  it  would  be  fully  independent.  The  various  protectorates 
claimed  over  Africa  cannot  be  described  as  such.  Their  roots  draw 
nourishment  from  a  different  soil ;  the  peoples  are  for  the  most  part 
barbarous  or  semi-civilized,  and  unacquainted  with  European 
ways.  Some  missionary  or  trader,  or  some  emissary  of  civilissation, 
some  hunter  of  big  game,  penetrates  into  unknown  and  unmapped 
regions.  He  becomes  friendly  with  the  tribes  with  whom  he  comes 
in  contact,  and  gains  influence  over  them,  and  in  a  representative 
capacity  obtains  concessions  and  privileges  from  the  chiefs.  These 
may  accrue  for  the  benefit  of  commercial  companies  trading  within 
the  regions.  They  may  take  the  form  of  treaties  and  agreements 
with  {luropean  powers  firmly  attested  by  the  thumb-marks  and 
crosses  of  the  unlettered  chiefs.  It  may  be  that  these  treaties  are 
signed  by  a  direct  representative  of  the  European  Government,  and 
the  chiefs  and  kings  place  themselves  under  the  protection  of  that 
power,  or,  on  the  other  hand,  traders  peacefully  disposing  of  their 
wares  may  be  ill-treated  by  the  native  rulers,  and  redress  for  their 
injuries  be  demanded  by  the  State  to  which  they  belong.  In  that 
case,  if  military  operations  are  undertaken,  the  native  state  may 
pass  into  the  possession  of  its  invader  by  conquest,  or  submit  to  the 
terms  imposed  upon  it,  which  may  take  either  the  form  of  the  pro- 
clamation of  a  Protectorate  or  the  assumption  of  full  tenitorial 
jurisdiction.    The  Berlin  General  Act  rendered  to  a  great  extent 
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(he  signing  of  these  treaties  unnecessary.  They  served  rather  as 
proofs  of  the  expansion  of  the  State's  influence  commercially  and 
politically  amongst  the  tribes,  and  as  a  justification  of  the  new 
acquisition,  if  objections  should  be  made  under  the  Berlin  Act  to 
the  notification  under  Article  XXXIV.  But  as  Westlake  observes 
in  his  International  Law : — 

*No  document  in  which  such,  natives  are  made  to  cede  thePP-'44> 
sovereignty  over  any  territory  can  be  exhibited  as  an  international  '^^* 
title,  although  an  arrangement  with  them,  giving  evidence  that  they 
have  been  treated  with  humanity  and  consideration,  may  be  valu- 
able as  obviating  possible  objections  to  what  would  otherwise  be 
a  good  international  title  to  sovereignty/ 

The  principles,  therefore,  which  are  recognized  in  the  relations 
between  a  protected  and  protecting  State  in  civilized  countries  do 
not  apply  in  the  case  of  semi-barbarous  tribes.  Despagnet  lays  Despag- 
downtlie  proposition  that,  instead  of  being  limited  to  a  tutelage  °®^P'^^^* 
over  the  protected  State  more  or  less  marked,  the  protectorate  of 
civilized  States  over  those  semi-civilized  or  barbarous  becomes  an 
establishment  of  sovereignty,  and  is  thenceforward  a  colonial 
annexation  of  the  Power  which  has  established  itself  there. 

This,  though  somewhat  an  extreme  statement,  describes  the 
tendency  of  the  effects  which  follow  a  declaration  of  Protectorate. 
It  is  a  process  in  the  expansion  of  those  States  which  are  compelled 
for  the  protection  of  their  traders  or  from  political  necessity  to 
enlarge  tiieir  sphere  of  action.  The  position  of  the  tribes  within 
the  J^tectorate  takes  the  form  and  likeness  of  that  of  civilized 
nations,  subject,  however,  to  the  operation  of  the  Berlin  Act. 
Treaties  are  made  with  the  protecting  Powers.  The  right  of  suc- 
cession of  the  chief,  the  maintenance  and  enforcement  of  the  native 
laws  and  cusjboms  ^,  the  exercise  of  their  religious  ceremonies,  and 
the  possession  of  their  property,  and  their  national  and  tribal 
rights,  are  confirmed  to  the  protected  States,  or  remain  unaffected 
by  the  proclamation  of  a  Protectorate. 

On  the  west  coast  of  Africa,  palavers  held  in  the  presence  of  the 
Governor  or  Administrator  establish  penalties,  and  give  sanction 
to  the  native  laws  and  define  the  limits  of  their  jurisdiction.  As 
far  as  possible,  native  law  binding  upon  native  subjects  runs  concur- 
rently with  the  laws  of  the  protecting  State,  which  alone  are  bind- 
ing upon  British  subjects  and  those  under  British  jurisdiction,  and 
are  proclaimed  by  Orders  in  Council,  or  by  the  ordinances  passed 
by  the  Legislative  Councils  within  the  Colonies  to  which  the  pro- 

^  Within  the  Gold  Coast  Colony  the  native  chiefiB  sit  as  assessors  in  cases  in 
which  the  general  customary  law  or  tribal  customs  are  in  question.  See  Fanti 
Customary  Laws,  J.  S.  Sarbah  (Clowes  &  Sons,  1897). 
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tectorates  upon  the  west  coast  of  Africa  are  for  the  most  part 
attached. 

The  West  African  tribes  possess  a  genius  for  trade.  They  exhibit 
a  keenness  to  ruin  a  rival  trader  by  cutting  off  his  markets  or 
diverting  the  supply  of  his  commodities,  or  by  tolls  and  imposts, 
export  and  import,  king's  bar  and  custom  biu:^  which  would  not 
discredit  the  more  civilized  inventions  of  ad  valorem  duties  and  high 
tariffs.  Even  their  slave  raids  and  man  hunts  are  the  outcome  of 
a  debased  and  perverted  commercial  instinct.  Frequent  tribal  wars 
are  the  result  of  these  rivalries ;  so  that  to  prevent  bloodshed,  and 
to  keep  the  peace,  a  reference  of  the  disputes  to  an  arbitrator 
appointed  by  the  Governor  is  very  frequently  imposed  upon  the 
kings  and  chiefs  who  have  entered  into  treaties  or  conventions  with 
Her  Mi^esty.  These  duties  are  performed  by  the  Consuls  or  other 
officers  employed  in  the  service  of  the  colony,  who,  from  their 
administrative  experience  and  knowledge  of  the  local  conditions, 
are  best  fitted  for  the  work. 

The  procedure  under  the  Berlin  and  Brussels  Acts  has  been 
somewhat  dissimilar  upon  the  west  and  east  coasts. 

The  west  coast  tribes  have  traded  from  time  immemorial  with 
Europe.  Carthaginians,  Portuguese,  Dutch,  English,  French  and 
Spanish,  have  all  historical  claims  to  have  discovered  or  opened  for 
trade  some  of  its  rivers  or  coasts :  Senegal,  Qambia,  the  Oil  Rivers, 
Old  Calabar,  the  Gold  Coast,  the  Ivory  Coast,  the  Slave  Coast 
have  been  geographical  names  for  centuries.  Trade,  whether  it  be 
in  slaves  or  gold  or  spices,  as  formerly,  or  as  now  in  oil  and  rubber 
and  ivory,  has  always  played  the  chief  part  in  the  intercourse 
between  the  civilized  and  uncivilized  races. 

It  was  the  pushing  of  traders  and  merchants  into  distant  markets 
in  the  interior,  and  the  bringing  of  fresh  commodities  down  to  the 
coast,  that  drew  under  European  influence  those  tribes  whose  homes 
were  far  up  the  rivers  and  remote  from  the  sea.  With  the  expan- 
sion of  trade  followed  the  law  merchant,  and  with  it  the  force 
necessary  to  suppress  cheating  and  redress  grievances.  The  tribal 
wars,  after  the  over-sea  slave  traffic  ceased,  were  more  frequently 
those  of  rival  trade  communities  than  wars  of  conquest  or  pillage* 
It  is  perhaps  true  that  a  desire  to  indulge  in  the  luxury  of  a  feast 
upon  an  enemy  in  some  cases  may  have  prompted  a  negro  tribe  to 
engage  in  battle,  or  the  religious  fervour  of  tiie  Moslem  impelled 
him  to  the  fray,  but,  generally  speaking,  commerce  and  not  conquest 
was  the  motive  which  induced  African  chiefs  to  wage  war  upon  one 
another.  Jealousy,  due  to  the  fact  that  more  profitable  business 
was  done  by  one  chief  than  another,  or  disappointment  that  profits 
were  diminished  by  merchants  gaining  access  to  the  first  producers, 
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were  frequent  causes  of  inter-tribal  difficulties.  But  the  closing  of 
their  rivers  to  strangers,  or  hatied  of  a  foreigner,  or  a  refusal  to 
trade  was  practically  unkno^m  on  the  west  coast.  Interference 
with  the  slave  trade  was  resented,  as  was  likely  in  a  country  where 
domestic  slaves  were  valuable  property,  but  beyond  that  there 
seemed  no  obstacle  to  the  extension  of  European  influence  into  the 
interior.  It  was  not,  however,  until  comparatively  recent  years 
that  the  hinterland  of  the  west  coast  was  begun  to  be  developed, 
or  its  tribes  brought  within  the  sphere  of  action  of  those  European 
nations  who  were  settled  on  the  coasts. 

But  when  once  the  exploitation  of  the  west  coast  began,  it  pro- 
ceeded apace,  and  by  means  of  conquest,  occupation,  cession,  and 
protectorate,  from  Cape  Juby  to  the  Cape  of  Good  Hope,  there  now 
remains  but  little  of  the  interior  unappropriated,  and  few  tribes 
unvisited  and  unknown. 

On  the  east  coast,  on  the  other  hand,  few  European  nations 
could  boast  that  they  had  established  themselves  in  the  interior, 
or  possessed  any  but  vague  claims  resting  upon  occupation  or 
discovery,  or  on  treaties  with  or  cessions  from  mythical  emperors 
or  kings.  The  Sultans  of  Muscat  and  of  Zanzibar  reckoned  the  coast- 
line from  below  the  island  of  Zanzibar  northwards  to  Warsheikh 
to  be  under  their  authority.  From  Cape  Delgado  to  Natal  the 
King  of  Portugal  was  sovereign  over  the  discoveries  of  the  early 
navigators,  the  extent  of  which  in  the  interior  was  ill  defined,  and 
had  scarcely  been  reduced  into  possession  by  effective  colonization. 
From  Warsheikh  northwards  the  coast-line  was  open  to  acts  of 
occupation,  of  which  advantage  was  taken  by  Italy,  Great  Britain, 
and  France,  under  the  Berlin  Act,  as  far  northwards  as  the  terri- 
tories under  the  suzerainty  of  the  Sultan  of  Turkey. 

With  the  exception  of  Natal,  Cape  Colony,  and  Mozambique, 
there  were  on  that  side  no  colonies  which  could  afford  a  foothold 
from  whence  to  advance  into  the  interior,  nor,  save  in  the  traffic 
in  slaves  and  ivory,  was  there  lucrative  employment  or  scope  for 
the  trading  instinct 

By  possessing  a  market  for  slaves  in  the  territories  of  the 
Sultans  of  Muscat,  of  Turkey,  and  Persia,  the  slave  dealers 
absorbed  all  that  there  was  of  trade,  and  by  their  barbarities  and 
devastations  in  the  interior  destroyed  effectually  inter-tribal  traffic 
in  native  productions.  With  the  stoppage  of  this  iniquitous  trade 
by  the  action  of  European  States,  and  by  their  efforts  to  carry  out 
the  provisions  of  the  Brussels  Act,  the  east  coast  was  gradually 
brought  more  closely  under  their  conti*ol. 

Treaties  and  conventions  with  the  Sultan  of  Zanzibar  formed 
the  basis  upon  which  extensive  rights  of  protectorate  and  spheres 
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of  influence  in  the  interior  were  acquired  by  the  British  and 
German  Governments.  The  means  chiefly  employed  to  cany  out 
the  objects  of  the  Brussels  Act  in  these  regions  were  those  indi- 
cated in  Article  IV,  viz.  the  delegation  of  their  rights  and  powers 
to  Chartered  Companies,  which,  though  primarily  formed  for  trading 
purposes^  would  assume  the  duties  imposed  by  the  General  Act, 
and  be  entrusted  with  the  progressive  organization  of  the  districts 
within  which  they  operated. 
Article  IV,  ^®  Signatory  Powers,  however,  emphasized  the  principle  of 
Bruaaelfl  international  law  that  a  State  is  responsible  for  its  own  acts  and 
cannot  contract  itself  out  of  its  engagements  by  delegating  its 
authority  to  any  corporate  body. 
Hertsiet'fl  The  granting  of  charters  was  not  confined  to  the  east  coast 
^l*reAtie;s  Only,  for  a  most  successful  trading  company  in  the  basin  of  the 
p.  118.  '  Niger  had  in  1886  various  powers  conferred  on  it.  The  Crown 
confirmed  the  cessions  of  territory  and  sovereign  rights  which  it 
had  obtained  from  various  kings  and  chiefs,  and  empowered  the 
company  to  hold,  use,  and  enjoy  these  rights,  interests,  and 
authorities  for  its  own  purposes,  but  upon  certain  conditions. 
These  conditions  comprised,  amongst  others,  the  right  of  the 
Secretary  of  State  to  dissent  from  any  of  the  dealings  of  the 
company  with  any  foreign  Power,  the  prohibition  of  a  monopoly 
of  trade,  the  performance  of  all  the  obligations  undertaken  by  the 
Crown  at  the  Berlin  Conference,  and  the  carrying  out  of  any 
jurisdiction  exercised  within  the  companies'  territories  under  the 
Foreign  Jurisdiction  Acts. 

In  the  next  year,  1887,  all  the  territories  subject  to  the  govern- 
ment of  the  Royal  Niger  Company  were  placed  under  the  protec- 
torate of  the  Crown,  and  due  notification  under  Article  XXXIV 
of  the  Berlin  Act  was  given  to  the  Signatory  Powers.  This  was 
followed  by  an  Order  in  Council  providing  for  the  exercise  of  the 
Queen's  jurisdiction  within  the  Protectorate,  known  as  the  Africa 
Order,  1889.  It  contains  a  general  law  dealing  with  the  consti- 
tution of  the  Courts,  their  general  powers  and  procedure. 

The  company  having  successfully  carried  out  the  duties  imposed 
upon  it,  in  1899  surrendered  its  charter,  and  the  administration 
of  its  territories  was  formally  assumed  by  the  Crown. 

Charters  were  granted  in  1885  to  the  German  East  Africa 
Company  by  the  German  Emperor,  and  by  the  Crown  to  the 
Imperial  British  East  Africa  Company  in  1888,  and  to  the  British 
South  Africa  Company  in  1889.  In  form  British  charters  follow 
that  of  the  Niger  Company  for  the  most  part,  but  terms  suitable 
to  the  circumstances  of  the  countries  in  which  they  operate  are 
imposed  in  each  case  by  the  British  Government. 
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With  the  exception  of  the  British  South  Africa  Company,  none 
of  the  British  Chartered  Companies  in  Africa  now  exist. 

The  Imperial  East  Africa  Company,  owing  to  military  diffi- 
culties, lack  of  trade,  and  failure  of  its  resources,  surrendered  its 
charter,  and  the  administration  of  its  territories  is  undertaken  by 
the  Secretary  of  State  for  Foreign  Affairs. 

Where  mining  or  trading  can  be  carried  on  at  a  profit,  there 
chartered  companies  are  likely  to  succeed.  But  they  have  two 
duties  to  fulfil,  the  return  of  a  satisfactory  dividend  to  their  share- 
holders, and  the  administration  of  the  territories  entrusted  to  them 
to  the  advantage  of  the  natives  within  it.  These  duties  are  not 
incompatible,  but  experience  has  shown  that  they  are  difficult  to 
perform.  The  companies  defray  the  cost  of  the  administration  in 
return  for  the  privileges  they  enjoy,  but  the  responsibility  for 
their  action  lies  with  the  State  which  confers  these  privileges 
upon  them.  The  law  to  be  administered  throughout  their  pos- 
sessions is  laid  down  for  them  by  Orders  in  Council,  but  as  far 
as  the  executive  is  concerned,  they  are  unfettered.  On  the  west 
coast  the  Royal  Niger  Company  was  a  striking  success ;  on  the 
east  coast  all  the  companies^  with  the  exception  of  the  British 
South  Africa  Company  (which  is  much  shorn  of  its  powers),  have 
failed. 

The  British  South  Africa  Company  has  had  a  chequered  and 
turbulent  existence,  but  operating  in  a  district  in  which  white 
men  can  live,  and  in  the  midst  of  a  large  population  of  natives, 
it  has  had  opportunities  of  exhibiting  the  capacity  of  its  directors 
and  the  adaptability  of  a  chartered  company  to  administer  the 
region  entrusted  to  it.     They  have  worked  out  a  scheme  of  cdvil 
administration  which  is  a  modification  of  the  Government  in  a 
Crown  Colony,  substituting  for  the  veto  or  approval  of  the  Crown 
the  assent  or  approval  of  the  Company.     The  control  of  armed  Southern 
forces  has,  owing  to  recent   events,  been  withdrawn  from  the  q^^J^  ** 
Company,  and  is  now,  through  the  High  Commissioner,  under  the  Council, 
direct  control  of  the  Crown.    There  is  an  Executive  Council  and  ^SSbUo 
a  Legislative  Council,  some  members  of  which  are  elected  by  voters  1899, 
who  possess  certain  qualifications.    The  authority  of  the  Crovm  is  ^'  ^  ^^' 
manifested  by  a  resident  commissioner,  who  is,  ea  officio,  a  member 
of  both  the  Executive  and  Legislative  Council,  and,  in  addition, 
the  nomination  of  the  Administrator  by  the  Company  is  subject 
to  the  approval  of  the  Secretary  of  State.    Civil  and  criminal  law 
is  administered  according  to  the  laws  of  Cape  Colony,  and  appeals 
are  heard  by  the  Supreme  Court  of  that  colony,  with  appeal  to 
the  Judicial  Committee  of  the  Privy  Council.    The  regulation  and 
government  of  natives  is  under  the  control  of  a  Secretary  for 
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5jc  t4  Afa.7«.  M^-.%v<  hj  casxTe  uMMMiiiWMH     The  latter  wust  wla 
A9t  Ja  a^l  <••«•  betv^ca  Bftiiwc  wiio  etn,  howeTer,  appeal 


eCbSiic  -.i4»-.7  v^r.'voL  Tz^  fittdTe  chie&,  who  are  appointed  by 
t:ii%  jLcsi.'^.iKrabcr.  aav«  foier  them  £itrici  headmen.  Cer-tj^ixi 
mwrn^a  3*t»  uws  t«t  apart  Sr>r  the  aae  of  the  natiTea. 

Tx  fwi  1  of  Ui»  gfs&s  </  the  charter,  aa  far  ae  r^aide  Sonth 
iLsxyjMB^  aaa  l^wa  the  fitir'-riiwrnf  of  a  eokmy.  The  position 
^f  i£«  aa&Te  trJ^iea  haa  CiIjeB  from  thai  of  a  treaty-ioakiii^ 
fft«w  Vy  t£aa  of  a  coaqaergd  people.  The  lands  they  oeenpy 
ea  naerr^.  iwMg^  emigiifd  to  them  for  their  exehuiTe  use,  are 
tiie  yrj^ffnj  dL  tM  Ccpaay,  and  they  themaelTea,  whilst  still 
br.  ac  ti>(  form  cf  t£^ur  tribal  inetitiitiaiia,  are  British  protected 


Tut  fow  cf  the  Crovn  to  ezerdae  or  delegate  the  -po^wrers 
</   r«^jU££f   trade    or   goreming   British   sabjeets  in   foreign 
«ci=.tr>a  haa  bees  exercised  from  early  times  (Hakluyt,  Engliofa 
TzaTeL».  ToL  iL  146    3  Jae.  It.    Tins  prerogatiTe,  the  discretionary 
yj^v  cf  tr«e  exeratiTe,  rests  in  the  Crown  apart  fro oi  Parliament 
^••t  to  cc'i:«ee  it   apos  British  aafajeets  parliamentary  sanction 
a  rer^-iljfd.    The  £ni  of  a  sericB  of  Foreign  JmisdiBtion  Acta^ 
^  k  7  Vxt.  e  94  1 1 K43).  raeceeded  by  53  fc  54  Tict  e.  37,  declared 
t£at  the  Crown  eoaM  hold,  exercise^  and  enjoy  any  power  ancf 
jariadiimoa  aeqnired  in  a  foreign  country  by  treaty,  grant,  usage, 
saSaaaee,  or  other  lawfid  means,  in  the  aame  and  ample  manner 
as  if  zt  had  beea  aequiied  by  eearicn  or  eonqnest. 

The  QsecB  exercises  this  power  by  Bojal  Proclamation  under 
Orders  in  CooncaL    Under  the  anthority  conferred  by  the  Orders 
in  CoanciL  the  High  Commissionen  of  Sooth  Africa  or  Nigeria 
imse  regulations^  which  are  called  Queen's  Regulations,  for  peace^ 
order,  and  good  gOTemment,  or  for  the  securing  the  observsnoe 
of  any  treaty.     These  haTo  the  force  of  law  within  the  limits 
to  which  the  varioos  Orden  apply.    They  relate  to  every  branch 
of  administration,  to  reTenne,  hut  taxes,  sporting  licenses,  mail 
serrice,  and  stamp  duties,  or  to  township  regulations,  hire  of 
porters,  natire  labour,  and  the  multifarious  duties  imposed  upon 
municipal  officials.     They  fulfil  the  legislative  functions  wUch 
ordinances  made  by  the  Council  of  a  down  Colony  disehai]^' 
Binding  aa  they  are  upon  all  persons  within  the  protectorates, 
unlem  exprewly  excluded  by  the  terms,  they  bring  under  tlia 
direct  eontrol  of  the  Crown  both  the  executive  and  legislative 
anthoritiea. 

There  have  been  in  Africa  two  sequences  of  events. 

It  may  be  said  that  on  the  west  coast  the  expansion  of  tnd^  )as  ^ 

compelled  the  establishment  of  some  form  of  administration,  and 
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that  law,  civil  and  criminal,  has  followed  the  traders'  footsteps; 
on  the  east  coast  administration  has  outstripped  trade.  The  efforts 
of  the  missionary  and  the  suppression  of  slavery  have  been  the  two 
civilizing  agencies.  European  States  have,  as  signatories  of  the 
Brussels  Act,  attempted  to  carry  out  the  duties  imposed  upon  them, 
either  by  delegation  to  chartered  companies  or  by  direct  state 
action,  whilst  tibe  endeavours  of  private  citizens  to  evangelize  the 
natives  have  largely  assisted  the  work,  and  at  the  same  time  pre- 
pared the  way  for  more  effective  administration.  As  soon  as  white 
people  become  numerous,  the  necessity  at  once  arises  to  provide  law 
for  them.  In  civilized  nations  the  law  is  already  in  operation. 
The  Crown,  when  necessary,  proclaims  the  law  by  Orders  in  Council 
binding  upon  all  her  subjects  within  the  territorial  limits  in  which 
the  Order  has  force.  If  territorial  sovereignty  has  been  claimed  by 
the  Crown,  the  Order  binds  all  persons,  natives  and  foreigners 
alike.  In  fact,  all  who  would  be  justiceable  in  any  Court  But  the 
Crown  did  not  in  the  Order  of  1889  advance  so  comprehensive 
a  claim.  The  Order  was  confined  to  British  subjects,  to  foreigners  African 
who  submitted  themselves  to  a  Court,  and  to  foreigners  with  respect  counciC 
to  whom  any  State,  king,  chief  or  government,  whose  subjects  and  1S89. 
under  whose  protection  they  are,  had  agreed  with  Her  Majesty  for 
the  exercise  of  the  authority. 

Although  the  Berlin  Conference  took  place  in  1885,  and  this 
Order  is  dated  1889,  yet  the  British  Government  hesitated  to 
assume  jurisdiction  over  foreigners  in  its  protectorates.  By  th^e 
Order  of  1892,  however,  the  proposition  which  had  been  maintained 
by  the  majority  of  the  signatories  of  the  Berlin  Act,  viz.  that  the 
establishment  of  a  protectorate  carried  with  it  the  right  of 
administering  justice  over  the  subjects  of  civilized  States,  was 
fully  accepted. 

By  section  %  it  was  declared  that  where  Her  Majesty  has  declared 
any  territory  or  place  within  the  limits  of  the  Africa  Order  in 
Council  1889  to  be  a  protectorate,  the  Provisions  of  the  Order  shall 
extend  to  foreigners  in  the  same  manner  as  it  does  to  British 
subjects,  and  all  such  foreigners  shall  be  justiceable  by  the  Courts 
constituted  for  the  protectorate  under  the  same  conditions  as 
British  subjects. 

Neither  France  nor  Germany  showed  any  reluctance  to  claim 
jurisdiction  over  all  foreigners  within  their  protectorates.  By  an 
Imperial  Decree  of  1888  it  is  declared  that  the  Imperial  authority  state 
may  extend  its  jurisdiction  over  all  persons  irrespective  of  their  ^||?"» 
nationality,  and  natives  of  the  territory  are  placed  upon  the  same 
footing  as  German  subjects  with  regard  to  the  right  of  flying  the 
German  flag.    Foreigners  settling  within  the  jurisdiction  may  be 

VOL.  XVI.  T 
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naturalized  and  become  Gennan  subjects.  The  assumption  of  such 
extensive  powers  leaves  but  a  narrow  line  to  be  passed  to  render 
them  fully  territorial,  and  to  convert  the  protectorate  into  a  colonial 
annexation. 

France  has  assumed  powers  no  less  extensive  over  foreigners 
within  her  protectorates.  She  has  accepted  the  Conventional 
rights  conferred  by  the  General  Acts  of  Berlin  and  Brussels  ili  the 
sense  in  which  they  were  regarded  by  the  majority  of  the  signa- 
tories. In  L' Affaire  Magny  et  autres  (Cour  de  Cassation,  October, 
97,  1893)  the  Court,  in  reversing  the  judgment  of  the  Appeal 
Court  of  Reunion,  which  had  declared  its  incompetency  to  try 
a  British  subject  for  murder  committed  in  the  protected  island 
of  Johanna,  held  that,  if  the  French  Resident  had  in  his  control  all 
the  powers  of  police  for  the  repression  of  crime,  it  followed  that  he 
would  have  the  right  to  judge  all  who  committed  criminal  offences 
by  French  law.  These  rights  of  jurisdiction  appear,  apart  from  the 
authority  of  the  General  Acts,  to  be  almost  inherent  in  the  executive 
of  regions  far  removed  from  civilized  States.  Without  them 
a  weapon  for  the  protection  of  subjects  against  the  misdeeds 
of  foreigners  is  taken  from  the  armoury  of  the  protecting 
State.  But  whatever  danger  may  have  been  incurred  from  the 
want  of  full  and  complete  jurisdiction  has  been  averted  by  the 
Orders  in  Council  of  1899-99,  and  Great  Britain  has  now 
practically  assumed  the  same  position  towards  foreigners  within 
her  protectorates  as  that  held  by  the  other  Powers  concerned  with 
Africa. 

External  sovereignty,  as  distinguished  from  internal  sovereignty, 
has  been  hitherto  for  the  most  part  the  extent  of  the  power  the 
Crown  has  claimed  over  those  under  her  protectorate;  but  the 
trend  of  events  politically  as  well  as  internationally  is  toward  a 
more  stringent  control  over  the  protected  nations :  '  Protectorates 
ripen  into  sovereignty.' 

Amongst  a  people  who  are  mainly  engaged  in  cultivating  the 
soil,  the  laws  which  govern  the  tenure  of  land  are  the  most 
important.  Questions  of  difficulty  are  apt  to  arise.  A  negro  on 
the  west  coast  possesses  in  many  tribes  two  descriptions  of  pro- 
perty, that  which  he  has  gained  by  his  own  exertions,  which 
becomes  his  own  chattels  real  or  personal,  and  that  which  he 
shares  in  common  with  his  house  or  family.  The  apportionment 
or  expropriation  of  the  house  property  rests  with  the  king,  who 
exercises  his  kingly  privileges,  in  some  cases  of  his  '  mere  motion/ 
in  others  in  accortknce  with  ancient  custom.  These  rights  fall  to 
him  as  the  personal  representative  of  his  predecessor,  or  are  con- 
ferred upon  him  by  his  succession  to  his  kingdom  or  the  tribal 
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stool.  The  kings  or  chiefs  may  or  may  not  have  transferred  their 
tribal  rights  by  treaty.  In  the  one  case  the  right  of  eminent 
domain,  or  the  dealing  with  the  ancestral  property,  passes 
to  the  protecting  power,  in  the  other  it  rests  partly  in  the  chief 
and  partly  in  the  Crown,  since  his  dealing  with  the  movables  and 
immovables  of  his  people,  if  manifestly  unjust,  is  liable  to  revision 
on  appeal  to  the  superior  authority. 

In  East  Africa,  the  keeping  of  herds  and  flocks  occupies  the 
people  to  a  large  extent.  Wherever  there  are  pasture  lands  there 
are  found  the  cattle,  sheep,  and  goats,  which  form  the  chief  riches 
of  the  country.  The  king  owns  the  best  and  most  fruitful  herds, 
and  keeps  and  pastures  them  around  his  kraal;  but  amongst 
tribes  of  Zulu  stock,  in  addition  to  their  own  cattle,  the 
various  tribal  families  tend  certain  royal  kine  and  oxen  for  the 
service  of  the  king.  They  enjoy  the  usufruct  of  these  until  they 
are  required  for  a  feast  for  warriors  who  accompany  the  king  to 
the  villages,  or  for  other  purposes.  Since  the  tribal  property 
consists  chiefly  of  chattels,  the  theory  of  a  special  property  in  land 
is  practically  unknown.  The  wide  range  over  which  the  cattle 
roam,  and  the  ease  with  which  a  new  village  is  palisaded  and 
roofed,  prevent  the  acquirement  of  an  hereditary  holding  of  the 
same  spot.  But  the  people  are  in  no  sense  nomadic.  The  limits 
of  their  possessions  are  well  known,  though  not  strictly  defined. 
The  rude  cultivation  of  cereals  in  the  fields  around  the  villages 
keeps  up  a  form  of  village  Ufa  There  is  trade  in  pottery  and 
basket  ware  and  domestic  utensils,  industries  which  are  generally 
found  where  milk  and  butter  are  staple  products.  But  wealth  is 
acquired  by  individuals  chiefly  by  the  possession  of  cattle  or  of 
slaves.  The  royal  herds  of  which  the  members  of  the  tribe  have 
the  use  are,  subject  to  the  king's  first  claim  upon  them,  regarded 
as  tribal  property. 

The  transfer  of  tribal  rights  of  a  pastoral  people  lends  itself 
easily  to  the  creation  of  reserves  within  which  the  chief  continues 
to  rule  his  tribe  by  native  law,  but  beyond  which  he  may  not 
lead  them.  His  personal  property  and  personal  rights  are  in  that 
case  secured  to  him ;  but  the  property  in  the  soil  itself  belongs 
neither  to  him  nor  to  his  tribe,  but  lies  in  the  protecting  power, 
who  may  grant  unreserved  portions  to  settlers  or  occupants.  In 
such  a  case  the  title  to  the  land  is  usually  secured  by  registration 
in  a  court  provided  for  that  purpose,  presided  over  by  the  resident 
or  administrator. 

Whilst  the  future  of  the  vast  territories  that  have  in  recent 
years  come  under  the  influence  of  European  natiops  cannot  with 
any  certainty  be  forecast,  it  must  be  borne  in  mind  that  the  popu- 
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lation  of  the  West  Coast  and  of  Central  Africa,  the  Negro, 
Soudanese,  and  Bantn,  and  its  offshoots,  such  as  the  Zolu,  are 
a  sturdy  race.  They  do  not  melt  away  before  civilization.  It  is 
improbable  that,  save  in  the  regions  beyond  the  tropics,  or  on 
plateaux  4,000  feet  above  sea  level,  the  white  inhabitants  can 
thrive  and  increase,  and  the  proportion  of  white  to  black  inha- 
bitants must  always  be  unequal,  the  black  preponderating  by  an 
enormous  majority. 

The  administration  of  these  regions  under  these  circumstances 
must  take  different  forms.  The  mould  into  which  it  is  cast  is 
modelled  upon  that  of  the  home  governments.  The  imperial 
autocracy  of  Germany  impresses  itself  upon  its  colonial  possessions 
and  protectorates,  and  the  bureaucratic  system  of  France  follows 
close  upon  the  conquests  she  has  won  in  Western  Africa.  The 
commercial  origin  of  the  Congo  Free  State  shows  itself  in  its 
exploitation  of  its  territories  upon  strict  business  principles. 

Portugal  stands  apart  from  other  European  nations  in  regard  to 
her  African  possessions.  Her  system  of  government  may  be  said 
to  remain  the  same  as  it  was  two  hundred  years  ago.  The  country 
is  divided  into  districts  presided  over  by  Qovemors,  who  are 
subject  to  the  authority  of  the  Govemor-Qeneral  of  Mozambique. 
The  military,  civil,  and  judicial  functions  are  centred  in  these 
persons.  The  revenue  is  raised  by  the  Prazzo  system.  A  district 
called  a  prazzo  is  constituted  for  revenue  purposes,  and  each  one 
is  put  up  to  auction.  The  lessee  who  secures  the  privilege  of  the 
collection  is  entitled  to  levy  a  tax  per  head,  which  is  paid  either 
in  labour,  or  kind,  or  money,  so  that  opportunities  are  afforded  of 
extracting  from  the  natives  more  than  their  fair  share  of  taxation. 
But  the  colonies  in  return  are  granted  the  privilege  of  returning 
members  to  the  Cortes  in  Lisbon.  Every  head  of  a  family,  whether 
black  or  white,  possesses  the  franchise,  and  is  qualified  to  vote  for 
a  member  for  the  Mozambique  or  Zambesi  districts.  The  natives 
have  been  converted  into  citizens,  but  practically  the  control  of 
affairs  rests  entirely  in  the  Portuguese  officials. 

Qi-eat  Britain,  perhaps  from  greater  experience  of  dealing  with 
subject  races,  is  endeavouring  to  adapt  her  administrative  systems 
to  the  races  with  whom  she  has  to  deal.  The  guiding  principle 
upon  which  she  has  been  building  is  that  of  control  by  and  through 
the  native  rulers.  Tentatively  she  has  assumed  direct  jurisdiction, 
but  the  idea  of  Protectorate  in  its  classical  meaning  informs  her 
action. 

The  first  step  towards  the  progressive  organization  of  the  pro- 
tectorates has  been  to  suppress  the  slave  raids,  and  to  give  some 
sense  of  security  to  the  people.    The  next  was  to  settle  the  tribes 
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upon  the  soil  and  foster  their  rude  industries,  and  to  encourage  trade 
amongst  the  natives.  In  some  cases  it  has  been  necessary  to  re-> 
people  the  country  by  moving  whole  tribes  from  one  r^on  to 
another.  Tribal  wars  in  the  past  have  caused  a  movement  of  the 
people  only  to  be  paralleled  by  the  invasion  of  the  Qoths  into 
Europe.  Warrior  tribes  speaking  the  Zulu  tongue  are  found,  far 
north  of  the  Zambesi,  forced  from  the  land  of  their  birth  by  the 
pressure  of  more  powerful  nations  on  their  flanks.  These  acquire 
but  slowly  the  arts  of  peace.  The  policy  of  causing  wars  to  cease, 
and  forbidding  the  buying  and  selling  of  slaves,  has  paved  the  way, 
however,  to  a  settlement  of  the  people.  Order  is  being  restored. 
Confidence  is  felt  in  the  officials  of  the  protectorate ;  their  decisions 
are  accepted  without  question.  The  gradual  growth  and  de- 
velopment of  village  industries,  and  the  tilling  of  the  soil  in 
a  more  scientific  way^  has  created  a  demand  for  commodities 
which  must  be  supplied  from  other  regions,  and  traffic  and 
markets  are  in  consequence  established  for  their  exchange  and 
purchase.  The  free  passage  of  traders  of  all  nations  to  these 
marts  and  d^pdts  was  guaranteed  by  the  Brussels  Conference,  and 
has  to  a  great  extent  been  rendered  possible  throughout  the 
protectorates. 

Settlers  within  the  protectorates  stand  upon  a  different  footing 
to  travellers  and  hunters.  As  the  Crown  by  the  African  Orders  in 
Council  of  1892-99  has  within  th^  limits  of  their  operation  claimed 
jurisdiction  over  all  natives  and  foreigners,  she  must  provide  for 
their  safety  and  give  them  free  access  to  the  Courts  which  she  has 
established.  A  civilized  power  must  in  this  case  assume  responsi"* 
bility.  A  plea  that  it  was  impossible  to  guarantee  security  for  life 
and  property  would  not  avail.  It  would  amount  to  an  abandon- 
ment of  territorial  jurisdiction,  and  would  give  good  cause  for 
international  intervention.  Compensation  for  damages  and  losses 
could  be  successfully  claimed  for  its  subjects  by  the  aggrieved 
State. 

The  gradual  rounding  off  of  the  African  possessions  that  has 
taken  place  within  the  last  few  years  has  left  but  the  spheres  of 
influence  for  development  and  exact  delimitation.  The  term  does 
not  appear  in  the  General  Act  of  Berlin,  nor  did  the  Powers  in 
1885  deal  with  other  matters  than  those  which  arose  from  acts  of 
possession  and  proclamations  of  protectorate  on  the  coasts  of 
Africa.  It  may  be  laid  down  that  the  term  sphere  of  influence 
cannot  claim,  apart  from  treaty,  to  bear  any  international  signifi- 
cance. It  expresses  the  intentions  of  two  or  more  contracting 
parties  mutually  to  abstain  from  interference  with  one  another 
within  certain  definite  limits.    None  others,  save  those  who  have 
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entered  into  the  engagements,  are  bound  by  the  self-denying 
ordinances.  But  on  notification  of  the  signing  of  such  treaties 
other  Powers  would,  by  the  comity  of  nations,  express  their  assent 
or  reserve  their  liberty  of  action. 

The  spaces  or  spheres  are,  as  a  matter  of  fact,  those  regions 
adjacent  to  colonies  or  protectorates  already  subject  to  some,  form 
of  administration  or  control^  which  seem  geographically  as  well  as 
politically  to  be  the  natural  outlets  for  the  enterprise  of  pioneers. 
Mountain  ranges,  the  watersheds  of  rivers,  lakes,  and  deserts,  mark 
out  certain  portions  of  the  earth's  surface  from  the  rest. 

The  wave  of  influence  must  start  from  some  centre,  and  receive 
its  impulse  from  some  base.  The  sphere  over  which  it  is  flowing 
oannot  be,  as  it  were,  in  the  air,  it  must  have  some  connexion  by 
land  or  water  with  a  more  established  form  of  government.  It 
becomes  a  branch  or  offshoot  of  the  parent  stem  which  will  in  time 
be  vivified  with  the  same  sap  and  from  the  same  soil. 

The  arrangements  made  by  the  various  Powers  as  to  their  several 
spheres  of  influence  have  been  in  most  cases  formed  upon  certain 
existing  facts.  The  districts  as  apportioned  for  future  operations 
have  already  been  brought  into  touch  with  existing  organization& 
The  missionaries  of  all  religious  denominations  and  nationalities 
have  found  a  fruitful  field  for  their  labours  in  the  almost  in- 
accessible places  of  Africa.  They  have  made  their  way  from 
village  to  village  through  pathless  forests,  and  under  difficulties 
almost  insurmountable,  into  regions  absolutely  unexplored  and 
unknown.  There  they  have  settled  down  and  endeavoured  to 
instruct  the  natives  in  their  several  faiths,  and  at  the  same  time 
to  teach  them  useful  industries.  By  their  care  of  the  sick,  and 
a  simple  use  of  medicine  and  surgery,  they  have  gathered  round 
their  settlements  a  fixed  population  who  have  leamt  from  them 
the  first  rudiments  of  civilization.  By  these  means  the  influence  of 
the  white  man  has  been  vastly  extended.  In  some  cases  the  chiefs 
of  powerful  tribes  have  been  converted  to  the  faith  of  the  mission- 
aries, and  have  favoured  the  establishment  of  these  amongst  their 
people,  and  their  neighbours,  hearing  of  the  benefits  which 
have  been  received,  have  asked  that  they  too  should  have  like 
advantages.  Thus  from  village  to  village  these  little  settlements 
have  spread. 

In  some  cases  these  missionary  communities,  when  formed  within 
a  protectorate,  have  been  granted  by  the  commissioner  by-laws  or 
town  laws  for  their  self-government.  Elders  are  elected  by  the 
township,  who  sit  in  what  is  called  Baraza,  to  inquire  into  and  deal 
with  minor  offences,  referring  those  of  a  serious  nature  to  the 
missionary,  who  communicates  them  to  the  district  officer.    The 
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penalties  inflicted  are  fines^  which  are  used  for  local  purposes, 
such  as  the  maintenance  of  roads  and  public  buildings.  The 
public  health  and  safety,  the  attendance  of  children  at  the 
mission  school,  and  the  prohibition  of  the  sale  of  native  beer 
(tembe  kali)  and  bhang  are  amongst  the  matters  dealt  with  by 
these  regulations.  East  AM- 

Though  in  the  majority  of  instances  the  missionaries  have^^^* 
confined  themselves  to  the  propaganda  of  their  doctrines,  and  p.  16. 
abstained  from  intermingling  in  the  politics  of  the  tribes,  yet 
the  acceptance  of  the  Qod  and  the  religion  of  their  teachei-s 
passes  by  an  easy  stage  into  a  recognition  of  their  earthly  king. 
The  missionary  cannot  throw  off  his  allegiance  to  his  own 
sovereign  wherever  he  may  be,  and  consciously  or  unconsciously 
the  country  from  which  he  comes  must  be  foi'emost  in  his  thoughts, 
and  it  is  unlikely  that  he  should  prefer  another  government  to  his 
own.  This  powerful  influence,  therefore^  is  given  to  his  fellow 
countrymen  for  obtaining  from  the  king  to  whom  he  is  spiritual 
adviser  a  treaty  of  protection  or  a  promise  of  non-cession  of  his 
territory  to  another  Power. 

The  societies  in  Europe  engaged  in  missionary  and  philanthropic 
work  in  Africa  are  in  many  cases  wealthy,  and  have  great  influence 
in  their  own  countries,  and  they  are  thus  able  to  exert  pressure 
upon  their  governments  at  home,  and  to  demand  help  and  assistance 
when  their  agents  abroad  may  need  it.  The  necessary  supplies  of 
men  and  material  are  sent  out  to  the  distant  missions,  and  in  that 
way  their  influence  is  augmented.  The  native  communities  have 
in  some  cases  themselves  dispatched  agents  to  evangelize  those 
tribes  which  are  ignorant  of  the  Christian  religion.  It  is  by  efforts 
such  as  these  within  the  spheres  of  influence  that  the  way  is  paved 
for  a  more  organized  system  of  government.  The  next  step  is  the 
proclamation  of  a  protectorate,  the  appointment  of  a  resident,  and 
the  opening  of  free  and  safe  routes  of  communication. 

The  white  man's  burden  has  been  taken  up  by  European  nations 
for  diverse  reasons.  A  land  hunger  and  a  desire  to  provide  fresh 
territories  for  an  overflowing  population  has  in  one  case  been  the 
determining  motive,  in  another  a  forward  march  from  conquest  to 
conquest,  in  yet  another  the  burden  has  been  handed  down  from 
generation  to  generation,  and  would,  without  regret,  be  passed 
to  other  shoulders ;  the  possession  of  ports  and  outlets  for  titbde 
which  should  be  the  monopoly  of  the  occupier,  or  the  opening  out 
of  fresh  markets  for  goods  and  manufactures,  has  called  others 
to  the  task.  But  amidst  all  the  mass  of  conflicting  motives  there 
may  be  discerned  a  vein  of  humanity  and  a  manifest  desire  to 
impart  to  the  African  native  the  benefits  of  civilization.    All  the 
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Powers  concerned  with  the  Brussels  Conference  have  carried  out,  as 
far  as  possible,  the  humane  principles  laid  down  for  their  guidance. 
Whether  their  efforts  will  succeed  in  raising  the  African  in  the 
scale  of  civilization  is  a  question  which  the  future  alone  can  decide, 
but  it  will  not  be  disputed  that  for  many  generations  the  centre  of 
gravity  in  r^;ard  to  all  international  relations  as  to  the  future 
development  of  the  Dark  Continent  must  be  sought  for  in  Europe 
and  not  in  A&ica. 

S.  McCalmont  Hill. 
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ELECTION  BETWEEN  ALTERNATIVE  REMEDIES. 

THE  doubt  raised  by  the  case  of  Rice  v.  Seed  [1900]  i  Q.6.  54 
in  Mr.  Griffiths'  mind  ^  is  '  whether  the  iuecestfnl  application 
for  the  interim  injunction  in  the  action  against  Soltau  and  the 
Bank  did  not  operate  as  a  conclusive  election  to  waive  the  tort  and 
sue  for  money  had  and  received ' ;  and  it  would  appear  that,  had  the 
application  referred  to  been  unsuccessful,  he  would  not  have  con- 
tended that  there  would  have  been  an  election,  as  he  himself  quotes 
Morris  v.  Eobinson  (3  B.  &  C.  196,  27  R.R.  322)  as  an  authority 
for  the  proposition  that  where  a  plaintiff  'having  alternative 
remedies  for  conversion  and  for  money  had  and  received  applied  to 
a  Court  for  payment  of  the  money^  but  his  application  was  ineffec- 
tive, it  was  held  that  he  had  not  elected/  In  other  words,  the 
suggestion  is  that  election  depends,  in  a  case  like  Rice  v.  Reed^  not 
on  the  intention  of  the  plaintiff  who  elects,  but  on  the  decision  of 
the  Court  to  which  he  applies,  which  decision  presumably  cannot 
affect  the  intention  existing  in  the  plaintiffs  mind  when  he  makes 
his  application. 

Before  the  decision  is  condemned  on  this  ground  the  following 
observations  are  submitted  in  its  support : — 

Firstly.  It  is  by  no  means  clear  that  precisely  the  same  principles 
apply  where  the  injured  party  has  one  tortfeasor  to  deal  with  as 
where  he  has  two,  and  it  is  submitted  as  worthy  of  consideration 
(the  point  seems  never  to  have  been  decided)  whether  any  step 
against  one  of  two  tortfeasors  which  does  not  discharge  the  cause 
of  action  (i.  e.  by  judgment,  release,  or  accord  and  satis£B.ction)  will 
prevent  the  injured  party  from  pursuing  whichever  branch  of  the 
joint  cause  of  action  he  chooses  against  the  other  tortfeasor. 

It  is  clear  that  precisely  the  same  principles  do  not  apply  in  the 
two  cases,  e.g.  where  there  is  one  tortfeasor  a  covenant  by  an. 
injured  party  not  to  sue  him  will  operate  as  a  release  of  the  cause 
of  action  {Ford  v.  Beech^  1 1  Q.  B.  852,  at  p.  871) ;  whereas  where  there 
are  two  tortfeasors  a  covenant  not  to  sue  one  of  them  will  not  debar 
the  injured  party  from  suing  the  other  tortfeasor  {Buck  v.  Mayeu 
[1892]  2  Q.  B.  511).  On  the  other  hand,  a  release  of  one  tortfeasor 
will  dischaige  all,  as  the  cause  of  action  is  thereby  discharged  {(Joeh^ 
V.  Jennor^  Hob.  6(S). 

^  Law  Quabtsblt  Rbtibw,  vol.  xvi,  p.  i6a 
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Moreover  the  general  prinoiples,  which  Mr.  Griffiths  deduces  from 
the  authorities  which  he  examines,  are  inapplicable  where  there  are 
two  tortfeasors,  r 

The  vague  language  quoted  from  one  of  the  judgments  in  SmitA 
V.  Baier  (L.  R.  8  C.  P*  350),  which  is  merely  dictum,  as  the  cause  of 
action  had  there  been  discharged  by  what  was  held  equivalent  to  a 
judgment  in  the  action  for  money  had  and  received,  is  inapplicable  to 
a  case  where  A  having  obtained  a  sum  from  one  tortfeasor,  which 
goes  in  reduction  of  the  damages  he  can  recover  from  the  other, 
seeks  to  obtain  from  the  other,  not  a  further  advantage,  but  the 
amount  of  damages  he  has  sustained,  less  the  amount  he  has  already 
recovered  from  the  first  tortfeasor.  As  to  the  passage  cited  from  Sear/ 
V.  Jardine  (7  App.  Cas.  345)  (which  is  not  a  case  of  election  between 
alternative  remedies  in  tort  or  contract,  but  between  the  right  to 
sue  one  of  two  sets  of  parties  in  contract)  the  principle  there  enun- 
ciated does  not  apply  to  such  a  case  as  Rice  v.  Reed.  The  election 
there  in  question  is  stated  to  depend  on  the  unequivocal  act  having 
been  done  to  tie  knowledge  of  the  persons  concerned,  reasoning  quite 
inapplicable  to  a  case  like  the  present  one,  where  one  tortfeasor  is 
not  concerned  with,  save  in  so  far  as  he  may  derive  benefit  from, 
any  negotiations  carried  on  with  his  co-tortfeasor.  In  fact  the  one 
tortfeasor  may  not  hear  of  any  settlement  which  may  be  made  with 
his  co-tortfeasor,  as  was  the  case  in  Rice  v.  i?^^^  until  it  is  disclosed, 
months  afterwards,  by  the  answers  to  interrogatories  in  the  action 
against  him. 

In  the  passage  cited  from  Clonffi  v.  L.  8f  N.  W.  R.  Co.  (L  B.  7 
Ex.  26)  it  is  assumed  that  the  cause  of  action  had  been  discharged 
by  judgment  in  an  action  in  one  branch  of  the  alternative  claim, 
and  no  question  of  election  could  thereafter  arise. 

Thus  so  far  as  concerns  general  principles,  they  are  inapplicable 
to  the  case  in  point. 

So  far  as  the  specific  cases  are  concerned,  there  are,  no  doubt, 
dicta  in  support  of  the  proposition  that  something  short  of  a  judg- 
ment, release,  or  accord  and  satisfaction,  in  one  of  i^e  two  alternative 
causes  of  action  may  amount  to  an  election,  where  there  is  one  tort- 
feasor, but  it  is  submitted  that  the  cases  of  Brewer  v.  Sparrow 
(7  B.  &  C.  310),  L^kgoe  v.  Vernon  (5  H.  &  N.  180),  and  Armstrong  v. 
Allan  (67  L.  T.  738),  which  are  the  only  authorities  cited  for  the 
proposition,  are  by  no  means  satisfactory. 

In  Brewer  v.  Sparrow  (7  B.  &  C.  3 10)  the  decision  seems  largely  to 
have  turned  on  the  fact  that  the  cause  of  action  had  been  discharged 
by  accord  and  satisfaction.  (See  the  judgment  of  Holroyd  J.  at 
p.  313.)  This  fact  is  mentioned  by  Martin  B.  in  Lythgoe  v.  Femon 
(5  H.  &  N.  at  p.  182) :  '  Holroyd  J.  seems  rather  to  consider  that  the 
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plaintiffs  received  the  amount  of  the  balance  as  a  satbfaotion  for 
the  wrongful  act  done  by  the  defendant.' 

In  Lythgoe  v.  Vernon  (5  H.  &  N.  180)  no  reasons  ace  given  for  the 
judgment ;  but  it  may  well  have  been  based  on  the  ground  that  the 
cause  of  action  for  money  had  and  received  had  been  discharged 
by  accord  and  satis£ftction.  The  balance  had  been  paid  into  Court 
and  was  by  the  pleadings  accepted  in  satisfietction  of  the  claim  for 
money  had  and  received. 

Armstrong  v.  Allan  (67  L.  T.  738),  it  is  submitted,  is  not  reaUy  an 
authority  in  point.  Messrs.  Armstrong  had  there  a  right  to  sue  the 
defendants  and  Nicholl  &  Co.  for  conversion,  or  IfichoU  &  Co.  for 
the  price  of  goods  sold  and  delivered,  and  they  brought  an  action 
for  conversion  against  the  defendants,  in  which  they  joined 
Nicholl  &  Co.  as  co-plainti£&,  and  subsequently  completed  the 
contract  for  sale  with  Nicholl  &  Co.,  and  acceptcKl  from  them  the 
price  of  the  goods.  It  was  held  that,  having  completed  the  sale  to 
Nicholl  .&  Co.,  Messrs.  Aimstrong  could  not  proceed  with  the  action 
for  conversion,  in  which  they  had  joined  Nicholl  &  Co.  as  co- 
plaintiffs^  the  only  ground  for  the  action  being  that  Nicholl  &  Co. 
had  no  title  to  the  goods.  It  is  difficult  to  see  what  bearing  this 
has  on  a  case  where,  so  far  from  the  injured  party  joining  one  of 
the  tortfeasors  as  a  co-plaintiff^  which  he  could  only  do  on  the  foot- 
ing that  he  had  not  committed  a  tort,  he  sues  him  as  a  tortfeasor. 

But,  in  any  case,  there  was  in  Armstrong  v.  Allan  no  question  of 
election  between  two  alternative  remedies  arising  out  of  the  same 
cause  of  action,  but  a  question  whether  a  plaintiff  having  two 
independent  remedies,  not  arising  out  of  the  same  cause  of  action, 
^  g*  ft  right  to  sue  the  purchaser  for  goods  sold  and  delivered  and 
another  person  for  trover,  could  pursue  both,  and  it  was  held  that 
under  the  circumstances  he  could  not. 

The  distinction  was  pointed  out  during  the  argument  in  Buehlani 
V.  Johnson  (15  C.  B.  145,  at  p.  153),  *  Cresswell  J.  A  recovery  in 
trover  would  be  no  answer  to  an  action  for  goods  sold  and  delivered,' 
though  it  would  be  an  answer  to  an  action  for  money  had  and 
received. 

The  only  cases  where,  so  far  as  is  known,  the  question  how  fiu* 
proceedings  against  one  tortfeasor  affect  the  remedy  against  the 
other  tortfeasor,  is  discussed  at  any  length  are  Hitchin  v.  Campbell 
{2  Wm.  Blackstone's  Reports,  827}  and  Buckland  v.  Johnson  (15 
C.  B,  145). 

In  Hitchin  v.  Campbell^  A^  having  his  election  to  sue  B  for  money 
had  and  received,  or  B  and  C  for  trover,  sued  B  and  C  for  trover 
and  judgment  was  found  for  B  and  C.  He  then  sued  B  for  money 
had  and  received,  and  it  was  held  that  judgment  ought  to  be  entered 
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for  B^  because  J,  having  sued  in  trover  up  to  judgment,  was  not 
entitled  to  bring  the  same  cause  of  action  to  trial  again. 

De  Grey  C.J«,  in  delivering  the  judgment  of  the  Court  (2  W.BL 
at  p.  830),  considers : — 

'(i)  Whether  a  man  having  once  elected  to  proceed  upon  the 
tort,  bars  him  from  proceedmg  upon  the  contract;  (2)  whether 
his  proceeding  down  to  judgment  does  not  bar  him  trom  trying 
the  same  cause  of  action  again.  • .  / 

'(i)  As  to  the  first,  .  .  •  where  both  remedies  are  merely  real 
or  merely  personal,  there  the  election  is  not  determined  till 
the  judgment  on  the  merits.  .  .  .' 

^(2)  But  in  the  present  case,  the  action  of  trover  went  on 
to  a  verdict  and  iudgment;  and  appears,  bv  the  case  stated, 
to  have  been  for  the  same  cause  of  action.  And  upon  this  it  is 
that  the  opinion  of  the  Court  is  founded.  The  rule  of  law  is,  Nemo 
debet  bis  vexaripro  eadem  causa.  And,  in  Ferrers*  case,  6  Co.  Rep.  7  a, 
7  Cro.  Elizabeth^  667,  it  is  held  that  where  one  is  barred  in  any 
action,  real  or  personal,  by  Judgment  or  Demurrer,  Confession, 
Verdict,  &c.,  he  is  bured  as  to  that  or  the  like  actions,  of  the  like 
nature  for  the  same  thing,  for  ever.* 

In  Buckland  v.  Johnson  (15  C.  B.  145}  which  was  a  case  where  A^ 
having  a  cause  of  action  in  trover  against  B  and  (7,  and  for  money 
had  and  received  against  C,  had  sued  B  to  judgment  for  trover 
(which  judgment  had  remained  unsatisfied),  it  was  held  that  A  was 
disentitled  to  sue  C  for  money  had  and  received,  and  it  would  seem 
that  the  basis  of  the  judgments  was  that  the  joint  cause  of  action 
had  been  merged  in  the  judgment  against  B.  In  the  language 
of  Maule  J.  (at  p.  166),  the  plaintiff,  'having  his  election  to  sue  in 
trover  for  the  value  of  the  goods  or  for  the  proceeds  of  the  sale 
as  money  had  and  received,  the  plaintiff  elected  the  former  remedy 
and  he  has  obtained  a  verdict  and  judgment.  .  .  .  There  is  an  end 
of  the  transaction.  Having  once  recovered  a  judgment,  his  remedy 
was  altogether  gone:  his  claim  was  satisfied  as  against  all  the 
world.'  It  will  be  noticed  that  in  neither  Uitchin  v.  Campbell  nor 
in  this  case  is  the  election  placed  on  the  ground  of  the  mere  issue 
of  the  writ  for  conversion,  which  would  have  been  a  short  way  of 
deciding  the  cases,  could  they  have  been  decided  on  such  a  ground, 
but  upon  the  fact  that  the  cause  of  action  had  been  discharged. 
*  The  judgment  of  a  Court  of  record  changes  the  nature  of  that 
cause  of  action  and  prevents  its  being  the  subject  of  another  suit, 
and  the  cause  of  action  being  single  cannot  afterwards  be  divided 
into  two '  (Jervis  C.  J.,  15  C.  B.  at  p.  1 64). 

It  is  accordingly  submitted  that  neither  in  principle  nor  authority 
can  any  arrangements  made  by  the  injured  party  with  one  tort- 
feasor, which  does  not  discharge  the  joint  cause  of  action,  destroy 
the  cause  of  action  as  against  the  other  tortfeasor. 
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Secondly,  But  assuming  that,  where  two  tortfeasors  are  concerned, 
the  injured  party  can  so  elect,  in  proceeding  against  one,  as  to  debar 
himself  from  proceeding  against  the  other,  even  though  the  joint 
cause  of  action  is  not  discharged,  the  question  of  election  is,  in  such 
a  case,  not  a  question  of  law,  but  one  of  fact,  to  be  determined 
by  a  consideration  of  all  the  circumstances. 

This  is  clearly  laid  down  in  Smili  v.  Baier  (L.  B.  8  C.  P.  350), 
where  Bovill  C.  J.,  at  p.  355,  after  stating  that  in  his  view  the 
commencement  of  an  action,  either  for  money  had  and  received  or 
for  trover,  is  in  point  of  law  a  conclusive  election,  says : — 

^  There  is  another  class  of  cases  in  which  an  act  is  of  an  am- 
biguous character  and  may  or  may  not  be  done  laiiA  the  intention  of 
adopting  and  affirmin^r  the  wrongful  act.  In  such  cases  the  question 
whether  the  tort  has  been  waived  becomes  rather  a  matter  of  fact 
than  of  law.' 

Again  at  p.  353:— 

'  Would  receipt  of  the  proceeds  of  a  wrongful  sale  always  waive 
the  tort?  Is  it  not  rather  a  question  of  fact  to  be  considered  with 
relation  to  the  circumstances  of  each  case,  whether  there  has  been 
what  amounts  to  an  election  to  affirm  the  wrongful  act  ? ' 

The  test,  accordingly,  is  not  as  suggested, '  whether  the  injunction 
...  is  a  proceeding  equally  consistent  with  either  of  the  alternative 
remedies,'  but  whether,  upon  consideration  of  all  the  facts  of  the 
case,  there  was  an  intention  of  adopting  and  affirming  the  wrongful 
sale ;  and  the  intention  being  the  test,  the  success  or  failure  of  the 
application  is  immaterial.  It  may  be  that  if  the  person  who  has 
the  right  to  elect  adopts  an  unambiguous  course,  which  can  admit 
of  no  possible  explanation  but  that  he  thereby  irrevocably  elected 
to  pursue  one  only  of  his  two  remedies,  e.  g.  issued  a  writ  for  money 
had  and  received,  or  conversion,  he  cannot,  as  a  matter  of  law, 
be  afterwards  heard  to  say  that  he  had  no  intention  of  electing. 
However,  having  regard  to  the  dicta  in  Friestley  v.  Femie  (3  H.  &  C. 
977)  and  Hitchin  v.  Cantj)bell  {2  Wm.  Blackstone  827),  it  is  by  no 
means  clear  that  the  mere  issue  of  a  writ  would  be  held  to  be  an 
irrevocable  election.  But  so  far  as  is  known^  there  is  no  authority 
for  the  proposition  that  in  any  case,  where  the  cause  of  action  is 
undischarged,  except  perhaps  where  a  writ  has  been  issued  for 
money  had  and  received,  or  conversion,  election  is  anything  but 
a  question  of  fact. 

Once  it  is  understood  that  the  question  in  a  case  like  Rice  v*  Seed 
is  one  of  fact  and  not  of  law,  the  solution  is  easy,  as  it  is  not,  and 
could  not  be,  suggested  that  in  this  case  there  was  any  intention  to 
affirm  the  wrongful  sale*  The  obvious  intention  in  applying  for  the 


274  The  Law  Quarterly  Review, 

iDJimction  was  to  make  whichever  branch  of  the  alternative  claim 
was  proceeded  with  fruitful. 

In  other  words,  the  fallacy  which,  it  is  suggested,  lies  at  the  root 
of  the  argument  urged  against  Sice  y.  Reed  is  that  it^  without 
justification,  treats  election  as  being  always  a  question  of  law, 
whereas  in  a  case  where  the  cause  of  action  is  undischarged,  or  the 
act  not  entirely  unambiguous^  it  is  really  one  of  fact. 

Thirdly.  There  is  another  and  simpler  ground  upon  which  the  deci- 
sion in  Rice  y.  Reed  can  be  justified.  It  is  that  where  C  bribes  J's 
servant,  B,  to  sell  to  him  ((7),  A's  goods  at  an  undervalue  (which  is 
what  happened  in  this  caBe)^  A  can  recover  the  amount  of  the  bribe 
from  £  in  an  action  for  money  had  and  received,  and  then  recover 
from  (7,  in  an  independent  action,  the  whole  amount  of  the  damage 
he  has  sustained,  by  reason  of  his  having  entered  into  the  contract, 
vdthout  deducting  from  such  amount  the  money  recovered  from  B. 
(See  Salford  v.  Lever  [1891]  i  Q.B.  168.) 

J.  F.  W.  Galbraith. 
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THE  RULE  IN  HALLBY  v.  BAXENDALE. 

IT  sometimes  happens  under  exceptional  circumstances  that  the 
breach  of  a  contract  occasions  to  the  party  damnified  losses 
connected  with  the  breach  in  a  mode  which  the  most  imaginative 
person  could  not  have  anticipated  unless  his  attention  had  been 
directed  to  the  peculiarity  of  circumstance.  Against  liability  for 
such  damage  the  party  in  fault  is  protected  by  familiar  rules.  It 
is  proposed  in  this  article  to  consider  bow  far  this  immunity  extends 
and  in  particular  how  far  it  may  be  modified  by  a  disclosure  of  the 
exceptional  conditions  connecting  the  damages  with  the  breach. 
How  far,  in  other  words,  can  A  by  informing  B  of  special  circum- 
stances  connected  with  a  contract  between  them  recover  from  B^  if 
the  latter  break  it,  compensation  for  damages,  the  probable  occur- 
rence of  which  without  such  disclosure  B  could  not  have  foreseen 
but  with  it  should  not  have  overlooked  ? 

It  is  of  course  assumed  that  given  a  knowledge  of  the  special 
circumstances  the  damages  are  connected  with  the  breach  proxi- 
mately enough  to  create  liability  consistently  with  the  ordinary 
standard.  As  Cockbum  C.J.  expressed  it :  *  You  must  have  some- 
thing immediately  flowing  out  of  the  breach  of  contract  complained 
of,  something  immediately  connected  with  it  and  not  merely  con-* 
nected  with  it  through  a  series  of  causes  intervening  between  the 
immediate  consequence  of  the  breach  of  contract  and  the  damage 
or  injury  complained  of  ^.' 

The  leading  case  in  point  is  Hadley  v.  Baxendale^^  and  it  wUl  be 
convenient  to  set  out  in  full  certain  portions  of  the  judgment  which 
Alderson  B.  delivered  on  behalf  of  the  Court : — 

*  We  think,'  it  runs, '  the  proper  rule  in  such  a  case  as  the  present 
is  this :  When  two  paoiiee  have  made  a  contract  which  one  of  them 
has  broken  the  dsonages  which  the  other  party  ought  to  receive  in 
respect  of  such  breach  of  contract  should  be  such  as  may  fairly  and 
reasonably  be  considered  either  arising  naturally,  i.  e.  acoordinff  to 
the  usual  course  of  things  from  such  breach  of  contract  itself  or 
such  as  may  reasonably  be  supposed  to  have  been  in  the  contem- 
plation of  both  parties  at  the  time  they  made  the  contract  as  the 
probable  result  of  the  breach  of  it.  Now  if  the  special  circumstances 
under  which  the  contract  was  naturally  made  were  communicated 
by  the  plaintiff  to  the  defendant  and  thus  known  to  both  parties 

'  HoMfT.  X.<I5.  Tr.l7.a>.,  L.R.  loQ.B.  ill.  *  9  Ex.  341. 


276  The  Law  Quarterly  Review.  [No.LXiii. 

the  damages  resulting  from  the  breach  of  such  a  contract  which 
they  would  reasonably  contemplate  would  be  the  amount  of  injury 
which  would  ordinarily  follow  from  a  breach  of  contract^  under 
those  special  circumstances  so  known  and  communicated.  But  on 
the  other  hand,  if  these  special  circumstances  were  wholly  unknown 
to  the  party  breaking  the  contract,  he  at  the  most  could  onl^  be 
supposed  to  have  had  in  his  contemplation  the  amount  of  injury 
which  would  arise  generally,  and  in  the  great  multitude  of  cases 
not  affected  by  any  special  circumstances,  from  such  a  breadi  of 
contract.  For  had  the  special  circumstances  been  known  the 
parties  might  have  specially  provided  for  the  breach  of  contract  by 
special  terms  as  to  the  damages  in  that  case :  and  of  this  advantage 
it  would  be  very  unjust  to  deprive  them/ 

Of  the  rule  thus  laid  down  Lord  Esher  M.R.  in  Hammond  v* 
BuMey  ^  said : — 

'It  may  be  that  the  rule  was  not  necessary  for  the  purpose 
of  deciding  that  case,  but  it  is  far  too  late  to  question  it.  The  rule, 
though  fr^uently  commented  upon,  has  been  over  and  over  again 
adopted  by  the  Court  and  must  now  be  considered  to  be  the  law  on 
the  subject.' 

It  becomes,  therefore,  necessary  to  examine  the  scope  and  effect 
of  the  rules  laid  down  by  Alderson  B.  He  was  believed  to  have 
stated  three  rules  for  estimating  the  damages  springing  from  breach 
of  contract.  The  learned  author  of  Mayne  on  Damages'  summarizes 
these  supposed  rules  as  follows : — 

*  I.  Damages  which  may  fairly  and  reasonably  be  considered  as 
naturally  arising  from  a  breach  of  contract ...  are  always  recover- 
able. 

'  2.  Damages  which  would  not  arise  in  the  usual  course  of  things 
from  a  breach  of  contract  but  which  do  arise  from  circumstances 
peculiar  to  the  special  case  are  not  recoverable  unless  the  special 
circumstances  are  known  to  the  person  who  has  broken  the  contract 

'  3.  Where  the  special  circumstances  are  known  to  have  been  com- 
municated to  the  person  who  breaks  the  contract,  and  where  the 
damage  complained  of  flows  naturally  from  the  breach  of  contract 
under  those  special  circumstances,  then  such  special  damage  must 
be  supposed  to  have  been  contemplated  by  the  parties  to  the  con- 
tract, and  is  recoverable.' 

A  simpler  statement  of  the  effect  of  the  judgment  might  perhaps 
be  made  in  the  following  way : — 

When  two  parties  make  a  contract  and  one  of  them  breaks  it^ 
he  is  liable  to  pay  to  the  other  such  damages  as  may  be  considered 
either 

(a)  to  arise  naturally,  i.  e.  according  to  the  usual  course  of  things 
from  such  breach  of  contract  itself,  or 

»  20  Q.  B.  D.  at  p.  87.  »  6th  ed.  p.  la. 
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{b)  to  have  been  in  the  contemplation  of  the  parties  at  the  time 
they  made  the  contract  as  the  probable  result  of  its  breach. 

The  division  of  damages  headed  (b)  clearly  adds  something  to 
that  headed  {a\  for  circumstances  may  entitle  or  oblige  the  parties 
to  apprehend  consequences  unnatural  without  special  knowledge, 
natuial  with  it.  To  illustrate  this  possibility  the  judgment 
proceeds : — 

<If  the  special  circumstances  under  which  the  contract  was 
actually  made  were  communicated  by  the  plaintiff  to  the  defendant, 
the  damages  resulting  from  the  breach  of  such  a  contract  which 
they  would  reasonably  contemplate  would  be  the  amount  of  injury 
which  would  ordinarily  follow  from  a  breach  of  contract  under 
these  special  circumstances  so  communicated.' 

It  is,  however,  by  no  means  equally  clear  that  the  division  headed 
(a)  adds  anything  to  that  headed  (d).  If  Alderson  B.  is  right  in 
adopting  the  knowledge  of  the  parties  as  the  criterion,  a  still  further 
simplification  becomes  possible.  It  is  no  longer  necessary  to  dis- 
tinguish between  damages  which  flow  naturally  from  the  breach 
and  those  which  the  parties  contemplate  or  ought  to  contemplate 
as  its  probable  result ;  the  attempt  to  do  so  is  inept,  for  persons  do 
or  ought  to  contemplate  as  the  probable  result  of  a  breach  the 
damages  which  naturally  flow  from  it.  The  practical  identity  of 
the  rules  was  recognized  by  Selden  J.  in  a  leading  American 
decision,  Griffin  v.  Colver^.    The  learned  judge  observed: — 

'  The  damages  must  be  such  as  may  fairly  be  supposed  to  have 
entered  into  the  contemplation  of  the  parties  when  they  made  the 
contract,  that  is,  must  be  such  as  might  naturaUy  be  expected  to 
follow  its  violation/ 

So  in  SmitA  v.  Green  2,  Grove  J.  took  exception  to  the  expression 
'  natui'al '  consequences  and  observed  : — 

'Normal  or  likely  or  probable  of  occuri-ence  in  the  ordinary 
course  of  things  would  perhaps  be  the  more  correct  expression.* 

That  persons  may  be  '  reasonably  supposed  to  have  contemplated ' 
damages  which  are  '  normal  or  likely  or  probable  of  occurrence '  is 
a  proposition  which  need  not  be  supported  at  length.  Hadley  v. 
Baxendale  then  lays  down  one  positive  rule,  and  one  only.  The 
damages  for  breach  of  contract  are  such  damages  as  a  reasonable 
man  sharing  the  knowledge  of  both  contracting  parties  would  have 
apprehended  at  the  time  the  contract  was  made  as  likely  to  spring 
proximately  from  its  breach.  Mr.  Mayne  hardly  appears  to  do 
justice  to  the  explicitness  of  the  dictum ;  thus  he  speaks  of  the 
*  supposed'  rules  and  their  'supposed'  effect.  The  .truth  is  that 
Hadley  v.  Baxendale^  the  general  authority  of  which  has  been  equally 

>  16  N,  Y.  489.  «  I  C.  P.  D.  92. 
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recognized  in  this  country  and  in  the  United  States,  clearly  though 
obiter  bases  the  liability  to  pay  damages  for  breach  of  contract  on 
the  knowledge,  actual  or  constructive,  which  the  party  making 
default  had  of  the  probable  consequences  of  his  breach.  The 
principle  is  unreservedly  laid  down,  and  '  it  is  far  too  late  to 
question  it/ 

A  man  who  breaks  his  contract  with  his  eyes  open  is  liable  for 
the  damages  which  a  prudent  man  with  tlie  same  information 
would  have  foreseen  as  likely  to  follow.  Thus  A  breaks  his  con- 
tract with  Bi  normally  the  damages  proximately  occasioned  would 
not  exceed  £100,  but  in  this  particular  case,  owing  to  special  cir- 
cumstances which  have  been  communicated  to  A,  they  will  amount 
to  £1,000.  Hadley  v.  BaxendaU  lays  it  down  that  B  can  recover 
Xi^ooo  from  A.  When  the  circumstances  are  normal,  as  in  the 
first  case,  a  prudent  man  will  contemplate  and  be  liable  for  damages 
to  the  amount  of  £100 ;  when  they  are  peculiar,  and  he  is  affected 
with  knowledge  of  their  peculiarity,  he  will  contemplate  and  be 
liable  for  damages  to  the  greater  amount.  It  is  interesting  to 
notice  that  the  Code  Napol^n  lays  down  rules  as  the  measure 
of  damages  which  were  cited  in  Hadley  v.  BasBendale  by  Parke  B.^ 
and  which  may  have  suggested  some  phrases  in  the  judgment. 
The  material  sections  in  the  code  are  as  follow  ': — 

'  Les  domma^es  et  int^r^ts  dus  aux  cr^anciers  sont,  en  g^n&al,  de  la 
perte  qu'il  a  faite  et  du  gain  dont  il  a  ^td  priv^,  sauf  les  exceptions 
et  modifications  ci-apr^. 

'  Le  d^iteur  n'est  tenu  que  des  dommages  et  int^rfits  qui  ont  ii& 
pr^vus  ou  qu'on  a  pu  pr^voir  lors  du  contrat,  lorsque  oe  n'est  point 
par  son  dol  que  I'obligation  n'est  point  ex^cut^. 

'  Dans  les  cas  m^me  oil  Tinex^ution  de  la  convention  r^ulte  du 
dol  du  d^iteur,  les  dommages  et  int^rSts  ne  doivent  comprendre  h, 
r^rd  de  la  perte  ^prouvde  par  le  cr^ancier  et  du  gain  dont  il  a  ^t^ 

Sriv^,  que  oe  ^ui  est  une  suite  imm^iate  et  directe  de  Tinex^ution 
e  la  convention  * '. 

The  clause  dealing  with  the  '  dommages  .  . .  qui  ont  ^t^  pr^vus 
ou  qu'on  a  pu  pr^voir  lors  du  contrat,'  and  the  reservation  as  to 
proximity,  state  exactly  the  piinciples  on  which  the  English  law  is 
believed  to  proceed. 

It  is  proposed  shortly  to  consider  one  or  two  leading  English 
decisions  in  which  the  points  here  discussed  have  arisen.  Attempts 
have  sometimes  been  made  in  argument  to  exhibit  what  may  be 
called  the  <  doctrine  of  notice '  in  an  extreme  and  ridiculous  form : 
to  meet  them  it  is  usually  sufficient  to  repeat  that  here,  as  elsewhere, 
non  remoia  causa  spectatur, 

>  9  Ex.  at  p.  346.  '  Cited  Sedgwick  on  Damages,  ed.  7,  p.  94. 
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In  the  British  Columbia  Saw-mills  Co.  v.  NetUeship^^  Willes  J. 
refers  to  '  the  old  case  said  to  have  been  decided  about  two  cen- 
turies and  a  half  ago,  where  a  man  going  to  be  married  to  an 
heiress,  his  horse  having  cast  a  shoe  in  the  journey,  employed  a 
blacksmith  to  replace  it,  who  did  the  work  so  unskUfuUy  that  the 
horse  was  lamed  and  the  rider  not  arriving  in  time  the  lady  married 
another  and  the  blacksmith  was  held  liable  for  the  loss  of  the  mar- 
riage.' It  is  hardly  necessary  to  observe  that  the  man  of  the  anvil, 
even  with  notice  of  his  customer's  errand,  could  hardly  have  appre- 
hended in  the  bride  an  animus  nuhendi  so  imperious  and  undis- 
oriminating.  '  To  guard,'  however,  ^  against  a  similar  absurdity,'  the 
learned  judge  laid  down  some  general  principles  to  which  we  may 
recur  after  a  short  consideration  of  this  important  case.  The  facts 
appear  sufficiently  from  the  head  note : — 

'  *  The  plaintiffs  delivered  to  the  defendants'  servants  on  a  quay  at 
Glasgow  for  shipment  on  board  the  defendants'  vessel  which  lay 
alongside,  several  cases  containing  machinery  which  was  intended 
for  t£e  erection  of  a  saw-mill  at  Vancouver  Island.  The  defendants 
knew  generally  of  what  the  shipment  consisted.  On  the  arrival  of 
the  ship  at  her  destination  one  of  the  cases  which  contained  the 
machinery^  without  which  the  mill  could  not  be  erected,  could  not 
be  found  on  board,  and  the  plaintiffs  were  obliged  to  send  to  Eng- 
land to  replace  the  lost  articles :  Held  that  the  measure  of  damages 
for  the  breach  of  contract  was  the  cost  of  replacing  the  lost  articles 
in  Vancouver  Island  with  interest.' 

In  fact,  the  loss  of  one  piece  of  machinery  made  the  others  useless, 
and  the  plaintiffs  sought  to  recover  all  the  profits  they  lost  while  the 
mill  was  thus  compulsorily  idle.  The  adverse  decision  can  per- 
fectly well  be  defended  on  the  ground  that  the  defendant  had  no 
reason  for  supposing  that  the  loss  of  one  case  would  have  the  effect 
of  keeping  the  whole  mill  idle,  but  the  dicta  of  Willes  J.  carried 
the  matter  further. 

'Though  the  shipowners  knew  from  the  shippers  the  use  they 
intended  to  make  of  the  articles,  it  could  not  be  contended  that  the 
mere  fact  of  knowledge  without  more  would  be  a  reason  for  imposing 
upon  him  a  greater  degree  of  liability  than  would  otherwise  have 
been  cast  upon  him.  To  my  mind  that  leads  to  the  inevitable 
conclusion  that  the  mere  fact  of  knowledge  cannot  increase  the 
liability.  The  knowledge  must  be  brought  home  to  the  party 
sought  to  be  charged  under  such  circumstances  that  he  must  know 
that  the  person  he  contracts  with  reasonably  believes  that  he  accepts 
the  conti-act  with  the  special  condition  attached  to  it. .  .  .  Knowledge 
on  the  part  of  the  carrier  is  only  important  if  it  forms  part  of  the 
contract.  .  .  .  Knowledge  in  effect  can  only  be  evidence  of  fraud  or 

>  L.  R.  3  c.  P.  p.  508. 
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of  an  understanding  by  both  parties  that  the  contract  is  based  upon 
the  circumstances  which  are  communicated  ^.' 

These  observations  must  of  course  carry  the  greatest  possible 
weight,  but  perhaps  they  are  not  altogether  irreconcilable  with  the 
rule  attributed  to  Hadley  v.  Baxendale.  The  effect  of  '  knowledge ' 
is  repeatedly  discussed.  Elnowledge  of  what?  *0f  the  use  the 
shippers  intended  to  make  of  the  articles/  Such  knowledge,  it  is 
unanswerably  pointed  out^  may  not  add  to  the  shipowners'  liability, 
but  if  there  is  added  an  appreciation  of  the  damages  which  will 
proximately  follow  on  a  failure  to  deliver,  an  appreciation  which 
may  depend  on  the  knowledge  of  an  indefinite  number  of  additional 
facts,  he  may  well  be  liable.    So  Pothier,  Part  I.  c.  2,  s.  162. 

'  Sometimes  the  debtor  is  liable  for  the  damages  and  interests  of 
the  creditor  although  extrinsic,  which  is  the  case  when  it  appears 
that  they  were  'contemplated  in  the  contract  and  that  the  debtor 
submitted  to  them  either  expressly  or  tacitly  in  case  of  the  non- 
performance of  his  obligation. 

Mr.  Mayne  '  discusses  the  point  thus  raised  as  follows : — 

*  The  question  comes  to  this.  The  law  says  that  everyone  who 
breaks  a  contract  shall  pay  for  its  natural  consequences  and  in 
most  cases  states  what  those  consequences  are.  Can  the  other 
party,  by  merely  acquainting  him  with  a  number  of  further 
consequences  which  the  law  would  not  have  implied,  enlar^  his 
responsibility  to  the  full  extent  of  all  those  consequences  without 
any  contract  to  that  effect  1  No  doubt  it  may  be  said  that  it  was 
in  the  power  of  the  defendant  to  have  expressly  refused  such 
respo^psibility.  True.  But  ought  not  the  onus  of  making  a  con- 
tract rather  to  lie  on  the  party  who  seeks  to  extend  the  liability  of 
another  than  upon  him  who  merely  seeks  to  restrain  his  own 
within  its  original  limits?  This  reasoning  would  seem  to  anply 
with  special  force  to  cases  such  as  that  of  a  common  carrier,  wnere 
the  defendant  would  certainly  be  unable  to  decline  the  duty  which 
was  thrust  upon  him,  and  might  even  be  unable  to  exact  any 
additional  remuneration  for  performing  it.' 

This  argument  seems  to  ignore  completely  the  rationale  of  the 
rule  that  *  everyone  who  breaks  a  contract  shall  pay  for  its  natural 
consequences.'  It  assumes  also,  and  surely  most  erroneously, 
a  constant  uniformity  in  the  naturalness  of  consequence.  There 
is  no  such  uniformity  in  fact.  Of  the  same  act  one  consequence 
may  be  natural  in  one  set  of  circumstances,  another  in  another. 
A  manufacturer,  for  instance,  fails  to  deliver  an  anchor  to  a  ship, 
which  to  his  knowledge  is  about  to  proceed  into  dry  dock  where  it 
will  be  detained  for  a  long  time.  Hei-e  the  damage  'naturally' 
following  may  be  assumed  to  be  inconsiderable.     Suppose  however 

*  pp.  508-9.  '  Hnyne  on  DamftgeB,  6th  ed.  pp.  30-1. 
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that  the  ship,  to  the  knowledge  of  the  manufacturer,  is  sailing  under 
a  penalty  clause  on  the  day  when  the  anchor  should  be  delivered, 
here  the  *  natural  *  damage  for  which  the  manufS&cturer  is  clearly 
liable  ^  will  be  the  losses  following  proximately  from  the  detention, 
including  it  must  be  supposed  the  amount  of  the  penalty.  To  one 
cognisant  of  the  facta  it  is  a  natural  consequence  of  the  failure  to 
deliver  an  anchor  to  a  vessel  which  is  in  all  other  respects  ready  for 
the  voyage,  and  cannot  sail  without  it,  that  she  should  be  detained. 
Once  admit  the  test — what  consequences  would  the  parties,  if  they 
had  addressed  their  minds  to  the  possibility  of  a  breach,  have 
contemplated  as  likely  to  attend  it)— and  the  consideration  of 
knowledge  becomes  paramount.  As  Blackburn  J.  said  in  Cory  v. 
Thames  Iranwarh  Co? : — 

'The  damages  are  what  would  be  the  natural  consequences 
of  a  breach  under  circumstances  of  which  both  parties  are  aware.' 

The  observations  of  Mr.  Mayne  which  have  been  set  forth  above 
were  referred  to  with  approval  in  the  Exchequer  Chamber  in  the 
case  of  Home  v.  Midland  Railway  Co.^  when  the  subject  of  this 
article  was  much  discussed.  I  borrow  Mr.  Mayne's  summary  of  the 
facts  in  that  case.  *  The  plaintiffs  were  under  a  contract  to  deliver 
in  London  on  February  3,  1871,  shoes  for  the  use  of  the  Fi-ench 
Army  during  the  late  wai*.  The  price  was  an  unusually  high  one. 
They  handed  them  over  to  the  defendants  for  carriage,  stating  that 
they  were  under  a  contract  to  deliver  by  the  3rd  but  not  stating 
the  special  nature  of  the  contract  The  shoes  were  delayed,  in 
consequence  of  which  the  purchasers  refused  to  take  delivery,  and 
the  contract  was  lost.  The  plaintiffs  had  to  sell  them  at  the 
ordinary  market  price.  The  price  had  not  varied  between  the  day 
at  which  they  were  due  and  the  day  at  which  they  were  received, 
but  it  was  below  the  special  contract  price  of  which  the  defendants 
were  ignorant.  It  was  held  that  the  defendants  were  not  liable 
for  the  difference  between  the  ordinary  market  value  of  the 
shoes  and  the  particular  contract  price,  they  not  having  been 
informed  of  the  special  circumstances  which  led  to  the  special 
loss.'  The  decision  was  inevitable;  a  man  cannot  contemplate 
damages  if  they  spring  from  exceptional  circumstances  which  are 
not  brought  to  his  notice,  and  of  the  special  contract  price  the 
defendant  knew  not  a  word.  In  the  Court  below  WiUes  J.* 
observed : — 

'  The  contract  was  an  exceptional  one  at  the  time  the  shoes  were 
delivered  to  the  carriers,  and  they  ought  to  have  been  informed 

»  WOstm  y,  Qtmrcd  Iron  Co,,  4'7h,  J.  q,B.  2^0.  »  L.  R.  3  Q.B.  at  p.  i86. 
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of  the  £aot  that  by  reason  of  special  circumBtances  the  sellers  would, 
if  the  delivery  had  taken  place  in  time,  have  been  entitled  to 
receive  from  the  consignee  a  larger  price  for  the  shoes  than  they 
would  have  been  entitled  to  in  the  ordinary  course  of  trade. 
It  must  be  remembered  that  we  are  dealing  with  the  case  of 
a  common  carrier  who  is-  bound  to  accept  the  goods.  It  would 
be  hard  indeed  if  the  law  were  to  fix  him  with  the  further 
liability  which  is  here  sought  to  be  imposed  upon  him  because 
he  has  received  a  notice  wnich  does  not  disclose  the  special  and 
exceptional  consequences  which  will,  or  may,  result  from  a  delayed 
delivery.  I  go  further :  the  knowledge  must  be  brought  home  to 
the  party  sought  to  be  charged  under  such  circumstances  that  he 
must  know  that  the  person  lue  contracts  with  reasonably  believes 
that  he  accepts  the  contract  with  the  special  conditions  attached 
to  it.' 

The  doubt  here  suggested  by  Willes  J.  as  to  whether  notice  could 
have  any  effect  unless  it  forms  part  of  the  contract  was  repeated  by 
Blackburn  J.  in  the  Court  of  Exchequer  Chamber  ^  The  saying  is 
perhaps  a  hard  one,  for  as  a  learned  judge  has  observed,  parties 
contemplate  the  performance  and  not  the  breach  of  their  obligations, 
so  that  an  explicit  term  in  the  contract  is  hardly  to  be  looked  for. 
The  point  is  considered  below  in  connexion  with  the  judgment  of 
Blackburn  J. 

In  the  Court  of  Exchequer  Chamber,  Home  v.  Midland  Railway  Co. 
was  discussed  at  great  length  and  the  effect  of  notice  carefully 
examined'.  Kelly  C.B.  called  attention,  as  Willes  J.  had  done 
before  him,  to  a  difficulty  which  is  created  by  *  the  doctrine  of  notice,' 
where  the  party  committing  the  breach  is  a  common  carrier. 

'A  question  of  v%ry  great  importance  has  been  raised  in  the 
course  of  the  argument ;  the  questioni  what  is  the  position  of  a 
railway  company  when  goods  are  entrusted  to  it  for  carriage  with  an 
intimation  or  the  conse<}uences  of  non-delivery  7  Now  it  is  clear,  in 
the  first  place,  that  a  railway  company  is  bound  in  general  to  accept 
goods  such  as  these,  and  to  carry  them,  as  directed,  to  the  place 
of  delivery  and  there  deliver  them.  But  suppose  that  an  intimation 
is  made  to  the  railway  company  stating  in  express  teims  that  the 
consignees  have  entered  into  such  and  such  a  contract  and  will  lose 
so  many  pounds  if  they  cannot  fulfil  it,  what  is  then  the  position 
of  the  company?  Are  they  the  less  bound  to  receive  the  g-oodsl 
I  apprehend  not.  If  they  are  bound  to  receive,  and  do  so  without 
more,  what  is  the  effect  of  the  notice  ?  Can  it  be  to  impress  upon 
them  a  liability  to  damages  of  any  amount,  however  large,  in 
respect  of  goods  which  they  have  no  option  but  to  receive? 
I  cannot  find  any  authority  for  the  proposition  that  the  notice 
without  more  could  have  any  such  effect.  It  does  not  appear 
to  me  that  the  railway  company  has  any  such  power,  such  as  was 

^  L.  R.  8  C.  P.  p.  141.  *£.&£•  at  p.  608. 
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Buggested,  to  decline  to  receive  the  goods  after  such  a  notice,  unless 
an  extraordinary  rate  of  carriage  be  paid  ^/ 

The  argument,  which  is  an  attractive  one,  may  be  summarized 
as  follows.  In  some  cases  the  formation  of  a  contract  with  notice 
that  its  breach  will  be  followed  by  exceptional  damages  may  be 
evidence  of  readiness  to  abide  such  damages,  but  no  such  inference 
can  be  drawn  to  the  prejudice  of  a  common  carrier  who  has  no 
discretion  to  decline  the  contract.  Lush  J.^  differed  from  Kelly  C.6. 
in  a  material  point. 

*  (The  carrier)  is  not  at  liberty  to  refuse  to  carry  on  the  ordinary 
terms,  but  if  it  is  sought  to  impose  upon  him  a  liability  of  an  extra- 
ordinary nature  arising  out  of  peculiar  circumstances,  then  I  think 
he  is  entitled  to  decline  to  carry,  unless  he  be  paid  a  higher  rate  of 
carriage.'  The  learned  judge  supported  his  view  by  a  reference 
to  BUetf  V.  Horne^  where,  however,  the  language  used  was  of 
a  somewhat  general  character.  Pigott  B.  took  a  similar  view. 
'  (The  carriers)  may  decline  to  carry  goods  which  are  not  tendered 
to  them  for  carriage  upon  the  ordinary  liability  of  common  carriers, 
unless  the  consignees  will  enter  into  a  special  contract  in  relation 
to  such  goods  *.'  Whether  the  view  be  sound  or  not — a  point  upon 
which  direct  authority  seems  to  be  wanting — considerations  of 
another  kind  may  modify  the  apparent  hardship  to  railway 
companies.  It  is  true  that  the  doctrine  of  notice  may  render  them 
liable  if  they  break  their  contract  to  unusual  though  not  un- 
contemplated damages.  It  may  be  admitted  for  the  argument  that 
they  cannot  refuse  to  form  the  contract.  Such  a  disability  is  not 
inconsistent  with  the  liability  which  it  is  attempted  to  impose  upon 
them.  By  the  fi&vour  of  the  community,  such  bodies  in  effect  enjoy 
a  highly  lucrative  monopoly.  May  not  the  legislature  be  con- 
ceived as  of  saying  to  them : — We  concede  such  and  such  privileges 
to  you;  it  is  a  condition  of  the  concession  that  you  shall  not 
refuse  to  contract  with  persons  desirous  of  doing  so  within  the  limits 
assigned  to  you ;  if  .you  break  such  contracts  your  liability  to  pay 
damages  shall  differ  in  no  respect  from  that  of  any  other  person 
who  breaks  his  contract  ?  Is  it  a  much  more  violent  invasion  of  the 
independence  of  a  railway  company  to  say : — *  Under  such  and  such 
circumstances  you  may  not  refuse  to  contract  and  for  breach  of 
such  contracts  you  shall  pay  the  damages  imposed  by  law  upon 
persons  who  break  their  contracts '  than  to  say  simply  '  You  shall 
contract  with  A,  whether  you  wish  it  or  not'  ?  Yet  it  is  well  known 
that  railway  companies  may  not  refuse  to  receive  as  passengers 

*  L.  R.  8  C.  P.  p.  136.  «  1*.  s.  at  p.  145. 
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any  person  of  decent  behaviour  who  tenders  the  appropriate  £EU-e  \ 
On  a  just  view,  the  latter  occasion  of  compulsion  is  the  more 
exacting;  after  all  a  railway  company  is  not  bound  to  break 
its  contracts.  Before  leaving  Home  9  case,  reference  may  be  made 
to  the  judgment  of  Blackburn  J.  On  the  point  under  consideration 
he  said : — 

'  In  the  case  of  Hadley  v.  BaxendaU  it  was  intimated  that  apart 
from  all  question  of  a  special  contract  with  regard  to  the  amount 
of  damages,  if  there  were  a  special  notice  of  the  circumstances  the 

Elaintiff  might  recover  the  exceptional  damans.  This  doctrine 
as  been  adverted  to  in  several  subsequent  decisions  with  more  or 
less  assent,  but  they  appear  to  have  all  been  cases  in  which  it  was 
held  that  the  doctrine  did  not  apply  because  there  was  no  special 
notice.  It  does  not  appear  that  there  has  been  any  case  in  which 
it  has  been  affirmatively  held  that  in  consequence  of  such  a  notice 
the  plaintiff  could  recover  exceptional  damages  ...  I  should  be 
disposed  to  agree  .  .  .  that  in  order  that  the  notice  may  have  any 
effect  it  must  be  given  under  such  circumstances,  as  that  an  actual 
contract  arises  on  the  part  of  the  defendant  to  bear  the  exceptional 
loBsV 

Perhaps  it  may  not  be  too  bold  to  suggest  as  a  commentary,  not 
a  criticism,  on  this  view  that  having  regard  to  admitted  rules  the 
/  liability  of  one  who  contracts  with  notice  of  circumstances  which 
enlarge  the  area  of  natural  damages  should  in  the  absence  of  an  ex- 
press disclaimer  become  automatically  co-extensive  in  respect  of  such 
damages.  In  other  words,  if  the  liability  to  pay  damages  for  breach 
of  contract  in  truth  rests  on  the  duty  to  contemplate  certain  results, 
a  man  who  contracts  with  knowledge  imposing  upon  him  the  duty 
of  such  contemplation  does  in  fact  agree  to  be  liable  within  the 
limits  covered  by  his  knowledge.  The  law  says  he  is  liable  if  he 
contemplates  the  results  of  breach ;  notice  of  the  circumstances  made 
it  his  duty  to  contemplate  such  results.  Can  he  be  heard  to  say  not 
'  I  neither  did  nor  was  bound  to  contemplate  the  result/  but '  I  did 
contemplate  it  but  never  agreed  to  be  liable  for  it '  1  If  the  liability 
is  a  legal  one  at  all  it  is  a  necessarily  inherent  element  in  every 
contract  from  which  it  is  not  in  terms  excluded,  and  the  require- 
ment that  the  notice  '  must  be  given  under  such  circumstances  as 
that  an  actual  contract  arises  on  the  part  of  the  defendant  to  1»ear 
the  exceptional  loss '  is  satisfied  without  difficulty. 

The  learned  judge  observed  in  the  passage  cited  above  that  he 
knew  of  no  affirmative  decision  confirming  the  dictum  in  Hadley  v. 
Baxendale  as  to  the  effect  of  notice.     The  objection  is  perhaps  not 

'  Pidtford  y,  Orand  Junetim  Ry,  Co.f  i6  M.  &  W.  399.         *  L.  R.  8  C.  P.  at  p.  141 
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very  fatal  because  so  far  as  I  have  been  able  to  discover  the  point 
has  not  since  arisen  substantively.  Certainly  there  has  been  no 
decision  against  the  rule,  though  it  has  frequently  been  held  on  the 
facts  of  particular  cases  that  a  given  notice  was  insufficient  and 
therefore  powerless  to  bind  the  defendant.  Such  dicta  inferen- 
tially  support  the  view  here  set  forth  as  to  the  effect  of  notice.  In 
Portman  v.  Middleion'^,  Smeed  v.  Ford^,  Gee  v.  I.  ^  T.  R.  Co.\  and 
Home  V.  M,  Ry.  Co.^  itself,  the  Court  attempted  to  discover  what 
damages  might  reasonably  be  supposed  to  have  been  within  the 
contemplation  of  the  parties,  and  in  all  these  cases  the  failure  to 
give  notice  of  special  circumstances  was  treated  as  fatal  to  the 
cause  of  action.  If  in  any  case  the  notice  would  have  been  in- 
operative, the  ratio  decidendi  was  very  misleadingly  stated. 

In  Simpson  y.'L.  S^  N.  W,  R.  Cofi  the  decision  itself  may  be  upheld 
on  other  grounds,  but  the  language  used  by  Cockbum  C.J.*  was 
perfectly  general. 

*  The  law  as  it  is  to  be  found  in  the  reported  cases  has  fluctuated, 
but  the  principle  is  settled  ihat  whenever  either  the  object  of  the 
sender  is  specially  brought  to  the  notice  of  the  carrier,  or  circum- 
stances are  known  to  the  carrier  from  which  the  object  ought  in 
reason  to  be  inferred,  so  that  the  object  may  be  taken  to  have  been 
within  the  contemplation  of  both  parties,  damages  may  be  recovered 
for  the  natural  consequences  of  the  failure  of  that  object.' 

The  cases  of  Elbinger  Actien  -  Gesellschafft  v.  Armstrong  ^,  and 
Gr^bert-Borgnis  v.  Nugent  ^  are  further  referred  to  by  Mr.  Mayne, 
but  I  do  not  think  it  necessary  to  consider  these  cases  in  detail. 
They  appear  merely  to  illustrate  the  rule,  itself  only  an  application 
of  the  general  principle,  that  where  A  breaks  his  contract  with  B^ 
thereby  putting  it  out  of  J9's  power  to  carry  out  a  sub-contract  with 
C,  of  which  A  was  informed,  the  results  which  A  must  be  taken  to 
have  contemplated  include  (i)  a  loss  of  profit  by  B^  (2)  a  liability 
of  ^  to  pay  damages  to  C, 

A  reference  may  finally  be  made  to  the  code  of  the  State  of 
Louisiana,  articles  2294,  2295  ^ : — 

'  When  the  object  of  the  contract  is  anything  but  the  payment 
of  money,  and  when  Uie  debtor  has  been  guilty  of  no  fraud  or  bad 
faith,  he  is  liable  only  for  such  damages  as  were  contemplated  by, 
or  may  be  reasonably  supposed  to  have  entered  into  the  contem- 
plation of,  the  parties  at  the  time  of  the  contract.' 

The  saving  as  to  money  contained  in  the  above  passage  makes  it 
convenient  to  point  out  that  when  the  breach  of  contract  is  the 

*  4C.B.  N.S.322.  «  lE.  &E.  602.  »  6H.&N.  2ii;3oL.J.Ex.  II. 

*  L.  R.  8  C.  P.  131.  »  I  Q.  B.  D.  274.  •  1  Q.  B.  D.  at  p.  277. 

*  L.  R.  9  Q.  B.  473.  '  15  Q.  B  D.  85.  *  Cited  Sedgwick,  ed.  7,  p.  103. 
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non-payment  of  a  sum  of  money  or  the  dishonour  of  a  note,  the 
general  principle  of  damages  yields  to  the  singular  rule  that  damages 
are  not  to  exceed  legal  interest  from  the  day  that  payment  becomes 
due.  A  similar  rule  is  applied  in  the  United  States^  and  in  France  *. 
On  grounds  of  convenience  a  completely  arbitrary  standard  is  sub- 
stituted for  the  principle  of  compensation.  Thus  if  A  breaks  his 
contract  to  pay  ^  £ioo,  and  the  rate  of  interest  is  5  per  cent,  per 
annum,  the  law  gives  B  £105  for  a  year's  delay,  without  inquiring 
whether  his  losses  proximately  occasioned  have  been  £1  or  £100. 
The  practice  must  be  distinguished  as  exceptional. 
Mr.  Mayne  '  sums  up  his  view  as  follows : — 

'  In  the  present  state  of  the  authorities,  therefore,  I  would  su^geet 
that  in  place  of  the  third  rule  supposed  to  be  laid  down  by  naiUjf 
V.  BaxendaUy  the  law  may  perhaps  be  as  follows  :-- 

"  First.  When  there  are  special  circumstances  connected  with 
a  contract  which  may  cause  special  damage  to  follow  if  it  is  broken, 
mere  notice  of  such  special  circumstances  given  to  one  party  will 
not  render  him  liable  for  the  special  damage  unless  it  can  be 
inferred  from  the  whole  transaction  that  he  consented  to  become 
liable  for  such  special  damage. 

'^  Secondly.  When  a  person  who  has  knowledge  or  notice  of 
such  special  circumstances  might  refuse  to  enter  into  the  contract 
at  all  or  might  demand  a  higher  remuneration  for  entering  into  it, 
the  fact  that  he  accepted  the  contract  without  requiring  any  higher 
rate  will  be  evidence,  though  not  conclusive  evidence,  from  which 
it  may  be  inferred  that  he  has  accepted  the  additional  risk  in  case 
of  breach. 

*'  Thirdly.  When  the  defendant  has  no  option  of  refusing  the 
contract,  and  is  not  at  liberty  to  require  a  higher  rate  of  remunera- 
tion, the  fact  that  he  proceeded  in  the  contract  after  notice  or 
knowledge  of  such  special  circumstances,  is  not  a  fact  from  which 
an  undertaking  to  incur  a  liability  for  special  damages  can  be 
inferred." ' 

With  great  respect  for  the  high  authority  of  Mr.  Mayne 's  work, 
I  believe  the  following  propositions  to  represent  the  law  more 
accurately. 

(i)  The  measure  of  damages  for  breach  of  contract  is  determined 
by  the  knowledge,  actual  or  constructive,  which  the  parties  had  of 
the  probable  consequences  of  ihe  breach.  If  they  contemplated,  or 
ought  to  have  contemplated,  the  consequences  which  have  proxi- 
mately followed;  they  are  liable  to  pay  damages  accordingly. 

(2)  In  determining  what  consequences  the  parties  may  be 
reasonably  supposed  to  have  contemplated  the  knowledge  of  the 
circumstiuices  under  which  the  contnust  was  made  must  be,  not 
merely  an  important,  but  the  decisive  consideration. 

^  CWtfo  ▼.  Ifitieray^,  How.  146.  *  Code  CItU,  art.  1153.  '  P.  44,  ed.  6. 
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(3)  Notice  of  these  circumstances  enlarges  the  area  of  contempla- 
tion, and  therefore  the  liability  of  the  defendant  in  an  action  for 
breach  of  contract. 

If  these  conclusions  are  adopted  an  immediate  gain  in  sim- 
plicity follows,  and  one  more  stimdard  is  drawn  &om  the  man  of 
ideal  reasonableness.  Nor  is  it  believed  that  the  rule  would 
operate  with  objectionable  severity.  Even  knowledge  of  special  - 
circumstances  will  only  be  creative  of  liability  when  the  damage 
is  proximately  caused  by  the  breach  under  those  circumstances. 
No  doubt  in  some  cases  the  damages  for  breach  of  a  scantily  remu- 
nerated contract  would  be  very  heavy,  but  a  similar  disproportion 
is  familiar  in  other  applications  of  the  law  of  damages.  As  Black- 
burn J.  observed  in  Homers  case  ^,  *  the  amount  (of  damages)  may 
be  unexpectedly  large,  but  still  the  defendants  must  pay.'  Nor  is 
it  olear  why  sympathy  should  be  lavished  in  the  ordinary  run  of 
cases  on  a  defendant  who  has  broken  his  contract  with  a  full 
knowledge  of  the  pecuniary  or  other  disaster  in  which  his  breach 
will  involve  the  plaintiff. 

F.  E.  Smith. 

*  L.  R.  8  C.  P.  at  p.  140. 


[The  first  two  paragraphs  of  s.  73  of  the  Indian  Contract  Act, 
intended  no  doubt  to  give  the  effect  of  Hadley  v.  Baxendale  as 
understood  by  English  and  Anglo-Indian  Courts  in  1872,  are  as 
follows : — 

When  a  contract  has  been  broken,  the  party  who  suffers  by  such 
breach  is  entitled  to  receive,  from  the  party  who  has  broken  the 
contract,  compensation  for  any  loss  or  damage  caused  to  him 
thereby,  which  naturally  arose  in  the  usual  course  of  things  from 
such  breach,  or  which  the  parties  knew,  when  they  made  the 
contract,  to  be  likely  to  result  from  the  breach  of  it. 

Such  compensation  is  not  to  be  given  for  any  remote  and  indirect 
loss  or  damage  sustained  by  reason  of  the  breach. — En.] 
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LE  NICOLS  V.  CURLIER^  AND  THE  NEW  GERMAN  LAW. 

THE  incubus  which  in  the  shape  of  Liuhley  v.  Hog  ^  oppressed 
the  minds  of  the  Lords  Justices  has,  in  a  resolute  manner, 
been  exorcised  by  the  House  of  Lords  in  the  judgment  in  re  Be 
Nicole  V,  Curlier. 

It  appears  to  me  that  we  may  from  the  latter  unhesitatingly 
reduce  two  propositions^  a  negative  and  a  positive  one.  The 
negative  proposition,  hitherto  somewhat  obscured  by  Lfuhley  v. 
Hog^  would  be  this,  that  the  property  relations  between  husband 
and  wife  must  strictly  be  distinguished  from  the  rights  of  succes- 
sion, and  will  not  be  affected  by  the  law  of  domicil  of  the  parties 
at  the  time  of  death  of  either  of  them.  The  positive  infei*ence  to 
be  drawn  would  be  this,  that  where  the  law  of  the  matrimonial 
domicile  in  the  absence  of  a  nuptial  contract,  establishes  community 
of  goods,  and  expressly  or  impliedly  provides  that  a  change  of 
domicil  shall  not  alter  such  relationship,  then  the  English  law  will 
recognize  the  abiding  continuation  of  the  community  of  goods  in 
accordance  with  that  law. 

Now  the  question  will  naturally  arise  whether  we  shall  have  to 
confine  ourselves  to  this  latter,  comparatively  narrow,  proposition, 
or  if  the  case  will  justify  us  in  widening  its  scope  so  as  to  arrive 
at  a  more  general  and  satisfiB.otory  principle,  such  as  that  fore- 
shadowed by  some  text-book  writers,  especially  Professor  WesUake, 
viz.  that  the  law  of  the  matrimonial  domicil,  whatever  (inter- 
nationally recognized)  system  it  may  be  founded  upon,  in  the 
absence  of  a  contract,  governs  the  property  relations  of  the  parties 
until  dissolution  of  the  marriage. 

None  of  the  judgments  in  the  House  of  Lords  contains  a  direct 
utterance  to  that  effect.  Still,  on  examining  them  closer,  we  find 
that,  though  naturally  varying  in  the  trend  of  their  reasoning, 
they  all  seem  to  have  for  tiieir  common  basis  this  consideration, 
that  it  would  be  contrary  to  reason  and  common  sense  to  hold 
that  the  law  of  the  matrimonial  domicil,  settling  the  relations 
between  the  parties,  should  have  a  lesser  effect  than  a  contract 
embodying  such  law  and  entered  into  by  them. 

I  may  be  allowed  to  quote  a  few  of  the  dicta.    Lord  Halsbury: 

^  [1900]  A.  G.  31.  *  (1804)  4  Paion  581. 


De  Nicols  v.  Curlier  and  New  Oerman  Law.        289 

*  I  am  wholly  unable  to  understand  why  the  mere  putting  into 
writing  the  very  same  contract  which  the  law  created  between 
them  (the  spouses)^  without  any  writing  at  all,  should  bar  the 
husband  from  altering  the  contract  relations  between  himself  and 
his  wife ;  when,  if  the  law  creates  that  contract  relation,  then  the 
husband  is  not  barred  from  getting  rid  of  the  obligation  which 
upon  his  marriage  the  law  affixed  to  the  transaction '  (  [1900]  A.  C. 
at  p.  a6).  After  having  disposed  of  La%hley  v.  T[og  the  Lord  Chan- 
cellor concludes :  '  We  are  at  liberty  to  decide  the  question  now  in 
dispute  in  accordance  with  reason  and  common  sense '  (p.  30).  Lord 
Morris  agreed  in  these  reasons  (p.  36).  Lord  Macnaghten:  'If 
there  is  a  valid  compact  between  spouses  as  to  their  property, 
whether  it  be  constituted  by  the  law  of  the  land  or  by  convention 
between  the  parties '  (p.  33).  Lord  Shand :  *  As  the  Code  enacted 
expressly  all  that  a  written  contract  required  to  provide '  (p.  38). 
Lord  Brampton:  <I  pause  here  to  emphasize  the  fact  that  this 
system  (of  the  Code)  operates  upon  no  spouses  unless  by  their 
mutual  consent'  (p.  41). 

Proceeding  from  such  views  it  can  hardly  be  said  to  be  a 
hazardous  step  to  conclude  that  the  law  of  the  matrimonial 
domicil  must  be  considered  as  being  of  an  equal  operative  force 
to  a  marriage  contract,  taking  its  place  where  the  same  does  not 
exist,  and  that,  by  a  subsequent  change  of  domicil,  its  effect  on  the 
property  relations  of  the  spouses  is  as  little  affected  as  an  express 
contract  would  have  been.  Such  conclusion,  I  submit,  would 
support  the  general  principle  proposed  to  be  established ;  with 
this  practical  result,  that  a  husband  and  wife,  immigrating  to 
England,  retain  the  property  relationship  provided  for  them  by  the 
law  of  the  country  where  they  were  domiciled  at  the  time  of  their 
marriage,  whether  such  law  created  community  of  goods  or  any 
other  definite  and  judicially  recognized  system,  e.  g.  that  of  umM- 
fntctus  maritalis. 

And  this  brings  me  to  consider  by  way  of  illustration  how  in 
the  light  of  such  a  principle  of  English  law  on  the  one  hand,  and 
the  provisions  of  the  new  German  law  on  the  other  hand,  property 
relations  between  man  and  wife  in  this  country  and  in  Germany 
respectively,  in  the  absence  of  a  marriage  contract,  will,  from  an 
international  point  of  view  presumably,  have  to  be  treated,  premising 
that  the  subject  has  become  highly  complicated  by  the  circumstance 
that  German  legislation  has  entered  upon  its  new  course  of  sub-* 
stituting  throughout  the  principle  of  nationality  for  that  of  matri- 
monial domicil  ^ 

*  Compare  my  article  in  vol.  xvi,  no.  6i,  Jan.  1900,  p.  88,  Law  Quabtkrly  Bevikw. 


290  The  Law  Quarterly  Review.  [N0.LXIIT. 

Let  us  first  take  the  case  of  a  Qerman  domiciled  in  England  at 
the  time  of  his  marriage.  The  relevant  provisionB  of  the  German 
law  will  be  these:  'The  property  relations  are  governed  by  the 
German  law  where  the  hosband  at  the  time  of  marriage  was  a 
German  subject  (sect.  15,  Introductory  Act).  The  wife's  property 
by  virtue  of  her  marriage  becomes  subject  to  the  administration 
and  UBufiruct  of  the  husband.  Such  property  includes  property 
acquired  by  the  wife  during  marriage^'  (sect  1363,  Civil  Code). 
Suppose  the  wife  of  the  German  subject,  as  referred  to  above, 
inherits  a  sum  of  money  from  her  father  who  has  died  intestate, 
and  whose  estate  situate  in  Germany  is  in  the  hands  of  a  German 
administrator.  The  latter  will,  in  accordance  with  the  law  which 
dominates  the  property,  be  justified  in  paying  the  money  over 
to  the  husband.  The  immediate  consequence  will  be,  that  the 
wife  will  be  deprived  of  the  right  which  the  policy  of  the  law, 
under  the  dominion  of  which  she  and  her  husband  have  ever 
since  their  marriage  lived,  has  deliberately  extended  to  her. 
Whether  she  may  eventually  recover  the  money  against  her 
husband  is  a  point  which  the  Courts  will  have  to  determine. 
Should  money  devolve  upon  her  from  an  English  source,  and 
through  the  agency  of  an  English  administrator,  I  submit  that 
he  will  hardly  be  safe  in  paying  it  over  to  her,  and  taking  his 
discharge  from  her,  without  having  applied  to  the  Court  for 
directions. 

Let  us  now  consider  the  case  of  an  Englishman  domiciled  in 
Germany  and  marrying  an  English  woman  whilst  so  domiciled. 
The  Litroductory  Act  provides:  'Foreign  spouses  having,  at  the 
time  of  their  marriage,  their  domicil  in  Germany,  their  property 
relations  will  be  governed  by  the  law  of  the  country  to  which  the 
husband  belongs  at  that  time'  (sect.  15).  According  to  this  pro- 
vision the  property  of  an  English  man  and  wife  would  be  dealt 
with  on  the  basis  of  English  law.  On  the  other  hand,  there  is 
a  section  (27)  in  the  same  Act  which  must  be  read  in  conjunction 
with  the  former,  and  which  is  to  the  effect  that,  where,  according 
to  the  law  of  the  country  to  which  the  parties  belong,  German 
law  is  to  be  applied,  the  German  law  shall  obtain.  Now  as  the 
English  law  recognizes  the  law  of  the  matrimonial  domicil,  i.  e.  in 
the  hypothetical  case  under  consideration,  the  German  law,  it 
would  follow  that  the  latter  would,  by  German  Courts,  be  treated 
as  regulating  the  property  relations  between  the  husband  and 
wife,  with  the  same  result  as  in  the  former  case,  viz.  when  such 

'  The  right  of  administration  and  uaulruct  does  not  apply  to  bona  resertata.  Such 
are,  generally  speaking,  the  wife*s  paraphernalia,  her  earnings,  and  property  coming 
to  her  earmarked  by  a  donor  or  testator  as  bona  reservata. 
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couple  change  their  domicil  to  their  Dative  country  the  wife  would, 
as  far  as  the  German  law  goes,  be  deprived  of  the  benefit  which 
English  legislation  has  bestowed  upon  her.  Will  English  Courts 
draw  the  consequences  of  De  Nicols  v.  Curlier^  in  such  a  case? 

In  conclusion  I  may  be  allowed  to  observe  that  in  my  opinion 
the  change  which  the  German  legislature  has  made,  in  discarding 
the  criterion  of  matrimonial  domicil,  is  not  a  happy  one  from  an 
international  point  of  view,  in  so  far  as  such  an  ex^eme  assertion 
of  the  national  principle  is  naturally  in  itself  bound  to  clash  with 
the  spirit  of  international  jurisprudence.  I  may  further  i-emark 
that  as  the  whole  doctrine  referring  to  the  subject  of  property 
relations  between  husband  and  wife  is  more  or  less  imbued  with 
the  fiction  of  the  intentions  of  the  parties,  it  must  be  more  rational 
to  conceive  that  the  parties  look  to  the  laws  of  the  country  under 
which  they  live,  and  which  they  are  presumed  to  know,  than  to 
those  of  a  country  from  which  they  have  separated  themselves. 
And  this  applies  with  particular  force  to  Germany,  in  so  far  as 
they  may  and,  as  a  matter  of  fact,  do  lose  their  nationality  through 
lapse  of  time.  So  that  it  would  appear  absurd  to  say  that  a  bom 
German,  living  in  England  and  perhaps  ceasiAg  to  be  a  German 
subject  the  day  after  his  marriage  with  an  English  woman,  would 
consciously  or  subconsciously  look  to  the  German  law  as  governing 
the  relations  between  himself  and  his  wife. 

Julius  Hirschfeld. 

^  By  the  way  I  may  remark  that  the  German  idea  of  domioil  is  more  lax  than  that 
of  English  jurisprudence.  The  Code  only  requires  a  permanent  residence  and 
admits  of  ssTeral  domicils  simultaneously. 
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c  A  LITTLE  more  quickness  in  the  Government  would  cure  this 
J\  itch  of  libelling/  remarks  Laud  in  one  of  his  letters.  Writing 
as  he  was  of  Prynne,  of  whom  he  was  able  to  say, '  I  thank  my 
Qod  I  had  his  ears/  one  wonders  why  he  was  not  satisfied  with 
the  control  over  libellers  then  possessed  by  the  Star  Chamber. 
The  Star  Chamber  and  licenser  of  printing  have  disappeared,  but 
there  still  remains  over  the  press  of  this  country  one  disciplinary 
jurisdiction  almost  as  stem  and  far-reaching  in  its  peculiar  domain 
as  that  of  the  Star  Chamber.  It  is  that  of  the  judges  to  punish 
those  who  print  or  publish  matter  declared  to  be  in  contempt  of 
the  Court. 

This  jurisdiction  is  so  venerable  and  has  been  left  so  uncontrolled 
by  the  legislature  that  there  is  nothing  more  specific  than  the 
BiU  of  Rights  to  prevent  an  offender  figuring  in  the  pillory  iaM 
ears  and  nose  if  a  judge  were  minded  to  follow  Stuart  precedent 
It  is  moreover  clear  that,  once  in,  neither  Habeas  Corpus  nor 
Parliament  could  get  him  out  until  he  had  purged  his  contempt ; 
as  Mr.  Gladstone  had  to  admit  in  August,  1882,  when  Mr.  Dwyer 
Gray,  M.P.,  Lord  Mayor  of  Dublin,  was  sentenced  to  three  months' 
imprisonment^  fined  £500,  and  made  to  find  baH  in  £io,cxx>  for 
bis  good  behaviour  for  comments  in  the  Freeman^s  Journal  on  the 
conduct  of  a  Dublin  jury.  Subsequently,  on  October  24  in  the 
same  year,  in  the  debate  on  a  motion  for  the  appointment  of  a 
select  committee  to  enquire  into  the  matter,  Mr.  Gladstone  pro« 
mised  to  introduce  a  measure  dealing  with  and  altering  the  law 
as  to  contempt  of  Court  (Hansard,  3rd  series,  vol.  274,  col.  36) ; 
but  no  legislative  proposals  were  in  fact  ever  made. 

The  case  of  Mr.  Dwyer  Gray  aroused  criticism  chiefly  owing  to  the 

severity  of  the  punishment ;  but  cases  involving  some  doubt  as  to 

whether  the  jurisdiction  to  commit  has  been  properly  invoked, 

especially  if   the    punishment   is   well  deserved,  seldom  receive 

adequate  notice.     Certainly  the  recent  case  of  Jteff,  v.  Gray  ^  tried 

before  the  Lord  Chief  Justice  and  Grantham  and  Phillimore  JJ.  on 

March  27  and  28,  owing  to  the  peculiar  and  unusual  nature  of  the 

contempt  alleged,  deserves  more  attention  than  it  has    as  yet 

received. 

*■  [1900]  a  Q.  B.  36,  96  L.  J.  Q.  B.  502. 
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In  this  case  no  one  could  feel  the  least  grain  of  sympathy  with 
the  offender  for  his  vulgar  attack  upon  the  judge,  but  the  general 
acquiescence  of  the  press  in  the  law  as  laid  down  by  the  Lord 
Chief  Justice  and  agreed  to  by  Grantham  and  Phillimore  JJ.  is 
somewhat  surprising.  The  Times  alone  showed  a  lurking  suspicion 
that  there  were  possible  dangers  in  the  application  of  the  principles 
laid  down  by  the  Court.  No  one  can  fairly  accuse  our  present 
Bench  of  an  undue  desire  to  amplify  the  judicial  jurisdiction.  The 
breath  of  public  sentiment  permeates  the  Bench  as  freely  as  it  does 
Parliament,  and  the  country  is,  for  the  most  part,  content  to  allow 
the  judges  whatever  legal  means  the  law  permits  for  protecting 
their  reputations,  confident  that  there  is  small  likelihood  of  its 
being  abused.  Still  there  is  a  real  danger  in  leaving  matters  of 
criminal  procedure  merely  to  the  discretion  of  a  judge,  as,  for 
instance,  the  power  to  order  corporal  punishment  for  certain 
offences.  So  in  matters  of  contempt ;  a  jurisdiction  which  enables 
a  judge  to  commit  to  prison  a  subject  of  the  Queen,  without  the 
verdict  of  a  jury  and  without  appeal ;  to  fine  him  either  as  an  addi- 
tional or  substitutional  punishment,  without  limit  of  amount,  for 
an  offence  which  has  never  been  defined  by  statutory  enactment,  is 
a  jurisdiction  which  no  one  will  deny  requires  the  closest  scrutiny 
whenever  it  is  exercised.  Another  danger  is  due  to  the  fact  that 
owing  to  the  vague  nature  of  the  offence  the  decisions  of  the  judges 
as  to  the  law  of  contempt  form  precedents  which  are  not  merely 
declaratory  but  creative  of  the  law ;  and  every  extension  of  this 
peculiar  jurisdiction  diminishes  the  area  within  which  public 
opinion  can  operate  to  control  it.  It  should  also  be  remembered 
that  the  jurisdiction  is  one  often  exercised  in  the  colonies  where 
public  opinion  is  either  non-existent  or  powerless  to  act  as  an 
effective  force  to  control  the  judiciary. 

The  strenuous  effort  which  the  judges  of  the  eighteenth  century 
made  to  keep  the  question  of  libel  or  no  libel  under  their  control 
as  matter  of  law  is  well  known  ;  and  the  attack  of  Junius  on  Lord 
Mansfield  in  the  preface  to  the  collected  edition  of  his  letters  was 
due  to  the  prominent  part  taken  by  Lord  Mansfield  in  this  con- 
troversy. The  passing  of  Fox's  Libel  Act  in  1792  put  the  matter 
at  rest,  and  since  that  time,  with  the  sole  exception  of  such  libels 
as  are  contempt  of  Court,  juries  are  the  only  arbiters  of  the  question 
whether  any  given  words  are  libellous  or  not.  When,  however,  a 
libel  on  a  judge  is  also  a  contempt  of  Court,  the  offender,  being  in 
this  case  proceeded  against  by  motion  and  not  by  indictment  or 
information,  is  deprived  of  the  protection  which  Fox's  Act  would 
otherwise  give  him,  as  the  Act  only  applies  where  proceedings  are 
taken  either  civilly  or  by  indictment  or  information.     When  the 
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alleged  contempt  is  merely  a  libel  on  the  judge,  without  any 
reference  to  pending  litigation  and  having  no  tendency  to  prejudice 
the  course  of  justice,  there  seems  no  reason  why  the  right  to  be 
tried  by  a  jury  given  by  the  statute  should  be  denied  the  accused. 
It  is  the  failure  to  keep  distinct  the  judge  as  an  individual  from 
the  judge  as  a  Court,  exercising  purely  judicial  functions,  which  is 
at  the  root  of  what  confusion  exists  in  the  law  on  the  subject ;  and 
it  was  the  failure  to  observe  this  distinction  as  drawn  in  all  the 
recent  leading  cases  which  led  to  what  I  submit  is  the  erroneous 
decbion  of  the  Court  in  the  above  case  of  Se^.  v.  Gray. 

The  facts  of  the  case  are  shortly  these.  A  man  was  about  to  be 
tried  at  Birmingham  Assizes  for  uttering  obscene  words  and  selling 
an  obscene  libel  contained  in  a  book.  Prior  to  the  commencement 
of  the  case  the  judge  addressed  the  representatives  of  the  press  at 
some  length,  pointing  out  that  there  was  no  protection  given  to 
a  newspaper  for  the  publication  of  obscene  matter,  and  warned 
them  that,  if  he  found  bis  advice  disregarded,  he  should  make  it  his 
business  to  see  that  the  law  was  enforced.  The  case  was  then  tried, 
and  the  accused  was  found  guilty  and  sentenced  the  same  day. 
On  the  afternoon  of  the  following  day  there  appeared  in  a  Bir- 
mingham evening  paper  an  article  commenting  on  the  judge's  address 
to  the  representatives  of  the  press.  It  contained  the  following  pas- 
sages : — '  No  newspaper  can  exist  except  upon  its  merits,  a  condition 

from  which  the  Bench,  happily  for  Mr.  Justice ,  is  exempt.' 

'  Mr.  Justice would  do  well  to  master  the  duties  of  his  own 

profession  before  undertaking  the  regulation  of  another.'  The  rest 
of  the  article  was  vulgar  personal  abuse  and  scurrilous  comment 
inexcusable  under  any  circumstances,  but  in  no  way  reflecting  on 
the  judge's  judicial  capacity.  The  judge  referred  to  took  no 
action  in  his  own  Court  at  Birmingham  with  reference  to  the 
article,  but  the  Attorney-General  some  days  after  its  appearance 
took  proceedings  against  the  publisher  before  a  Divisional  Court  in 
London.  Although  no  special  point  was  made  of  the  sentences  I  have 
quoted,  the  article  must  be  taken,  for  the  purposes  of  the  following 
argument,  as  having  impugned  the  fitness  of  the  judge  for  his  post 
as  well  as  having  a  tendency  to  bring  him  personally  into  contempt. 
The  writer  might  have  been  prosecuted  criminally  or  sued  in  a 
civil  action.  These  are  remedies  available  to  every  subject  in  such 
a  case  and  the  only  ones  available.  Does  the  law  give  our  judges 
jurisdiction  in  such  a  case  to  proceed  against  the  oflfender  sum- 
marily without  a  jury  and  without  an  indictment  or  information 
formulating  a  strict  charge?  In  other  words,  has  a  judge  for  the 
protection  of  his  private  character  or  judicial  reputation  any  rights 
or  remedies  not  possessed  by  the  ordinary  citizen  ? 
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It  must  be  noticed  that  when  the  article  appeared  there  was  no 
pending  litigation.  The  prisoner  had  been  tried,  found  guilty  and 
sentenced  on  the  previous  day.  Again,  the  comments  contained  in 
the  article  did  not  in  any  way  deal  with  matters  in  litigation,  but 
only  referred  to  the  judge's  address  on  the  responsibilities  of 
reporters.  Such  an  address,  although,  doubtless,  on  some  occasions 
necessary,  and,  at  any  rate,  always  harmless,  is  no  more  within  the 
Queen's  Commissions  of  Oyer  and  Terminer  and  Qaol  Delivery 
than  are  announcements  of  the  reported  relief  of  beleaguered  towns 
and  criticisms  on  the  lack  of  patriotism  shown  by  eminent  clerics, 
which  have  lately  been  made  from  the  Bench.  It  is,  therefore,  far  from 
clear,  unless  stress  is  laid  on  the  two  vague  puerile  sentences  which 
I  have  quoted  from  the  article,  that '  a  scurrilous  abuse  of  a  judge 
in  his  character  ai  a  judge — scurrilous  abuse  in  reference  to  his 
conduct  while  sitting  under  the  Queens  Cammiesion '  or  a  ' scandalizing 
of  the  Court  *  was  perpetrated,  as  the  Lord  Chief  Justice  declares  in 
his  judgment.  It  is  manifest  when  the  report  of  the  case  is  read 
that  the  gravamen  of  the  offence  in  the  minds  of  the  judges  was  the 
vulgar  personal  attack  on  the  judge.  However,  as  the  sentences 
I  have  quoted,  if  taken  literally,  do  refer  to  the  judge  in  his 
chai-acter  as  a  judge,  and  the  article  undoubtedly  constitutes  the 
offence  of '  scandalizing  the  Court,'  as  such  conduct  is  termed  by 
the  Lord  Chief  Justice — using  the  words  of  Lord  Hardwicke  of  the 
middle  of  the  eighteenth  centm*y — the  simple  issue,  therefore,  to 
be  considered,  is  whether  the  offence  of  'scandalizing  the  Court' 
is  punishable  as  contempt  of  Court  in  the  present  day. 

In  the  fii*st  half  of  the  eighteenth  century  it  would  seem  from  the 
definition  of  contempt  of  Court  given  in  Viner's  Abridgement,  that 
'  a  despising  the  dignity '  of  the  Court  was  then  considered  to  be 
contempt.  When,  however,  the  older  cases  are  examined  which 
are  supposed  to  justify  this  view  the  facts  show  that  the  words 
which  were  held  to  '  scandalize '  the  Court  were  uttered  concerning 
the  Court  and  to  its  officers  when  serving  process  of  the  Court  upon 
the  offender.  The  offence  would  therefore  come  under  the  well- 
recognized  class  of  contempt  known  as  that  of  opposing  or  obstruct- 
ing the  Court  when  acting  strictly  within  its  judicial  province  by 
conduct  tending  to  interfere  with  the  administration  of  justice. 
Such  are  the  quaint  oases  of  Witham  v.  fTitham  (3  Ch.  Ca.  41)  in  the 
year  1669,  where  the  Master  of  the  Rolls  resented  what  he  called 
the  familiai'ity  of  a  defendant  on  whom  one  of  his  orders  was 
served  by  the  plaintiff,  and  of  Phillips  v.  Hedges  (Cooke's  Reports, 
132)  in  1737,  where  the  Chief  Justice  attached  the  defendant  for 
damning  him  and  his  Court  and  saying  '  that  he  neither  cared  for 
him  or  them '  when  service  of  process  was  made  upon  him  in  the 
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action.  Indeed,  in  the  old  case  of  Roach  v.  Hall  (2  Atk.  471) 
where  Lord  Hardwicke  says, '  One  kind  of  contempt  is  scandalizing 
the  Court  itself/  the  statement  is  clearly  obiter^  as  the  matter  for 
which  the  printer  then  was  committed  had  reference  to  a  case  then 
pending  in  the  Court.  The  same  objection  may  be  made  with 
regard  to  the  case  of  Reg,  v.  Almon  (Wilmot's  Opinions,  243)  relied 
on  by  the  present  Lord  Chief  Justice  when  delivering  his  judgment 
in  the  recent  Daily  Argus  case.  Reg.  v.  Almon  came  before  Chief 
Justice  Wilmot  in  1765,  but  the  prosecution  was  dropped  and  no 
judgment  was  in  fact  delivered.  The  Chief  Justice,  however, 
having  apparently  only  heard  the  argument  for  the  Crown,  wrote 
a  very  learned  opinion  on  the  general  law  of  contempt.  The 
contempt  charged  against  Almon  was  that  he  had  published  a  libel 
on  the  Court  of  King's  Bench  accusing  it  of  a  deliberate  intention  to 
defeat  the  Habeas  Corpus  Act,  and  if  the  case  had  been  proceeded 
with  he  would  doubtless  have  been  committed.  Such  an  accusation, 
if  persisted  in,  would  destroy  public  confidence  in  the  Courts,  and  is 
clearly  a  more  serious  matter  than  mei'e  personal  abuse  of  a  judge, 
however  violent.  It  also  falls  into  another  class  of  offence,  and 
even  if  the  opinion  of  Chief  Justice  Wilmot  is  to  be  taken  as 
suflSdent  authority  for  the  proposition  that  it  is  contempt  of  Court 
to  charge  a  judge  with  an  intention  to  deny  justice,  the  case  falls 
short  of  being  an  authority  under  any  canon  of  legal  reasoning  fqr 
declaring  that  violent  abuse,  however  scurrilous,  of  a  judge  is  also 
contempt  at  law.  Wilmot  C.J.,  in  language  expressing  the  high 
Tory  conception  of  kingship,  says  that  'a  libel  on  the  Court  is 
a  reflection  on  the  King,'  and  that  the  object  of  attachments  in  such 
cases  was  '  to  keep  a  blaze  of  glory  around '  the  Court.  The  one 
may  have  been  a  fact  and  the  other  sound  policy  in  the  early  years 
of  Qeorge  III,  when  Wilkes  in  the  North  Briton  published  the 
grossest  libels  on  both  the  King  and  his  Courts  with  equal 
indifference ;  but  the  circumstances  of  our  times  call  for  no  such 
insistence  on  the  theoretical  presence  of  the  Sovereign  in  our 
Courts  of  law. 

The  above  cases,  I  think,  sum  up  all  the  authority  which  can  be 
marshalled  to  suggest  that '  scandalizing  the  Court '  is  punishable 
as  contempt.  It  is  to  be  observed  that  not  one  is  a  decision  to  the 
effect  that  conduct  unaccompanied  by  circumstances  showing  an 
interference  with  the  administration  of  the  law  in  an  actual  case 
pending  in  the  Courts  can  be  punished  as  contempt.  Not  only 
is  there  a  lack  of  authority  for  any  such  conclusion,  but  it  will  be 
seen  that  in  recent  times  the  authorities  to  the  contrary  are  both 
numerous  and  overwhelming. 

Before  dealing  with  these  authorities  I  cannot  do  better  than 


July,  1900.]  •  Contempt  of  Court  and  the  Press,  297 

quote  the  words  of  the  late  Sir  Qeorge  Jessel  and  Lord  Justice 
Bowen  to  show  the  general  principles  which  should  guide  the 
judges  in  administering  the  law  of  contempt  of  Court.  Sir  George 
Jessel  in  a  judgment  delivered  in  1876  (46  L.  J.  Ch.  375)  says  :  '  This 
jurisdiction  of  committing  for  contempt  being  practically  arbitrary 
and  unlimited  should  be  most  jealously  and  carefully  watched  and 
exercised,  if  I  may  say  so^  with  the  greatest  reluctance  and  the 
greatest  anxiety  on  the  part  of  judges  to  see  whether  there  is  no 
other  mode  which  is  not  open  to  the  objection  of  arbitrariness  and 
which  can  be  brought  to  bear  upon  the  subject.'  Equally  pertinent 
is  what  the  late  Lord  Justice  Bowen  said  only  a  few  years  ago  :  '  The 
object  of  the  discipline  enforced  by  the  Court  in  case  of  contempt 
of  Court  is  not  to  vindicate  the  dignity  of  the  Court  or  the  person 
of  the  judge  but  to  prevent  undue  interference  with  the  adminis- 
tration of  justice'  {Helmore  v.  Smith,  35  Ch.  D.  449).  These  are  the 
opinions  of  two  of  our  most  distinguished  judges  in  modem  times, 
famed  not  only  for  their  grasp  of  legal  principles  but  also  for  their 
power  to  apply  long-settled  principles  to  the  exigencies  of  modem 
society  under  conditions  never  contemplated  at  the  time  they  were 
framed. 

It  vrill  be  found  from  the  cases  to  which  I  am  about  to  refer  that, 
as  Lord  Justice  Bowen  says,  the  whole  object  of  the  law  of  con- 
tempt of  Court  is  to  prevent  interference  with  the  administration 
of  justice  in  cases  pending  in  the  Court.  It  is  a  weapon  which  may 
not  be  used  by  the  Courts  for  any  other  purpose.  To  obtain 
redress  for  a  libel  a  judge  must  have  recourse  to  the  ordinary  civil 
tribunal  or  prosecute  the  offender  criminally  just  as  a  Prime  Minister 
is  obliged  to  do.  Indeed  it  is  only  a  few  years  since  Lord  Salisbury 
was  compelled  to  take  such  action.  To  show  how  necessary  it  is 
that  a  case  must  be  pending  before  the  Court  has  jurisdiction,  it 
suffices  to  refer  to  Onslow's  and  Whalleys  case  (L.  R.  9  Q.  B.  219), 
one  of  the  contempt  of  Court  cases  which  fringed  the  famous 
Tichbome  trials.  Messrs.  Onslow  and  Whalley  had  made  public 
speeches  on  the  eve  of  the  trial  of  the  Claimant  for  perjury,  alleging 
that  there  existed  a  conspiracy  against  him>  and  that  he  could  not 
get  a  fair  trial.  The  speeches  were  delivered  in  London  between 
the  finding  of  a  true  biU  by  the  grand  jury  and  the  actual  trial,  and 
it  was  contended  that  as  the  trial  had  not  commenced  no  contempt 
had  been  committed.  Lord  Cockbum,  however,  decided  that  the 
case  was  '  pending '  because  a  true  bill  had  been  found,  and  there- 
fore the  objection  was  unsound.  The  words  used — suggesting  that 
the  judges  who  were  to  try  the  Claimant  would  not  give  him  a  fair 
trial — were  certainly  *  a  scandalizing  of  the  Court '  in  Chief  Justice 
Wilmot's  sense.    Lord  Cockbum  suggests  no  such  ground  for  his 
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judgment,  but  says :  '  It  is  clear  that  this  Court  has  always  held 
that  comments  made  on  a  criminal  trial  or  other  proceedings,  wAen 
pending,  is  an  offence  against  the  administration  of  justice  and 
a  contempt  of  the  authority  of  this  Court '  (see  p.  227  of  the  report). 
If  a  Court  was  ever '  scandalized '  in  a  legal  sense  it  was  by  the 
defendant  in  Skipworth's  case  (L.  R.  9  Q.  B.  230),  another  con- 
tempt of  Court  prosecution  arising  out  of  the  Tichbome  litigation. 
Mr.  Skipworth  in  a  public  speech  at  Brighton  had  said :  '  I  could 
see  there  was  no  chance  of  justice  being  done  by  those  four  judges 
from  the  first/  '  I  say  that  Lord  Chief  Justice  Cockbum  was  not 
the  fit  person  to  try  anything  in  connexion  with  the  case.'  Again, 
there  is  no  suggestion  that  the  contempt  of '  scandalizing '  the  Court 
had  been  committed;  but,  instead,  we  have  the  following  very 
conclusive  words  of  Mr.  Justice  Blackburn,  who  delivered  the 
judgment  of  the  Court : — '  The  phrase,  contempt  of  Court,  often 
misleads  persons  not  lawyers,  and  causes  them  to  misapprehend 
its  meaning  and  to  suppose  that  a  proceeding  for  contempt  of 
Court  amounts  to  some  process  taken  for  the  purpose  of  vindicating 
the  personal  dignity  of  the  judges  and  protecting  them  from  per- 
sonal insults  as  individuals.'  And  he,  again,  in  explaining  how 
the  Court's  jurisdiction  arises,  explains  that  the  offence  is  com- 
mitted '  when  an  action  is  pending  and  anything  is  done  which  has 
a  tendency  to  obstruct  the  ordinary  course  of  justice  or  to  prejudice 
the  trial.'  The  same  test  was  also  rigidly  applied  by  Lord  Esher, 
the  late  Master  of  the  Rolls :  '  All  that  is  necessary  is  that  it  should 
be  a  contemptuous  interference  with  judicial  proceedings  in  which 
the  judge  is  acting  as  tk  judicial  officer.'  {In  re  Johnson^  22  Q.  B.  D. 
at  p.  71.) 

The  above  authorities  would  seem  to  be  sufficient  for  my  purpose, 
but  there  are  two  quite  recent  cases  so  directly  on  all  fours  with 
that  of  the  Daily  Argus  that  the  consideration  of  the  matter  would 
be  incomplete  without  a  reference  to  them. 

The  first  was  a  special  reference  in  1893  ^  ^^®  Privy  Council 
in  relation  to  the  action  of  the  Chief  Justice  of  a  Crown  colony  ^, 
and  the  matter  was  heard  by  a  very  strong  committee  consisting 
of  Lord  Herschell  L.C.,  Lords  Coleridge  L.C.  J.,  Watson,  Esher  M.R, 
Lord  Justice  Bo  wen  and  other  judges.  The  Chief  Justice  of 
the  Crown  colony  in  question  had  committed  to  prison  for  con- 
tempt of  Court  the  publisher  of  a  paper  in  which  the  following 
comments  upon  him  had  appeared.    '  Penny  readings,  daughters 

of  Ruth,  Mrs.  N J ,  and  W.  C.  T.  U.  have  all  felt  the  fostering 

touch  of  his  strong  hand.'  '  Some  cynic  has  said  ^*  Every  man  has 
his  price."     It  is  assuring  to  know  that  the  ''fount  of  justice  in 

'  [1893]  A.  c.  138. 
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this  colony  is  above  the  price  of  even  one  dozen  pineapples." '    '  The 

law  allows  six  weeks'  leave  of  absence,  and  Mr.  should  be 

subservient  to  that  law  if  to  no  other.'  'Just  suppose  we  had 
a  fool  for  a  Chief  Justice/  '  We  colonists  have  had  many  camels 
of  incompetence  forced  down  our  throats.'  With  much  more  of 
a  similar  scurrilous  nature. 

Now  it  can  hardly  be  said  that  these  libels  do  not  out-herod 
those  in  the  recent  Daily  ArgiM  case,  but  although  the  present 
Lord  Chief  Justice  and  Lord  Justice  Rigby,  then  counsel  in  the 
case,  argued  at  the  bar  that  the  words  constituted  a  contempt  of 
Court,  they  failed  to  establish  their  contention.  The  Court  unani- 
mously made  the  following  report :  '  That  the  letter,  though  it 
might  have  been  made  the  subject  of  proceedings  for  libel,  was  not 
in  the  circumstances  calculated  to  obstruct  or  interfere  with  the 
course  of  justice  or  the  due  administration  of  law,  and  therefore 
did  not  constitute  a  contempt  of  Court'  The  last  case  to  which 
I  shall  refer  is  also  one  which  was  brought  before  the  Privy  Council 
as  recently  as  last  year,  on  appeal  from  a  Crown  colony,  and  is 
one  of  considerable  importance  as  the  applicability  of  the  summary 
process  for  dealing  with  the  offence  of  ' scandaUzLng  the  Court' 
was  considered  under  that  name.  Here,  again,  the  article  which 
appeared  in  the  colonial  paper  was  grossly  libeUous  and  scanda- 
lously vindictive,  as  the  following  quotations  show  : — 

<Mr.  is  reducing  the  judicial  character  to  the  level  of 

a  down.'  'He  has  apparently  been  too  wrapped  up  and  inter- 
mingled with  personal  disputes  and  squabbles  of  a  questionable 
chai*acter  to  allow  him  to  deal  honestly  and  impartially  with 
questions  which  come  before  him  to  be  judicially  settled.'  '  A  man 
.  .  .  nan'ow,  bigoted,  vain^  vindictive,  and  unscrupulous.' 

Now  this  language,  as  the  language  in  the  last  case,  is  clearly 
within  the  definition  of  the  offence  of '  scandalizing  the  Court,'  as 
laid  down  by  the  present  Lord  Chief  Justice  in  the  Birmingham 
Laily  Argui  case.  His  words  in  describing  the  editor's  offence 
were :  '  It  is  an  article  of  scurrilous  abuse  of  a  judge  in  his 
character  of  a  judge — scurrilous  abuse  in  reference  to  his  conduct 
while  sitting  under  the  Queen's  Commission,  and  scurrilous  abuse 
published  in  the  town  in  which  he  was  still  sitting  in  discharge  of 
the  Queen's  Commission.' 

All  these  elements  were  present  in  the  last  Privy  Council  case 
to  which  I  have  referred,  but  the  article  was  held  not  to  amount 
to  a  contempt  of  Court  in  any  legal  sense.  There  were  present 
Lords  Watson,  Macnaghten,  Morris  and  Davey,  and  the  unani- 
mous judgment  of  the  Committee  was  delivered  by  Lord  Morris, 
who  used  these  words : — 
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'  It '  (the  power  to  commit  for  contempt) '  is  not  to  be  used  for 
the  vindication  of  a  judge  as  a  person.  He  must  resort  to  an 
action  for  libel  or  criming  information*  Committal  for  contempt 
is  a  weapon  to  be  used  sparingly  and  always  with  reference  to  the 
interests  of  the  administration  of  justice.  Hence  when  a  trial  has 
taken  place  and  the  case  is  over,  the  judge  or  the  jury  are  given 
over  to  criticism  .  .  .  Committahfor  contempt  of  Court  by  scandalizing 
tke  Court  kave  become  obioiete  in  thie  country.  Courts  are  satisfied 
to  leave  to  public  opinion  attacks  or  comments  derogatory  or 
scandalous  to  them.'    (See  [1899]  A.  C.  549.) 

A  judgment  in  such  clear  terms  is  a  fitting  conclusion  to  the 
long  process  of  evolution  by  which  the  patriai*chal  discipline  of 
the  judges  in  matters  of  contempt,  as  administered  in  Tudor  and 
Stuart  times,  has  become  a  discipline  rigidly  confined  to  conduct 
which  tends  to  obstruct  or  to  prejudice  the  due  adminiBtration  of 
justice  in  a  case  pending  in  the  Courts.  These  later  authorities 
were  not  referred  to  by  the  Lord  Chief  Justice  in  his  judgment  in 
the  Daily  Argue  case,  which,  I  submit,  runs  counter  to  the  whole 
stream  of  modem  decisions,  and  puts  back  the  law  to  the  point 
where  it  stood  in  the  reign  of  Charles  IE,  when  a  litigant  was  com- 
mitted to  prison  for  '  undue  familiarity '  towards  the  judge.  It  is^ 
however,  to  be  hoped  that  the  fia^t  that  the  case  was  not  argued 
will  be  recognized  and  that  the  precedent  will  not  be  followed. 
The  gross  vulgarity  of  the  article  in  the  Daily  Argue  appears  to 
have  led  both  Court  and  counsel  away  from  the  legal  aspect  of  the 
matter.  But  English  law  is  like  the  sun,  made  to  shine  on  the 
just  and  unjust ;  and  experience  has  shown  that  rules  or  limita- 
tions of  rules,  slowly  developed  by  a  long  course  of  judicial 
decisions,  cannot  wisely  be  departed  from,  although  in  individual 
cases  the  morally  guilty  maybe  declared  legally  innocent.  Judges 
have  little  reason  to  be  concerned  about  outside  criticism.  The 
Bar,  as  a  judge  said  on  his  retirement,  is  a  fair  and  generous  pro* 
fession  and  has  never  failed  in  loyalty  to  the  Bench,  and  therefore 
a  judge  need  fear  no  criticism  that  does  not  emanate  from  it.  The 
Lord  Chief  Justice  in  his  judgment  in  the  Daily  Argue  case  rightly 
said,  <  the  Uberty  of  the  press  is  no  greater  and  no  less  than  the 
liberty  of  every  subject  of  the  Queen.'  The  authorities  to  which 
I  have  referred,  I  submit,  show  that  the  privilege  of  a  judge  for 
the  protection  of  his  personal  and  judicial  reputation  is  no  greater 
and  no  less  than  that  of  every  subject  of  the  Queen. 

Abthub  E.  HuaHES. 
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REVIEWS  AND  NOTICES. 


[Short  notices  do  not  necessarily  exclude  ftdler  review  hereafter.] 


La  Conference  de  la  Paw?  (extrait  de  la  Revue  g^n^rale  de  Droit  inter- 
national public).  By  6.  de  Lapradellb.  Paris :  A.  Pedone. 
1900.     8vo.     %02  pp. 

This  is  the  most  satisfactory  account  which  has  yet  been  written  of  the 
Hague  Conference :  '  without  o'erflowing  full/  and  critical  rather  than 
rhetorically  eulogistic.  The  author  has  made  himself  acquainted  with  most 
of  the  very  numerous  monographs  and  articles  which  have  appeared  upon 
the  subject,  and,  what  is  more  important,  has  studied  at  first  hand  the 
jproces-verbaux  and  other  documents  printed  for  the  use  of  the  delegates, 
which  give  a  &r  more  accurate  idea  of  what  passed  at  the  Hague  than  can 
be  gathered  from  the  meagre  blue-book  which  has  been  presented  to 
Parliament.  He  is  also  well  aware  of  the  by-play  of  divergent  political 
interests  which  prompted  so  much  of  the  action  of  the  plenipotentiaries, 
and  is  thus  in  every  way  qualified  to  estimate  the  real  value  of  what  was 
achieved  by  them. 

M.  de  Lapradelle  sees,  of  course,  that  the  Conference  was  fore-doomed  to 
failure :  '  en  s'isolant  des  probl^mes  politiques,  auxquels  tout  le  monde 
pensait,  pour  tracer  en  Tair  des  regies  applicables,  au  premier  chef,  k  ces 
m^mes  probl^mes,  les  d^l^gu^  s'interdisaient  d'aboutir.'  He  traces,  through- 
out the  labours  of  the  delegates,  the  disastrous  consequences  of  a  constant 
effort  to  appear  to  accomplish  something,  under  impossible  conditions.  We 
are  shown  how  the  first  committee  glides  from  the  limitation  of  armaments, 
its  primary  object,  into  schemes  for  the  civilization  of  warfare,  without 
arriving  at  any  definite  conclusions,  except  upon  such  minor  and  somewhat 
speculative  points  as  the  employment  of  projectiles  from  balloons,  of 
noxious  gases,  and  of  expanding  bullets.  Even  upon  these  points,  opinions 
were  by  no  means  unanimous.  The  task  of  the  second  committee  was  to 
extend  the  principles  of  the  Geneva  Convention  of  1864  to  maritime  war- 
fare, and  to  revise  the  draft  of  the  Brussels  Conference  of  1874,  upon  the 
laws  and  customs  of  war.  M.  de  Lapradelle  thinks  that  the  Conventions 
prepared  by  ^e  committee,  and  accepted  bj  the  Conference,  upon  these  two 
subjects  are  inferior  to  the  drafts  prepared  in  1868  and  1874  respectively. 
Only  obvious  matters  were  debated  with  care,  while  topics  giving  rise 
to  any  serious  difference  of  opinion,  such  as  the  bombardment  of  open  coast 
towns,  and  the  right  of  non-combatants  to  resist  invasion,  were  studiously 
avoided:  *k  tant  chercher  Tentente,  la  Conference  perd  toute  Futility.' 
The  President  of  the  committee,  M.  de  Martens,  was  obliged  to  admit  that 
its  members  *  se  sont  s^par^s  en  laissant  exister  le  vague  complet  sur  toutes 
ces  questions.' 

On  the  work  of  the  third  committee,  for  the  peaceful  solution  of  inter- 
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national  disputes,  M.  de  Lapradelle  has  much  to  say,  and  departs  somewbat 
from  his  usually  impartial  attitude.  He  thinks  that  Arbitration  is  favoured 
by  England,  because  she  knows  how,  'par  des  strat agonies  multiples,'  to 
turn  it  to  her  own  interest,  and  by  the  United  States,  which  can  always 
protect  themselves  behind  the  Monroe  doctrine  from  any  of  its  incon- 
veniences I  Germany  prefers  to  trust  to  the  '  mailed-fist,'  and  the  minor 
States  are  distrustful  of  anything  which  looks  like  intervention  in  their 
affairs,  even  when  proposed  by  'des  puissances  purement  d^siut^ress^es, 
comme  la  France  ! '  His  remarks  upon  the  difficulties  in  the  way  of 
obligatory  Arbitration  (found  by  the  Conference  insuperable)  are,  however, 
much  to  the  point  (pp.  134-147);  as  in  his  criticism  upon  the  structure  of 
the  so-called  *  permanent  coui-t '  (pp.  158-167),  '  Ce  n'est  pas  ^  la  creation 
d'une  cour  d'arbitrage,  mais  k  celle  d'un  corps  d'arbitres,  qu'arrivent  en 
r^alit^  ces  projets.'  With  the  proposed  Code  of  Procedure,  M.  de  Lapradelle 
is  dissatisfied.  The  prestige  and  utility  of  Arbitration  he  thinks  will 
be  much  diminished  by  provisions  which  tend  to  make  the  award  a  com- 
promise rather  than  a  judgment,  a  closing  of  disputes  rather  than  a  declara- 
tion of  the  law  (p.  177);  citing  with  approval  the  saying  of  Mr.  Hobbs,  one 
of  the  American  delegates,  Uiat  *  nothing  is  settled  unless  it  is  settled 
right.' 

The  '  Acte  final '  he  contrasts  with  that  of  Vienna,  as  in  itself  a  men 
'bordereau  de  conventions  k  adopter,'  binding  no  one  to  anything.  This 
was  no  doubt  the  case,  but  binding  signatures  have  since  come  in  much 
more  numerously  than  was  to  be  expected,  and  ratifications  are  likely  soon 
to  be  exchanged,  between  perhaps  all  the  Powers,  subject  to  some  slight 
reservations,  of  the  three  Conventions,  and,  between  most  of  the  Powers,  of 
the  Declarations  also.  These  documents  contain,  however,  much  less  in  the 
way  of  binding  engagements  than  is  commonly  supposed;  and  M.  de 
Lapradelle  gives  good  reasons  for  his  opinion  that  the  effects  of  the  Con- 
ference will  be  felt  rather  in  the  domain  of  politics  than  in  that  of  law. 

T.  E.H. 

[Curiously  enough,  the  most  definite  result  of  the  Conference  would  seem 
at  present  to  be  the  de  facto  addition  of  a  new  restrictive  rule  or  custom  to 
the  laws  of  war,  namely,  the  prohibition  of  expansive  bullets;  although 
the  rule  proposed  at  the  Conference  was  not  unanimously  adopted,  and  is 
not  yet  formally  binding  on  any  one. — £d.] 


Die  RechUkraft  des  Intematioualen  Rechtee  und  doe  VerhdlinUe  der 
Staatsgesetzgebungen  und  der  Siaatsorgane  zu  demselben.  By  Wil- 
HELM  Kaufmann.  Stuttgart:  Ferd.  Enke.  1899.  8vo.  viii 
and  126  pp. 

This  learned  and  ingenious  monograph  might  perhaps  have  been  more 
descriptively  entitled  Die  Rechtekraft  der  Vertrdge,  dealing,  as  it  does, 
almost  exclusively  with  the  modes  in  which  rights  arising  under  Treaties 
may  be  created,  made  available,  and  extinguished.  The  five  Parts  of  the 
book  treat  successively  of  the  subjects  of  such  rights ;  of  the  creation  of  such 
rights ;  of  the  operation  of  Treaties  and  the  circumstances  which  may  interfere 
with  their  operation  ;  of  the  application  and  interpretation  of  Treaties;  and 
of  the  international  execution  of  judgments.  Dr.  Kaufmann's  acquaintance 
with  the  literature  of  all  that  bears  upon  these  somewhat  recondite 
questions  is  remarkable.     He  is  as  familiar  with  decisions  of  the  Supreme 
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Court  of  the  United  States  as  with  those  of  Courts  in  France,  Gfermany,  or 
Switzerland,  but,  perhaps  not  unnaturally,  has  more  difficulty  in  appre- 
ciating the  views  of  English  lawyers  upon  the  subject,  and  is  too  much 
inclined  to  denounce  as  erroneous,  because  not  in  accordance  with  his  theory, 
principles  which  have  won  general  acceptance  even  in  the  countries  with 
the  legal  ideas  of  which  he  is  most  in  sympathy. 

The  value  of  the  work  Lb  not  a  little  affected  by  what  is  in  our  opinion 
an  initial  mistake.  Dr.  Kaufmann  begins  by  laying  down  that  individuals, 
as  well  as  States,  may  be  ' Kechtssubjecte '  in  International  law;  and  we 
find,  as  we  go  on,  that  he  does  not  seem  to  have  fully  grasped  the  dis- 
tinction between  the  international  obligations  of  the  States  which  are 
parties  to  a  Treaty,  and  the  rights  and  duties  which  may,  under  the  Treaty, 
accrue  to  private  individuals.  The  extent  to  which  a  Treaty  is  directly 
available  to  suitors,  in  the  Courts' of  a  country  which  is  internationally 
bound  by  it,  depends,  of  course,  upon  the  constitution  of  the  country.  In 
the  United  States,  as  in  France  and  some  countries  of  the  Continent,  a  duly 
promulgated  Treaty  is  the  law  of  the  land.  In  England  this  is  not  so. 
Whence  consequences  follow  which  seem  to  perplex  our  author.  Where 
a  Treaty  takes  its  place,  according  to  date,  as  the  equivalent  of  a  legislative 
act,  how  is  it  affected  by  subsequent  legislation  on  the  part  of  one  of  the 
contracting  States,  inconsistent  with  its  providonSy  or  by  a  Treaty,  simi- 
larly inconsistent,  subsequently  made  by  one  of  those  States  with  a  third 
Power  1  What  is  the  effect  of  a  Treaty  made  by  a  federal  government  upon 
the  laws  inconsistent  with  it  which  have  been  made  by  one  of  the  federated 
governments,  within  the  limits  of  its  constitutional  powers)  These 
questions  are  discussed  at  great  length  and  with  much  abilit}*,  but  also 
with  some  misapprehension  of  the  American  authorities,  and  with  a 
bias  in  favour  of  a  hierarchical  gradation  of  laws,  which  would  nullify 
legislation  affecting  to  override  the  higher  obligation  of  an  antecedent 
Treaty.  Even  here,  however.  Dr.  Kaufmann  is  compelled  to  admit  that 
the  practice  on  the  Continent,  as  well  as  in  the  United  States,  is  in  accor- 
dance with  the  maxim  'lex  posterior  derogat  legi  priori,'  maintaining  at 
the  same  time  that  'dieser  Standpunkt  ist  grundsatzlich  unrichtig  und 
unhaltbar.'  He  is  naturally  pleased  with  the  language  of  Lord  Stowell 
(guarded  as  it  was)  as  to  the  prize-court  sitting  as  a  Court  of  the  Law  of 
Nations  only.     The  book  is  well  worth  reading.  T.  E.  H. 


ElpAitiatone^s  Introduction  to  Conveyancing.  By  Sir  Howard  Warbur- 
TON  Elphikstone,  Bart,  James  W.  Clark,  and  Arthur  Dickson. 
Fifth  Edition.  London:  Sweet  &  Maxwell,  Lim.  1900.  8vo. 
XXXV  and  566  pp.     (14*.) ' 

This  useful  work,  which  is  almost  indispensable  to  students  and  is  not  by 
any  means  despised  by  the  best  practitioners,  is  now  so  well  known  as  to 
need  no  description. 

The  present  edition  appears  to  be  every  wit  as  sound  as  its  predecessors 
and  has  been  well  brought  up  to  date,  though  it  was  evidently  published  before 
the  recent  case  of  Be  Dttchees  of  MarUborough,  which  has  drawn  attention  to 
the  fact  that  a  man  may  have  two  widows  co-existing  in  whose  favour  he 
may  appoint  a  jointure  rentcharge  under  the  common  form  power. 

A  difficulty  which  the  editors  seem  to  suffer  from  is  to  keep  the  book 
short  and  yet  well  noted  up.  We  hope  that  in  future  editions  this  will  be 
borne  in   mind,  for  there  is  no   other  book  in  which   the  fundamental 
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principles  of  conveyancing  can  be  so  readily  studied,  and  it  would  be  a 
mistake  to  obscure  these  by  a  too  heavy  sprinkling  of  cases. 

It  is  understood  that  this  book  has  not  yet  been  adopted  by  either  Oxford 
or  Cambridge  for  regular  use  in  their  respective  law  schools.  The  sooner 
this  is  done  we  think  the  better,  for  if  any  book  b  capable  of  giving  life 
and  reality  to  the  dry  bones  of  real  property  law  this  is  the  one.  The 
student  should  of  course  have  some  book  of  precedents  by  bim  when  reading, 
and  for  this  purpose  Clark's  'Students'  Precedents  in  Conveyancing'  is 
referred  to  throughout  the  book. 

This  edition  contains  a  new  chapter  giving  a  short  account  of  registration 
of  title  under  the  Land  Transfer  Acts.  B.  L.  C. 


The  Commercial  Code  for  the  German  Empire.  Translated  from  the 
official  text  by  Besnarjd  A.  Platt.  London :  Chapman  &  Hall, 
Lim.     1900.     8vo.    xii  and  370  pp. 

If  this  translation  of  the  New  German  Mercantile  Code  was  intended  as 
a  joke  in  the  nature  of  the  '  Manuel  de  la  Conversation '  which,  for  some 
time,  has  wearied  the  readers  of  *  Punch/  Mr.  Platt  ought  at  least  to  have 
imitated  the  literal  accuracy  of  Mr.  Punch's  contributor.  Mr.  Platt  aims 
at  being  literal,  no  doubt,  but  his  evident  disinclination  to  take  trouble  of 
any  kind  frustrates  his  good  intentions.  'The  translation  has  been  made 
as  literal  as  is  compatible  with  using  the  simplest  possible  English' — so 
runs  the  preface.  A  few  specimens  will  show  the  simplicity  of  the  English, 
and  it  is  hardly  necessary  to  add  that  these  specimens,  fiir  from  being 
literal,  are  mere  distortions  of  the  original  text. 

'  Art.  57.  An  attorney  must  abstain  from  making  use  of  any  addition  to 
his  signature  giving  the  idea  of  any  procuration ;  he  must  only  add  a  post- 
script to  his  signature  explanatory  of  his  holding  and  power  of  attorney.' 

'  Art.  97.  A  broker  is  not  authorized  to  take  a  payment  or  any  other 
thing  owing  through  a  contract.' 

*Art.  356.  When  a  debt  guaranteed  by  pledge,  surety,  or  any  other 
manner  appears  in  a  current  account,  recognition  of  the  settlement  of  the 
account  does  not  prevent  the  creditor  from  trying  to  get  paid  by  the 
guarantor,  even  if  the  amount  credited  to  him  in  the  account  and  the  debt 
balance  each  other. 

'  If  a  third  person  makes  himself  jointly  and  severally  liable  with  another 
for  a  debt  brought  into  a  running  account,  enactments  of  par.  i  for 
the  recovery  of  a  debt  are  applicable  to  him  by  analogy.' 

'  Art  367.  When  a  security  payable  to  bearer  which  has  been  stolen 
from  its  owner  is  lost,  or  has  dieappeared  in  some  other  way,  or  transferred 
or  pawned  to  a  trader  who  follows  the  business  of  a  banker  or  changer,  the 
good  faith  of  the  latter  cannot  be  recognized  if  at  the  time  of  transfer  or 
pawn  the  loss  of  the  document  has  been  published  in  the  Deutsche  Keichs- 
anzeiger,  either  by  public  authority  or  by  him  who  is  bound  to  do  so  by 
the  terms  of  the  document,  and  if  a  year  has  not  elapsed  from  the  end 
of  the  year  in  which  such  advertisement  took  place  • .  }! 

Does  Mr.  Platt  expect  any  reader,  learned  or  unlearned,  to  understand  any 
of  these  passages  ?  Does  he  himself  understand  them  f  But  there  are  other 
passages  less  unintelligible,  though  not  less  inaccurate.  Thus  we  are  told 
by  art.  179  of  the  translation  that '  shares  may  be  made  out  to  bearer,  or  may 
be  made  not  transferable/  whilst  according  to  the  true  and  literal  meaning 

^  The  punctuation  of  these  extracts  is  Mr.  Piatt's. 
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of  the  Qerman  text  share  certificates  may  be  issued  to  bearer  or  to  named 
persons  ('  auf  den  Inhaber  oder  auf  Namen  lauten ').  Again,  art.  1 80  of  the 
translation,  which  states  that '  the  capital  of  the  company  must  amount  to 
at  least  1,000  marks,'  entirely  misrepresents  the  original  section,  which  in 
no  way  refers  to  the  capital  of  a  company,  but  prescribes  a  minimum  amount 
for  each  Aar€  in  a  company.  The  expression  '  Werthpapiere/  which  is 
a  well-known  technical  term  coiTesponding  to  the  English  term  *  negotiable 
inBtruments,'  is  mistranslated  in  every  place  in  which  it  occurs ;  being  some- 
iimes  rendered  by  *  valuables'  (arts,  i,  93,  363,  369),  sometimes  by  *  Paper 
Securities'  (arts.  381,  383,  400,  429,  462),  and  once  by  'Securities'  (art. 
261).  Whilst  thus  one  technical  Qerman  term  is  reproduced  by  three 
different  English  expressions,  the  English  term  'agent'  is,  on  the  other 
hand,  used  as  the  equivalent  for  three  Gennan  expressions  entirely  distinct 
from  one  another,  each  of  them  being  moreover  defined  by  the  very  code 
translated  by  Mr.  Piatt,  these  expressions  being  'Prokurist'  (defined  by 
arts.  49-51),  '  Handlungsagent '  (defined  by  art.  84),  and  '  Kommissionar ' 
(art.  383).  These  are  only  a  few  examples  of  the  hopeless  ignorance  and 
gross  carelessness  of  the  author  of  this  translation,  but  they  suffice  to  show 
that  serious  criticism  would  be  wasted  on  him. 

As  it  may,  however,  be  hoped  that  some  day  a  more  competent  person 
will  undertake  the  task  of  translating  the  German  Mercantile  Code,  a  few 
hints  as  to  some  of  the  essential  requirements  for  the  usefulness  of  such  an 
undertaking  will  not  be  out  of  place.  To  begin  with,  the  bare  text  of  the 
code  is  not  intelligible  without  an  introduction  showing  the  relation  in 
which  it  stands  to  the  Civil  Code  and  to  other  statutes  on  subjects  con- 
nected with  Mercantile  Law  which  are  in  force  in  Germany.  The  new  code 
— ^to  a  greater  extent  even  than  the  code  replaced  by  it — must  be  read 
together  with  the  general  law  on  the  subjects  with  wHch  it  deals.  More- 
over, there  are  some  branches  of  mercantile  law  which  still  remain  outside 
of  the  code.  Thus,  whilst  the  Mercantile  Code  deals  with  private  partner- 
ships and  companies  limited  by  shares,  the  limited  liability  partnerships 
introduced  by  the  Statute  of  1892  (amended  in  1898)  are  not  referred  to  in 
any  way.  A  German  lawyer  is  of  course  expected  to  know  these  things,  but 
an  English  reader  who  refers  to  the  code,  if  left  without  any  guidance  on 
the  subject,  will  necessarily  be  misled. 

A  second  point  which  a  translator  must  not  overlook  is  the  fact  that  the 
readers  who  use  his  work,  whether  lawyers  or  merchants,  are  necessarily 
laymen  as  regards  the  law  which  it  contains,  and  therefore  not  acquainted 
with  the  cross-references  which  must  necessarily  be  read  into  every  code. 
Some  indication  of  the  sections  which  explain  other  sections  is  therefore 
absolutely  indispensable. 

There  is  finally  a  third  point  which  in  the  case  of  an  English  translation 
is  of  importance.  There  are  certain  expressions  corresponding  to  con- 
tinental expressions  which  are  used  in  English-speaking  countries  though  not 
in  England  itself,  and  which,  in  the  absence  of  appropriate  terms  belonging 
to  English  law  in  the  narrower  sense,  seem  preferable  to  new  expressions 
or  circumlocutions.  Thus,  for  instance,  the  expression  '  special  partner,' 
which  is  fiuniliar  to  American  lawyers,  is  a  much  better  translation  for  the 
German  term  '  Kommanditist '  than  any  newly-invented  term. 

The  writer  of  this  notice  feels  that  he  has  given  it  inoi*e  space  than  it 
properly  deserves,  but  literary  quackery  is  the  worst  of  all  quackeries,  and 
the  natural  impulse  to  expcse  it  when  it  occurs  is  too  strong  to  be 
resisted.  E.  J.  S. 
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Tie  Law  and  Practice  as  to  Beceivers  appointed  by  the  High  Court 
of  Justice.  By  William  Williamson  Kerr.  Fourth  Edition. 
By  Percy  F.  Wheeler  and  Charles  Burnet.  London :  Sweet 
and  Maxwell,  Lim.     1900.     301  pp.   '(io#.) 

Kerb  on  Beceiyers  is  too  well-known  a  work  to  require  description  or 
much  comment.  It  surprises  one  to  learn  from  the  preface  that  nine  years 
have  elapsed  since  the  third  edition  appeared.  The  decisions  since  the  date 
of  that  appearance  seem  to  he  all  duly  noted  in  the  fourth  edition  in  their 
proper  places,  and  there  are  many  of  them.  In  many  hranches  of  the  law 
as  to  receivers,  for  instance  that  of  Equitahle  Execution,  the  law  cannot  be 
said  to  be  settled,  and  the  practice  is  altered,  if  not  amended,  from  day  to 
day.  The  editors  bring  up  the  alterations  to  March  12,  1900,  the  date  of 
their  preface.  The  preface  says  that '  in  the  present  edition  no  alteration 
has  been  made  in  the  arrangement  of  the  work ' — and  no  one  will  complain 
on  this  score — '  nor  has  the  original  text  been  touched,  except  so  far  as  the 
incorporation  of  the  later  decisions  and  the  changes  in  the  practice  have 
rendered  this  unavoidable.'  A  little  editing  of  the  original  text  would 
perhaps  improve  the  book,  as  it  rather  worries  one  to  see  '  the  Court  of 
Chancery'  referred  to  in  1900  as  if  it  were  an  existing  tribunal.  This, 
however,  is  only  a  small  matter,  and  does  not  prevent  the  book  from  being 
one  which  will  be  found  to  be  of  the  greatest  assistance  to  the  ever 
increasing  number  who  seek  a  remedy  in  the  appointment  of  a  receiver. 
F.E. 

Limitations  of  Actions  against  Trustees  and  Relief  from  Liability  for 
Technical  Breaches  of  Trust.  By  Francis  A.  Anglin.  Toronto  : 
Canada  Law  Book  Co.     1900.     8vo.     xxxi  and  217  pp. 

This  work  gives  a  concise  and  clear  view  of  the  present  state  of  the  law, 
in  the  English-speaking  provinces  of  the  Dominion,  on  the  subjects  named 
in  the  title.  The  cases — English,  Irish  and  Canadian — are  brought  to  date 
and  are  well  handled.  In  an  Appendix  will  be  found  the  recent  provincial 
legislation  in  relief  of  trustees  (following  the  model  of  the  Imperial  Acts) 
together  with  the  principal  local  statutes  which  bear  on  limitation  of  actions. 
A  very  full  index  concludes  the  volume.  Written  in  an  easy  style, 
Mr.  Anglin's  book  Bhould  commend  itself  as  well  to  lay  as  professional 
readers.  T.  B.  B. 

The  Power  and  Duty  of  an  Arbitrator.  By  Francis  Russell.  Eighth 
Edition.  By  Edward  Pollock  and  the  late  Herbert  Russell. 
London :  Stevens  &  Sons,  Lim.,  and  Sweet  &  Maxwell,  Lim. 
1900.     La.  8vo.    xlvii  and  579  pp.     (30*.) 

No  better  editor  of  Russell  on  Arbitration  could  be  found  than  the 
learned  Official  Referee  who  has  made  himself  responsible  for  this  edition. 
In  preparing  the  text  he  had  the  assistance  of  the  late  Mr.  Herbert 
Russell,  and  in  preparing  the  forms  that  of  Mr.  Ernest  M.  Pollock.  The 
result  is  an  edition  that  appears  to  be  greatly  superior  to  its  forerunners. 
A  great  deal  of  the  matter  in  the  former  editions  has  been  rendered  obsolete 
by  the  passing  of  the  Arbitration  Act,  1889,  and  that  part  has  been 
omitted  or  cut  down,  with  the  result  that  the  bulk  of  the  book  is  con- 
siderably reduced.  Mr.  Pollock  and  his  coadjutors  seem  to  have  done  their 
work  with  skill  and  diligence  and  the  text  leaves  nothing  to  be  desired. 
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The  forms,  sixty-two  in  number,  are  most  complete  and  will  be  found  of 
the  utmost  value.  The  weakest  part  of  the  work  is  perhaps  the  index, 
which  might  with  advantage  have  been  made  more  analytical  and  dis- 
criminating. For  instance,  such  a  reference  as  '  Notice — meeting  in 
reference,  of,  119,  123,  139,  407'  may  involve  looking  up  three  places 
before  the  one  required  is  discovered.  The  references  should  he  subdivided 
into  'how  to  be  given,'  'peremptory  for  each  meeting,'  'forms  of,'  &c. 
Our  equanimity  has  been  not  a  little  disturbed  in  our  endeavours  to  find 
quickly  various  points  upon  which  we  have  desired  to  test  the  work. 
When  found  they  have  all  stood  the  test. 

It  is  unfortunate  (though  of  course  the  editors  are  in  no  way  to  blame) 
that  the  edition  left  the  printer's  hands  too  late  for  the  inclusion  of  Knowles 
V.  Bolton  Corporation  [1900]  W.  N.  73,  overruling  Mackenzie  v.  Ascot  Gas  Co. 
(now  fully  reported  [i  900]  2  Q.  B.  253).  If  the  editors  could  have  seen  a  fill  I 
report  of  Z.  <Cr  N,  W,  B,  Co,  v.  WaUaBr^  they  would  have  realized  that  the 
decision  of  the  House  of  Lords  does  not  merely  affirm  that  of  the  Court  of 
Appeal.  The  opinions  of  the  Lords  were  based  on  grounds  that  were 
scarcely  noticed  in  the  Court  of  Appeal. 

In  conclusion  we  may  add  an  expression  of  regret  that  the  Arbitration 
Act,  1889,  was  not  a  more  sweeping  and  better  drawn  measure.  Had  it 
cleared  away  all  the  various  modes  of  proceedings  in  arbitrations  under 
various  statutes,  provided  a  complete  code  for  procedure  and  given  the 
Court  more  general  powers  for  getting  over  difficulties,  Russell  on  Arbitra- 
tion might  have  been  much  further  reduced  in  size  and  arbitrations  greatly 
facilitated.  Some  of  the  decisions  on  the  Act  of  1889  show  how  little 
attempt  was  made  by  its  framers  to  provide  for  future  difficulties. 

The  profession  owe  a  debt  of  gratitude  to  the  learned  Official  Referee 
and  those  who  have  helped  him  in  the  production  of  the  new  edition  of  the 
standard  work  on  Arbitrations. 


Company  Precedents.  Part  III.  Debentures  and  Debenture  Stock. 
By  F.  B.  Palm£K.  Eighth  Edition.  London  :  Stevens  &  Sons, 
Lim.     La.  8vo.     xlviii  and  635  pp.     (ai*.) 

Bt  this  work  Mr.  Palmer  may  be  said  to  complete  the  cycle  of  his 
'  Company  Precedents.'  In  these  Prece<lents  he  has  furnished  the  legal  and 
commercial  world  with  forms  for  every  stage  and  every  vicissitude  in  the 
life  of  a  company,  from  the  cradle  to  the  grave  and  beyond  it  in  the  resur- 
rection of  reconstruction.  One  department  of  a  company's  activities  has  of 
late,  however,  assumed  such  colossal  proportions — to  wit,  borrowing  on 
debentures  and  debenture  stock — that  the  author  has,  not  unreasonably, 
deemed  the  subject  deserving  of  a  separate  volume.  The  debenture  is 
indeed  a  notable  example  of  the  expansion  of  our  law  under  the  stimulus 
of  commercial  necessities ;  for  practicially  the  whole  of  the  law  aud  practice 
comprised  in  this  volume  has  originated  in  this  manner.  Like  all 
Mr.  Palmer's  books  it  is  primarily  a  book  of  forms,  but  the  introductions 
and  notes  supply  everything  that  the  practical  man  is  likely  to  need,  and 
are  illuminated  by  Mr.  Palmer's  unique  experience.  The  author  may  be 
allowed  to  feel  some  natural  gratification  that  Bechuanaland  Exploration  Co, 
V.  London  Trading  Bank  [1898]  2  Q.B.  658,  has  affirmed  the  negotiability 
of  the  debenture  to  bearer,  a  view  for  which  he  has  so  long  and  strenuously 
contended. 
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Company  Precedent.     Part  11.    Winding-up   Forms   and   Practice. 

By   F.  B.  Palmee  assisted   by   F.   Evans.      Eighth  Edition. 

London  :  Stevens  &  Sons,  Liin.     La.  8vo.     Ixxxiv  and  1 174  pp. 

(3W.) 
Anothsb  edition — the  eighth— of  these  Winding-up  Fonns  after  a  lapee 
of  only  three  years  testifies  to  their  continuing  popularity  and  makes  com- 
ment almost  superfluous.  In  this  labyrinthian  subject  in  which  new  practice 
rules,  new  scales  of  fees,  new  forms  of  orders  and  affidavit  for  ever  amaze 
the  bewildered  practitioner,  his  only  salvation  lies  in  a  book  of  this  kind 
well  up  to  date  in  all  the  niceties  of  practice.  If  a  suggestion  may  be  made, 
it  is  that  rather  more  space  should  be  given  to  voluntary  winding-up,  now 
the  favourite  mode  of  liquidation. 


A  Treatise  on  tie  Principlee  of  the  Law  of  Compensation.  By  C.  A. 
Cripps,  Q.C.  Fourth  Edition.  London  :  Stevens  &  Sous,  liim. 
1900.     Ixiii  and  516  pp.     (25*.) 

Mr.  Crifps's  book  is  recognized  as  one  of  the  best  of  the  many  books  on 
the  Law  of  Compensation,  and  there  are  few  men  whose  practical  knowledge 
of  the  subject  exceeds  that  of  the  learned  author.  It  is  a  matter  for  regret, 
therefore,  that  more  care  has  not  been  displayed  in  the  preparation  of  this 
edition.  Some  of  the  small  errors  that  appeared  in  the  third  edition,  even 
one  to  which  we  called  attention  in  our  review  of  that  edition,  are  repeated, 
and  the  new  matter  has  not  been  very  happily  worked  in.  For  instance,  In 
re  Morgan  if  L,  ie  N.  W,  By,  Co,  [1896J  2  Q.B.  469,  is,  so  far  as  we  can 
ascertain,  nowhere  referred  to.  That  case  has  always  seemed  to  us  difficult 
to  reconcile  with  Penny  v.  Penny,  and  we  should  have  welcomed  some 
comments  upon  it  from  Mr.  Cripps.  Nor  can  we  find  any  reference  what- 
ever to  the  provisions  for  compensation  on  taking  land  under  ss.  9  and  10 
of  the  Local  Qovemment  Act,  1894.  Several  other  cases  of  greater  or  less 
importance  are  insufficiently  referred  to,  being  simply  added  to  lists  of  cases 
in  notes  without  any  attempt  being  made  to  incorporate  in  the  text,  or  even 
in  the  notes,  the  new  points  decided  by  them.  Such  are  In  re  SpiUern  A 
Baker  Lim,,  and  Leatham  j-  Sons  Arbitration,  Gonty  ^cited  twice  as  Gouty) 
V.  M.  S,  4'  ^*  ^V'  ^^«  (upon  question  of  costs  in  the  Court  of  Appeal), 
Miles  V.  G.  W.  Ry.  Co,,  Knowles  v.  Bollon  Corporation,  and  L.  ^  N.  W,  By. 
Co,  V.  Walker,  Arbitrations  are  frequently  held  in  the  country  where 
access  cannot  readily  be  had  to  rei)orts,  and  a  mere  reference  to  a  case 
without  any  statement  of  its  effect  is  in  such  circumstances  of  little  use. 
The  usefulness  of  the  book  has  been  added  to  by  the  inclusion  in  the 
appendix  of  several  statutes  '  to  which  the  author  has  found  it  necessary  in 
his  practice  to  refer.'  Beyond  this  we  have  not  been  able  to  discover  any 
substantial  differences  between  the  present  edition  and  its  immediate  pre- 
decessor.   

TAe  Law  of  Bailments.  By  Edward  Beal.  With  notes  to  Canadian 
cases  by  A.  C.  Forster  Boulton.  London :  Butterworth  &  Co. ; 
Canada:  The  Carswell  Co.,  Lim.    1900.    Ix  and  775  pp.   {2js.  6d.) 

We  have  often  thought  that  there  was  room  for  a  good  book  on  the 
English  Law  of  Bailments.  It  is  somewhat  surprising  that  since  Sir  W. 
Jones  wrote  his  admirable  essay  in  1781,  the  last  edition  of  which  appeared 
i"  1833,  the  subject  has  never  received  adequate  treatment  in  a  separate 
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treatise  in  this  country.  Practitioners  have  accordingly  got  into  the  waj 
of  using  Story's  Commentaries  more  freely  than  they  do  most  American 
law  books,  but  without  in  the  least  under-estimating  the  excellence  of  that 
work,  we  feel  that  Mr.  Beal  has  done  the  profession  a  real  service  in  pro- 
ducing a  sound  treatise  on  the  English  law.  It  is  a  novelty  to  find 
Canadian  cases  attached.  To  English  lawyers  they  may  sometimes  be  useful 
and  they  will  no  doubt  add  greatly  to  the  value  of  the  work  in  Canada. 
As  they  are  all  added  in  footnotes  apart  from  the  English  cases  and  kept 
out  of  the  text  altogether,  even  the  most  insular  of  English  lawyers  has 
only  to  disregard  them.  The  author  seems  to  be  much  impressed  with  the 
danger  of  citing  American  decisions  and  has  rigidly  excluded  them,  quoting 
dicta  of  several  judges  as  his  justification.  But  he  quotes  freely,  with  due 
acknowledgment,  from  Story ;  and  the  decisions  of  leading  American  courts 
are  at  any  rate  as  valuable  as  Story's  opinions,  except  so  far  as  those 
ojunions  may  now  be  embodied  in  authoritative  English  judgments.  As  to 
the  judicial  dicta  against  citing  American  cases,  as  many  might  be  produced 
the  other  way :  in  fact,  they  have  been  used  by  the  House  of  Lords  itself : 
see  per  Lord  Herschell  in  MiUs  v.  Armstrong  (1888)  13  App.  Ca.  at  p.  10. 
The  truth  is  that  judicious  use  is  quite  compatible  with  warnings  against 
abuse. 

Mr.  Beal  has  given  us  a  good  book,  dealing  with  every  topic  of  his  subject 
fully  and  exhaustively.  But  we  cannot  help  thinking  that  it  is  not  as 
good  a  book  as  the  learned  author  is  capable  of  writing.  He  suffers  from 
want  of  self-confidence  and  his  work  in  consequence  suffers  from  having  too 
little  of  the  author  and  too  much  quotation.  The  author's  method  b 
peculiar.  He  first  sets  out  his  propositions  of  law  concisely.  Then  instead 
of  merely  giving  the  authorities,  or  giving  illustrations  as  Mr.  Blake  Odgers 
does  in  his  book  on  Libel,  Mr.  Beal  supports  his  proposition  by  very  lengthy 
quotations  from  judgments  or  from  works  of  authority.  Now  quotations 
from  judgments  without  a  succinct  statement  of  the  facts  of  the  cases  are 
generally  useless  and  sometimes  misleading. 

Most  of  us  can  refer  to  the  reports  if  we  want  to  read  the  judgments 
at  length,  and  the  duty  of  a  text-book  writer  is  to  give  the  result  of  the 
decisions  and  extract  tiie  principles  rather  than  to  re-print  lengthy  quota- 
tions which  often  add  little  or  nothing  to  the  author's  summaiy.  Thus 
four  pages  are  filled  with  quotations  from  J.  S.  Mill,  Lords  Bramwell  and 
Lihdley,  and  other  writers  in  support  of  the  proposition  in  jure  omnis 
definitio  periculosa  est.  Then  follow  several  pages  of  definitions  of  bailments, 
negligence,  contract,  piracy,  &c.,  culled  fh)m  divers  sources,  and  every 
section  of  the  book  opens  with  a  brave  array  of  definitions.  Though  there 
are  some  four  pages  devoted  to  definitions  of  pledge,  lien  and  mortgage,  the 
author  does  not  in  our  opinion  anywhere  make  it  clear,  as  he  might  do  in 
a  single  sentence,  what  is  the  essential  distinction  between  a  pledge  and 
a  bill  of  sale. 

The  author  accepts  Couj)i  Co.  v.  Maddiek  ([1891]  2  Q.B.  413)  without 
comment.  It  is  a  difficult  case  to  reconcile  with  eai*lier  decisions  [see 
L.  Q.  E.  viii.  109]  and  with  the  assumption  made  in  Clarridge  v.  South 
Staffordshire  Tramways  Co.  ([18921  i  Q.B.  432).  The  view  adopted  is 
that  *  there  is  a  difference  between  the  hirer's  liability  to  the  owner  and  his 
liability  to  a  stranger  injured  by  the  negligence  of  a  person  who  is  not  the 
hirer's  servant.  ...  In  -such  a  case  the  hirer  is  not  responsible  for  the  injury 
done  to  a  strangei*,  which  is  a  responsibility  aiising  out  of  tort ;  but  he  is 
responsible  to  the  owner  for  the  bjury  done  to  the  horse  and  trap  by  the 
negligence  of  the  driver,  which  is  a  responsibility  arising  out  of  contract.' 
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This  difference  does  not  seem  well  founded  in  reason,  and  the  author  ignores 
what  appears  to  be  the  only  principle  on  which  the  judgment  can  be  sup- 
ported, yiz.  that  the  contract  of  hiring  implies  a  warranty  that  reaH)nable 
care  shall  be  taken  of  the  thing  hired  bj  all  persons  having  custody  of  it 
with  his  consent;  whether  acting  in  the  course  of  their  employment  or 
agency,  or  not.  Mr.  Justice  Cave  went  even  further  and  said  there  was  an 
implied  obligation  on  the  part  of  the  hirer  to  return  the  thing  hired  in  the 
condition  in  which  he  receives  it,  fair  wear  and  tear  and  certain  accidents 
excepted. 

Mr.  Beal  seems  scarcely  to  appreciate  the  importance  of  B.  v.  Afaedonald 

ii885)  15  Q.  B.  D.  323.  That  case  appears  to  amount  to  more  than  a  mere 
ecision  on  the  Larceny  Act,  s.  3  that  <  no  contract  express  or  implied  need 
arise  out  of  the  bailment  for  a  conviction  under  this  section.'  Surely  it 
decides  also  that  an  infant  may  be  a  bailee  f  and  it  is  not  correct  to  say  (see 
p.  10)  that  'an  infant  cannot  ...  be  a  party  to  a  bailment  except  for 
necessaries.'  MilU  v.  Graham  (i  Bos.  &  P.  140)  may  have  decided  the 
contrary,  but  has  not  that  been  overruled  by  E,  v.  Afaedonald  f  If  not,  we 
should  have  welcomed  the  author's  reasons  for  thinking  otherwise. 


Tie  Principles  of  ike  Interpretation  of  WilU  and  Settlements.  By 
Arthur  Underhill  and  J.  Andrew  Strahak.  London  :  Batter- 
worth  &  Cob     1900.    8vo.    xxxviii  and  272  pp. 

Wb  must  congititulate  Mr.  Underhill  and  his  coadjutor  on  this  book. 
Mr.  Underhill  hAB  written  several  books ;  all  his  books  are  good,  and  we 
observe  a  progressive  improvement  in  his  work ;  we  do  not  exaggerate  in 
calling  the  present  book  excellent.  A  sound  knowledge  of  the  theory  of 
interpretation  is  essential  to  a  lawyer;  whether  he  practises  at  the 
Parliamentary  Bar,  as  a  common  lawyer,  an  equity  draftsman  or  a  coih» 
veyancer,  questions  of  interpretation  constantly  present  themselves  to  him, 
but  strangely  enough  there  is  no  elementary  treatise  on  the  subject.  The 
want  is  supplied  by  the  book  before  us. 

This  book  is  divided  into  six  parts,  discussing  (i)  General  principles. 
(2)  Description  of  donees,  (3)  Description  of  property,  (4)  Interests 
transferred,  (5)  Conditions  of  g^t,  (6)  Executory  settlements;  there  is  also 
a  glossary  of  words  most  frequently  occurring  in  wills  and  settlements. 

The  authors  state  in  the  preface  that  they  '  have  endeavoured  to  extract 
from  the  decisions  some  broad  general  principles  which  will  assist  the 
practitioner  in  the  interpretation  of  ambiguous  wills  and  settlements  and  to 
show  the  reasons  which  have  led  to  the  adoption  of  these  principles;  for 
without  these  reasons  the  soundness  of  the  principles  is  not  always 
immediately  apparent.'  A  somewhat  careful  perusal  of  the  book  enables  us 
to  say  that  they  have  effectually  carried  out  their  intention. 

It  is  somewhat  difficult  to  select  a  passage  for  quotation  out  of  so  good 
a  book,  but  the  following  is  a  fair  example  of  its  lucid  and  (Sorrect  language : — 
*  When  a  general  gift  is  made  among  the  members  of  a  class,  the  following 
rules  apply : 

*(i)  If  it  be  immediate,  no  person  can  be  entitled  j^nma  ./beta  to  partici- 
pate in  it  who  was  not  a  member  of  ftie  class  when  the  instrument  of  gift 
came  into  operation,  provided  there  was  any  person  then  in  existence 
belonging  to  the  class. 

<  (a)  If  it  be  postponed,  then  any  person  becoming  a  member  of  the  class 
after  the  instrument  of  gdi  came  into  operation,  and  before  the  period  of 
distribution,  may  also  be  entitled  to  participate  in  the  gift 
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'  (3)  Where,  in  the  latter  case,  the  gift  is  of  the  oorpua  of  property,  and 
the  postponement  of  the  enjoyment  is  due  to  the  conditions  attached  to  the 
gift,  then  for  the  purpose  of  determining  who  can  participate,  the  period  of 
distribution  will  be  the  time  when  the  conditions  are  so  far  performed  as  to 
entitle  any  member  of  the  class  to  the  enjoyment  of  his  share  of  the  gift.' 

We  may  also  call  to  the  discussion  of  the  '  Estates  taken  by  Trustees '  in 
Chapter  V.  We  venture  to  predict  a  rapid  sale  for  this  book.  We  only 
hope  that  the  authors  will  extend  the  scope  of  the  next  edition  and  discuss 
some  questions  which  they  have  not  treated  of. 


TAe  Intolvency  Law  of  Victoria,  By  W.  H.  Lbwis.  Melbourne : 
Charles  F.  Maxwell ;  London  :  Sweet  &  Maxwell,  Lim.  1899. 
La.  8vo.    xliv  and  834  pp.     (£9  7,9.) 

Ik  many  of  the  colonies  there  obtains  an  excellent  practice  of  copying 
English  Acts  of  Parliament,  adopting  them  so  far  as  the  colonial  legislatures 
think  conyenient,  and  for  the  rest  adapting  and  modifying  them  to  meet 
local  needs.  Thus  in  the  matter  of  Ban^uptcy  legblation  Victoria  has 
generally  kept  pace  with  the  mother  country.  Our  Act  of  1869  was 
followed  by  their  Insolvency  Statute,  1871,  which  also  incorporated  part  of 
the  Debtor's  Act,  1869.  In  1897  another  Insolvency  Act  was  passed  which 
is  largely  based  upon  our  Bankruptcy  Acts,  1883  and  1890,  and  the  Deeds 
of  Arrangement  Act,  1887.     The  rules  also  are  similar  to  our  own. 

Thus  Victorian  lawyers  get  the  benefit  of  many  of  the  decisions  of  our 
Courts.  The  decisions  of  the  Court  of  Appeal  in  pari  materia  are  generally 
treated  as  authorities,  and  no  doubt  those  of  the  House  of  Lords  are  regarded 
with  almost  if  not  quite  as  much  reverence  as  those  of  the  Privy  Council. 
We  conceive  that  it  is  of  incalculable  benefit  to  a  colony,  apart  altogether 
from  the  general  advantages  arising  from  uniformity  of  law,  to  be  able  to 
utilize  the  numerous  English  cases  for  interpreting  tbeir  legislation. 

The  author  of  this  work  has  accordingly  made  free  use  of  the  English 
reports.  But  in  glancing  through  the  notes,  we  are  somewhat  surprised  to 
find  such  a  large  number  of  Victorian  cases.  They  indicate  great  activity 
on  the  part  of  the  Court  of  Insolvency,  greater  than  we  should  have 
expected  in  view  of  the  size  and  prosperity  of  the  colony. 

Mr.  Lewis  has  diligently  collected  the  statutes,  rules,  and  English  and 
Victorian  cases  and  has  arranged  them  methodically.  The  text,  however, 
is  written  in  a  somewhat  loose  and  involved  style,  and  the  author  seems 
scarcely  to  have  considered  some  of  the  more  difficult  problems  that  may 
arise,  such  as  the  effect  of  the  repeal  of  rule  87  of  1890  (see  p.  237)  which 
embodied  the  English  law  as  to  the  distribution  of  partnership  assets,  and 
the  question  of  conflict  or  overlapping  of  bankruptcy  jurisdictions.  The 
important  Privy  Council  decision  of  CallendeTf  Sykes  j-  (7a  v.  Col.  See,  of 
Logos  [1891]  A.C.  460  is  not  discussed  in  the  body  of  the  work. 


Studies  in  International  Law.  By  £mi^  Stocquart,  D.C.L.,  Avocat 
k  la  Conr  d'Appel  de  Bruxelles.  Brufelles:  Veuve  Ferdinand 
Larcier.     1900.     iv  and  70  pp. 

A  too  pretentious  title  conceals  the  true  character  and  the  real  utility  of 
Mr.  Stocquart's  pamphlet. 

The  title  *  Studies  in  Private  International  Law '  suggests  a  false  idea  of 
the  book.     A  reader  supposes  that  he  will  find  in  it  either  new  ideas,  such 
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for  example  as  are  Mr.  PilleVs  speoulatioiiB,  on  the  principle!  of  priyate 
international  law,  or  else  the  elaborate  solution  of  some  one  or  two  of  the 
very  difScult  problems  which  present  themselves  to  any  man  who  studies 
the  conflict  of  laws.  The  reader,  misled  by  an  unfortunate  title,  will  be 
disappointed  to  find  that  a  writer  so  eminent  as  Mr.  Stocquart  supplies  him 
with  no  new  thoughts  and  does  not  attempt  to  solve  any  well-known 
difficulties. 

The  book  has  in  reality  more  to  do  with  comparative  legislation  than 
with  the  conflict  of  laws.  It  is  a  short  and  very  clear  summary  of  the 
laws  as  to  marriage  and  divorce  existing  in  different  countries,  with  special 
reference  to  the  conflict  of  laws  which  may  arise  from  different  legislation 
on  the  topics  of  marriage  and  divorce.  When  once  the  reader  sees  what  the 
book  really  is  he  will  acknowledge  that  it  has  a  real  though  slight 
utility.  An  ordinary  lawyer  may  well  find  it  difficult  to  ascertain  what  is 
the  law  of  France,  of  Italy,  or  of  Spain  respectively  as  to  capacity  to  con- 
tract marriage.  He  will  acquire  information  on  this  topic,  though  not  very 
much,  by  consulting  Mr.  Stocquart's  treatise.  The  information  will  be  good 
as  far  as  it  goes,  for  Mr.  Stocquart  is  a  lawyer  of  large  practical  experience 
in  all  questions  of  private  international  law,  and  moreover  has  the  gift  of 
expressing  himself  clearly.  The  person  who  wishes  to  learn  from  him  can 
always  understand  what  Mr.  Stocquart  means,  and  may  be  assured  that 
what  Mr.  Stocquart  says  is,  as  far  as  it  goes,  a  fair  statement  of  the  law 
with  which  Mr.  Stocquart  professes  to  deal ;  and  this  is  a  good  deal  higher 
praise  than  can  be  given  to  the  writers  of  most  legal  manuals. 


Wkere  to  Find  Your  Law.    By  Ernest  Arthur  Jelv.    Second  Edition. 
London  :  Horace  Cox.     T900.    xxxvi  and  547  pp.     (io#.  6d.) 

Sjeldom  does  an  author  so  accurately  take  the  measure  of  his  own  work 
as  does  Mr.  Jelf  upon  the  title-page  of  his  own  book,  which  he  there 
describes  as  '  a  discursive  bibliographical  essay  upon  the  various  divisions 
and  sub-divisions  of  the  law  of  England  and  the  statutes,  reports  of  cases, 
and  text-books  containing  such  law,  with  appendices  for  facilitating 
reference  to  all  statute  \no\  and  reports  of  cases,  and  with  a  full  index.' 
Professing  as  it  does  to  be  discursive,  it  would  be  unfair  to  call  attention, 
otherwise  than  by  way  of  commendation,  to  the  discursiveness  of  the  work. 
We  presume  that  in  that  characteristic  the  author  includes  all  defects 
in  arrangement,  or,  at  least,  unusual  schemes  of  arrangement.  It  ia  novel 
and  distinctly  original  to  treat  of  lighthouses,  of  the  Electric  Lighting  Acts 
and  of  the  Ghtsworks  Glauses  Acts  under  the  heading  of  '  the  law  relating  to 
Light  and  Air.'  Yet  who  can  deny  that  these  subjects  are  very  pertinent 
to  light  and  air,  and  that  it  is  only  a  whim  of  lawyers  to  use  the  latter 
phrase  exclusively  in  relation  to  easements  and  obstructions  of  light  and  air  % 

It  is  perhaps  a  little  hard  on  the  respectable  family  stockbroker  that  the 
law  of  the  Stock  Exchange  should  be  regarded  merely  as  a  sub-division  of 
'  the  law  relating  to  Speculation,  Betting  and  Insurance ' ;  and  we  should 
have  expected  the  law  of  Markets  and  Fairs  to  find  a  place  in  '  the  law 
relating  to  Brute  Animals '  as  soon  as  in  '  the  law  of  Contracts.' 

But  all  peculiarities  in  arrangement  are  amply  compensated  for  by  a  very 
complete  index,  whose  only  weak  point  is  that  in  several  instances  the 
subjects  indexed  are  not  followed  by  the  enumeration  of  any  pages  or 
divisions  of  the  book.  This  method  of  indexing  leaves  a  good  deal  to  the 
imagination,  and  does  not  facilitate  reference. 

The  preparation  of  Hr.  Jelf  s  book  must  have  involved  a  most  industrious 
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search  among  ancient  and  modern  text-books  and  statutes,  and  the  result 
appears  to  have  been  so  far  successful  that  a  second  edition  has  been  called 
for  within  three  years  of  the  appearance  of  the  first.  '  Where  to  Find  Your 
Law'  combines  the  functions  of  a  communicative  and  obliging  librarian 
with  those  of  a  partial  encyclopedia  of  case  and  statute-law,  and  we  are 
informed  that  it  is  in  great  repute  with  students  unfamilinr  with  the 
shelves  of  a  law-library  and  the  use  of  digests.  Bu^  let  not  such  students 
forget  the  author's  warning  (at  p.  261)  that  'the  finding  of  the  law  is 
greatly  facilitated  by  a  knowledge  of  the  principles  upon  which  the  law  is 
based/ 

Not  the  least  pleasing  parts  of  the  treatise  are  the  essays  at  the  beginning 
of  some  of  the  chapters^  They  are  adorned  with  many  appropriate 
quotations  from  the  Bible,  Scott,  Dickens  and  other  authors,  modern  and 
classical.  In  them  '  the  law-finder '  in  search  of  light  reading  may  find 
plenty  of  diversion  from  the  weary  pursuit  of  his  calling.  We  can 
especially  commend  the  author's  reflections  on  the  place  of  the  brute 
animals  in  society  and  the  discourse  on  the  morality  of  betting. 


We  have  also  received  : — 

A  Summary  of  the  Law  of  Torts.  By  Arthur  Undbrhill.  Seventh 
Edition.  By  the  Author  and  Hubert  Stuart  Moore.  London :  Butter- 
worth  &  C5o.  1900.  8vo.  xxxvi  and  382  pp.  (io«.  6d.) — The  utility  of 
this  book  to  students  is  well  proved.  We  regret  that  the  learned  author 
has  not  on  this  or  any  former  revision  taken  the  opportunity  to  get  rid 
of  the  obsolete  and  misleading  use  of  the  term  '  implied  malice '  in  the  law 
of  defamation,  and  we  still  more  regret  that  he  has  gratuitously  employed 
the  same  combination  of  words,  in  a  quite  different  sense,  in  dealing  with 
mslicious  prosecution.  '  Implied '  (in  law)  and  *  inferred '  (in  fact)  are  not 
the  same  tiling,  and  students  should  be  taught  as  early  as  possible  that  they 
are  not.  On  the  other  hand  the  'express  malice '  required  to  rebut  the  defence 
of  privilege  is  much  more  than  Mr.  Underbill  states  it  to  be,  and  slander  of 
title,  notwithstanding  its  name,  is  not  a  species  of  de&mation  at  all,  but 
a  cause  of  action  of  another  kind,  analogous  to  deceit.  These  and  some 
other  matters  were  not  generally  understood  when  Mr.  Underbill  first  wrote 
his  book,  and  he  has  apparently  not  been  able  to  keep  pace  with  the  modern 
development  of  judicial  exposition.  The  recent  case  of  Lyons  v.  Wilkins  is 
made  by  a  misprint  in  the  defendant's  name  to  appear  in  the  text  and  the 
index  as  two  distinct  cases. 

The  Revised  Reports.  Edited  by  Sir  F.  Pollock,  assisted  by  R  Camp- 
bell and  0.  A.  Saukbers.  Vols.  XLIII and XLIY.  1835-1838.  London: 
Sweet  &  Maxwell,  Lim.  Boston,  Mass.:  Little,  Brown  &  Go.  1900. 
La.  8vo.  Vol.  XLin,  xvi  and  905;  Vol.  XLIV,  xv  and  907  pp.  (a5«. 
each  vol.) — Vol.  XLIII  deals  with  the  first  volumes  of  Moore's  P.  C.  and 
Mylne  &  Craig^s  Chancery  reports.  It  also  includes  4  Adolphus  &  Ellis 
and  3  Bingham,  N.  C,  with  the  contemporary  volumes ;  6  Nevile  &  Manning, 
3  Soott  and  3  Hodges.  Among  the  important  cases  in  the  volume  are 
Yotmg  V.  Bank  of  Bengal,  i  Moo.  P.C.  150;  Mayor  of  Lyons  v.  Bast 
India  Co.,  i  Moo.  P.  C.  175 ;  Roux  v.  Salvador,  3  Bing.  N.  C.  366 ;  Vaughan 
V.  Menlove,  3  Bing.  N.  C.  468,  and  Aialaehy  v.  Soper,  3  Bing.  N.  C.  371. 

Vol.  XLIV  contains  i  &  2  Keen,  5  Adolphus  &  Ellis,  4  Bingham,  N.  C, 
and  the  contemporary  volumes;  i  Nevile  &  Perry  and  4^5  Soott. 
Wedderbum  v.  Wedderbum,  2  Keen,  722 ;  4  My.  &  Cr.  41 ;  and  Thomas  v. 
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Dering,  i  Keen,  729  are  among  the  equity  cases  reprinted,  and  the  long  case 
of  MtUer  v.  Knox,  4  Bing.  N.  C.  574  (in  the  H.  L.),  and  the  fi-equently  cited 
decision  of  Line  y.  SUphmaon,  4  Bing.  N.  C.  678,  will  be  found  among  the 
common  law  cases.  In  the  Pn^fiice  the  Editor  calls  special  attention  to 
the  fact  that  the  Revised  Reports  are  an  edition  and  not  a  selection. 

A  Praeiieal  Guide  for  Sanitary  Inapedars.  By  F.  C.  Stogkmak.  With 
an  Introduction  by  Hsnbt  KB3rwoop,  M.B.  London :  Butterworth  A  Co. 
1900.  Svo.  XV,  252  and  12  pp.  (5«.  net) — This  is  not  a  law  book, 
although  it  deals  incidentaUy  with  the  provisions  of  the  various  Acts 
regulating  the  sale  of  food,  the  inspection  of  factories,  workshops  and 
common  lodging-houses,  the  tasting  of  drains,  the  r^^Iation  of  noxious  trades, 
the  prevention  of  infectious  diseases,  and  questions  of  health  and  sanitation 
generally.  It  appears  to  include  every  subject  likely  to  be  of  interest  or 
value  to  the  Sanitary  Inspector  or  the  Medical  Officer  of  Health.  Two 
chapters  deal  with  nuisances  under  the  various  Public  Health  Acts  and 
their  remedies,  one  chapter  with  canal-boats  and  ships,  and  another  with 
offensive  trades.  In  the  list  of  offensive  trades  is  that  of  a  fellmonger. 
We  wonder  how  many  people  know  what  a  fellmonger  is. 

K^y%  DraJUman :  containing  a  collection  of  Concise  Precedents  and 
Forms  in  Conveyancing.  Fourth  Edition.  By  Leonard  H.  West  and 
William  Austik.  London:  Butterworth  &  Co.  1900.  Svo.  xlii,  582 
and  29  pp.  (i5«.) — The  attainment  of  two  editions  within  a  few  months 
is  an  unusual  distinction  for  a  law  book.  Probably  much  of  the  success  of 
'Kelly's  Draftsman'  is  due  to  the  fact  that  so  many  useful  forms  are 
crowded  into  a  small  space.  Under  the  heading  of  '  Miscellaneous  Forms ' 
about  100  pages  of  all  sorts  of  out  of  the  way  precedents  are  given;  and 
solicitors  will  hardly  look  in  vain  for  any  form  of  notice  of  which  they  may 
be  in  search  among  the  hundred  odd  precedents  given  in  the  work.  This 
edition  shows  a  considerable  increase  in  bulk,  mainly  due,  the  editors  state, 
to  the  inclusion  of  forms  under  the  Land  Transfer  Act,  1897,  and  Rules, 
1898. 

Penologieal  and  Preventive  PrincipUe,  By  William  Tallack,  Secretary 
to  the  Howard  Association.  Second  Edition.  London:  Wertheimer, 
Lea  &  Co.  1896. — This  book  comes  very  late  to  hand.  In  any  case  it 
does  not  offer  much  opportunity  for  notice  in  a  purely  legal  review.  It  is 
the  work  of  the  secretary  of  the  Howard  Association,  not  that  of  a  lawyer. 
That  the  law  by  which  prisons,  penalties,  and  punishments  in  general  are 
instituted  may  be  improved,  no  Lawyer  will  doubt.  But  since  1896,  when 
this  second  edition  of  this  work  was  published,  many  reforms  have  been 
enacted  by  the  legislature.  There  are  punishments  by  fines,  by  imprison- 
ment, and  by  whipping,  constantly,  as  we  write,  considered  and  debated  in 
Parliament.  There  is  the  classification  of  prisons  and  of  prisoners,  to  be 
carried  doubtless  much  farther  than  it  is  at  present;  and  great  as  the 
improvement  has  been  in  the  nineteenth  century,  with  its  convict  prisons, 
local  jails,  reformatories,  industrial  schools,  and  truant  schools,  for  both 
sexes,  perfection  has  as  yet  by  no  means  been  reached,  either  in  the  law  or 
in  the  administration  thereof.  The  Howard  Association  has  done  infinite 
good  in  the  past,  but  this  book  wants  to  be  posted  up  throughout,  and  it 
would  be  all  the  better  for  the  excision  of  some  unbusinesslike  ornament 
A  writer  who  calls  Carlyle  '  a  hasty  and  growling  cynic '  merely  shows  bis 
incapacity  to  understand  Carlyle,  and  an  absence  of  that  sense  of  humour 
which,  we  hope,  is  sometimes  found  even  in  prison  reformers. 
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Appeal  Cases  under  the  Sale  of  Food  and  Drugs  Acts,  1875  and  1879,  and 
the  Margarine  Ael,  iSS*!.  By  B.  Scott  Eldbb.  London  :  Butterworth  &  Co. 
1900.  8vo.  xii,  78  and  10  pp.  (34.  net.) — ^This  little  book  contains  notes 
on  some  eighty  or  ninety  decisions  on  the  above-named  Acts.  No  comment 
is  attempted,  the  author  remarking  that  '  it  is  extremely  undesirable,  and 
indeed  unsafe,  to  attempt  to  interpret  any  of  the  decisions,  or  to  express 
any  opinion  thereon,  as  the  decisions  themselyes  are  very  often,  apparently, 
contradictory  to  one  another,  and  in  direct  conflict  with  the  ordinary 
reading  of  the  statutes.' 

The  Law  relating  to  Electric  Lighting  and  Energy.  Second  Edition. 
By  JoHK  Shibsss  Will,  Q.C.  London:  Butterworth  &  Co.  1900.  La. 
8vo.  Ixxxiv,  198  and  44  pp.  (17^.  td.) — In  this  edition  the  Electric 
Lighting  Clauses  Act,  1899,  the  new  Board  of  Trade  Rules  relating  to 
Applications  for  Provisional  Orders,  and  the  Beport  of  Lord  Cross's  Com- 
mittee on  compulsory  acquisition  of  land  for  generating  stations,  &o.,  have 
been  embodied,  recent  cases  noted  up,  and  the  work  generally  brought  down 
to  date. 

The  Transvaal  War.  A  lecture  delivered  in  the  University  of  Cambridge 
on  Nov.  9,  1899.  By  J.  Westlakb,  Q.C.  London:  C.  J.  Clay  &  Sons. 
1899.  8vo.  35  pp.  {is.) — By  an  oversight  we  have  omitted  to  notice 
this  pamphlet  in  an  earlier  number.  Mr.  Westlake  deals  briefly  with  the 
early  history  of  the  English  and  Dutch  in  South  Africa  and  the  events 
leading  up  to  the  war. 

The  Yearly  Digest  of  Eeported  Cases,  1899.  Edited  by  Edward  Beal. 
London:  Butterworth  &  Co.  1900.  La.  8vo.  Ix  pp.  and  402  columns. 
(i5«*) — This  new  Yearly  Digest  bears  so  much  resemblance  to  Emden's 
Complete  Annual  Digest,  which  has  ceased  to  appear  for  some  years,  that 
it  might  almost  be  described  as  a  revival  of  it  with  improvements.  The 
arrangement  appears  to  be  good,  and  a  very  full  list  of  cases  affirmed, 
reversed,  overniled,  &c.,  is  given. 

Journal  of  the  Society  of  Comparative  Legislation.  Edited  by  JoHX 
Macdonell,  C.B.,  and  Edwabd  Manson.  New  Series,  1900.  No.  I. 
London :  John  Murray.  1900.  8vo.  192  pp. — Among  the  many  excellent 
articles  in  this  number  are  '  The  English  Law  of  Nationality  and  Naturalisa- 
tion,' by  Mr.  E.  L.  de  Hart ;  '  Mahommedan  Law  in  India,'  by  Sir  Raymond 
West ;  *  Martial  Law  in  Rebellion,'  by  Mr.  G.  G.  Phillimore ;  *  The  English 
Statute  Book,'  by  Sir  Courtenay  Ilbert;  and  'The  Teaching  of  Law  in 
France,'  by  Mr.  Thomas  Barclay.  The  number  also  contains  a  portrait  of 
Chief  Justice  O.  W.  Holmes. 

English  Common  Law  in  the  Early  American  Colonies  (a  Thesis  submitted 
for  the  Degree  of  Doctor  of  Philosophy,  University  of  Wisconsin,  1898). 
By  Paul  Samuel  Reinsch.  Madison,  Wis.  1899.  8vo.  64  pp.  (50  c.) — 
An  interesting  thesis,  in  which  the  most  curious  point  is  the  evidence  of 
a  serious  attempt  on  the  part  of  the  Puritan  colonists  to  substitute  the 
*  law  of  God,'  i.  e.  the  Mosaic  Law,  for  the  Common  Law. 

International  Maritime  Committee.  London  Conference,  1899,  on  the 
Law  of  Collisions  at  Sea^  and  Shipowners'  Liability.  Part  I,  Preliminary 
reports  of  the  National  Association  and  Committees.  Part  II,  Proceedings 
of  the  Conference.     Antwerp :  J.  £.  Buschmann.     vii  and  208  pp. 
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Judicial  Siaiisiice,  England  and  Wales,  1898.  Part  II,  Civil  Judicial 
StatiBtics.  Statistics  relating  to  the  Judicial  Committee  of  the  Prity 
Council,  the  House  of  Lords,  the  Supreme  Court  of  Judicature,  Countj 
Courts  and  other  Civil  Courts.  Edited  by  John  Macdokell,  C.R,  a 
Master  of  the  Stipreme  Court.  London :  printed  for  Her  Majesty's  ^ationery 
Office,  and  to  be  purchased  from  Eyre  &  gpottiswoode.  1900.  221  pp. 
(a«.  id.) 

Commentaries  an  the  Procedure  of  Civil  Courts  in  British  India,  with 
special  reference  to  the  Code  of  Civil  Procedure,  being  Act  XIV.  of  1882, 
with  all  subsequent  Amendments.  By  Hukm  Chjoid.  Vol  I.  Bombay : 
Education  Society's  Press.     1899.     La.  8vo.     xiv,  about  1,000  pp.     (32«.) 

The  County  Palatine  of  Durham  \  A  Study  in  Constitutional  History. 
By  Qaillabd  Thomas  Lapslet.  Longmans,  Green  &  Co.,  New  York, 
London,  and  Bombay.  1900.  8vo.  xi  and  380  pp.  (Vol.  VIII  of 
Harvard  Historical  Studies). — Beview  will  follow. 

A  Ouide  to  Criminal  Law,  intended  for  the  use  of  students  for  the  Bar 
Final,  and  for  the  Solicitors'  Final  Examinations.  By  Chablbs  Thwattrs. 
Fifth  Edition.  London:  Qeo.  Barber.  1900.  8vo.  xi  and  i6s  pp. 
(7*.  6d.) 

The  Law  of  Animals.  By  John  H.  Ingham.  Philadelphia :  T.  &  J.  W. 
Johnson  &  Co.  London:  Stevens  &  Haynes.  1900.  La.  8vo.  xiii  and 
300  pp. — Beview  will  follow. 

A  Selection  of  Leading  Cases  in  the  Common  Law.  W^th  Notes.  By 
W.  S.  Shiblet.  Sixth  Edition  by  Bichabd  Watson.  London :  Stevens 
&  Sons,  Lim.     1900.   8vo.     lix  and  658  pp.     {i6s.) 

Action  at  Law :  being  a  concise  Analysis  of  the  Practice  of  the  Courts. 
By  JossPH  A.  Sheabwood.  Second  Edition.  London:  Qeo.  Barber. 
1900.   8vo.   xiii  and  148  pp.     (5«.) 

A  Treatise  on  the  Law  relating  to  the  Carriage  of  Goods  by  Sea.  By  T.  Q. 
Cabvee,  Q.C.  Third  Edition.  London:  Stevens  ft  Sons,  Lim.  1900. 
La.  8vo.    Ixxi  and  923  pp.    (36^.) 

A  Concise  Introduction  to  Conveyancing.  By  J.  Andbbw  Stbahak. 
With  a  chapter  on  Registration  of  Title,  by  WDliam  Blyth.  London: 
Butterworth  &  Co.     1900.   8vo.     xix,  290  and  16  pp.    (los.  td) 

Outlines  of  Equity.  A  concise  view  of  the  Principles  of  Modern  Equity. 
By  Sidney  E  Williams.  London:  Stevens  ft  Sons,  Lim.  1900.  8vo. 
XX  and  172  pp.     (50.) 

A  Study  of  the  Court  of  Star  Chamber.  By  CoBA  L.  Scohbld.  Chicago : 
University  Pl-ess.     1900.     8vo.     xxx  and  82  pp. 

The  Maritime  Code  of  the  German  Empire.  Trsnskted  by  W.  Abnold. 
London:  Effingham  Wilson.     1900.   8vo.     vii  and  151  pp.    {6s.  net.) 
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sent  to  him  without  previous  communieaiion. 
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The  following  are  a  tew  of  the  advantages  of  these  Reports: — 

1.  ComoisaiiMs  and  Aoonraoy. 

On  the  question  of  accuracy  the  Law  Journal  Reports  have  never  been  impeached. 

S.  Speedy  Publicatioii  of  the  Caeee. 

This  is  now  a  leading  feature,  the  Reports  being  published  as  speedily  as  possible,  con- 
sistent with  good  reporting  and  editing ;  and  the  Weekly  Edition  includes  Notes  of 
all  Cases  up  to  date. 

8.  Bimplioitj  of  Axrangement  and  Faoilitj  of  Beferenoe. 

There  is  only  One  Volume  in  each  year  for  each  Division  of  the  Courts. 

4.  Digests. 

Mbws'  Digest  of  all  the  Reported  Decisions  of  all  the  Superior  Courts,  including 
a  Selection  from  the  Irish,  with  a  Collection  of  Cases  followed,  distinguished, 
explained,  commented  on,  overruled  or  questioned,  and  References  to  the  Statutes, 
Orders  and  Rules  of  Court  during  the  year  (issued  Quarterly),  will  be  supplied  to 
Subscribers  at  the  reduced  rate  of  6s. 

5.  Eoonomy.  amkual  subscriptiow. 

The  Law  Journal  Reports  and  Statutes £3    4    O 

The  Law  Journal  Reports,  Statutes,  and  Mews'  Annual  Digest    )         q  io    rk 
(issued  Quarterly) -       -        -  J         d  lu    u 
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THE    LAW   JOURNAL   NEWSPAPER. 

Published  Weekly  (price  6d.),  containing  the  best  weekly  Notes  of  all  decided  Cases  of  the 
week.  New  Orders  and  Rules  of  Court,  Cause  Lists,  Articles  by  Eminent  Specialists,  Personal 
Information^  Notices  of  all  new  Law  Books,  &c. 


STETEHS  &  SONS,  UIITED,  119  &  120  CHAHOERT  LAKE,  LONDON. 


THE 

'  LAWYER'S  ANNUAL  LIBRARY.' 

PRACTICE-CASES-STATUTES. 


Annual  PR EPAI D  Subsoription,  for  the  Complete  Series,  iBS  5s.    Carriage,  Ss.  extra. 
Ditto,  ditto,  for  N OS.  1, 22  and  3     .    iBl  15s.    Carriage,  Ss.  extra. 

Ditto,  ditto,  for  Nos.  2,  3  and  4    .    it  1  15s.    Carriage,  !8s.  extra. 

Subacr^tloaB  utouU  be  torwmrdcd  now  to  Mccure  the  FIRST  PART 
of  The  Qumrterly  DIgeet 


Subscribers  will  be  eniitied  to  the  fottowing  Standard  Works  as  published : — 

I.  THE  ANNUAL  PRACTICE. 

Being  a  Collection  of  the  Statutes,  Orders  and  Rules  relating  to  the 
General  Practice,  Procedure  and  Jurisdiction  of  the  Supreme  Court, 
and  on  Appeal  therefrom  to  the  House  of  Lords.  With  Notes,  Forms, 
&c.  By  Thomas  Snow,  Barrister-at-Law ;  Charles  Burney,  a  Master 
of  the  Supreme  Court;  and  F.  A.  Stringer,  of  the  Central  Office,  Royal 
Courts  of  Justice.  2  vols,  8vo,  cloth.  Price  25s.  net.  (^Published  in 
November.) 

a.  THE  ANNUAL  DIGEST  OF  ALL  THE  REPORTED 

DECISIONS  IN  ALL  THE  COURTS. 

Including  a  selection  from  the  Irish  ;  with  Collections  of  Cases  followed, 
distinguished,  explained  and  commented  on,  overruled  and  questioned, 
and  References  to  the  Statutes,  Orders,  and  Rules  of  Court  during  the 
year.  By  John  Mews,  Barrister-at-Law.  Issued  in  Three  Quarterly, 
cumulative  parts,  and  complete  in  i  vol.    Royal  8vo,  cloth.    Price  17s.  net. 

3.  THE     ANNUAL     STATUTES     OF    PRACTICAL 

UTILITY. 

Alphabetically  arranged,  with  Notes,  &c.,  by  J.  M.  Lely,  Barrister-at- 
Law,  Editor  of  Chitty's  Statutes,  &c.  Royal  8vo,  cloth.  Price  about  los. 
(Usually  published  in  October.) 

*,♦  Contains  all  Important  Rules  and  Orders  issued  under  the  various  Acts 
except  those  appearing  in  the  '  Annual  Practice '  and  '  Annual  County  Court 
Practice.'    The  Acts  are  fully  annotated  and  indexed. 

4.  THE  ANNUAL  COUNTY  COURT  PRACTICE. 

Containing  the  Jurisdiction  and  Practice  under  the  County  Courts  Act, 
the  Bills  of  Exchange  Act,  and  the  Employers'  Liability  Act,  with  the 
Practice  under  the  Admiralty  Jurisdiction  and  other  Acts,  together  with 
the  Statutes,  Rules  of  Practice,  Forms,  and  Fees.  By  His  Honour 
Judge  Smyly,  Q.C.  2  vols,  8vo,  cloth.   Price  255.   {Published  in  January.) 


*«*  Subscriptiofts  should  be  sent  direct  to— 

STETEHS  &  SONS,  LIHITED,  119  ft  120  CHiNCERT  LANE,  LORDOH. 


Journal  of  the 
Society  of  Comparative  Legislation. 

EDITED  FOR  THE  SOCIETY  BY 

JOHN  MACDONELL,  Esq.,  C.B.,  LL.D. 

AND 

EDWARD  MANSON,  Esq. 

NEW  SERIES,  1900,  NUMBER  1   (APRIL). 

CONTENTS  OF  NUMBER. 
— p^*^ — 

I.  List  of  Council  and  Executive  ComiiTTEE. 

a.  GuvER  Wendell  Holmes,  Chief  Justice  of  Massachusetts.    Portrait,  with 
Notice  by  Sir  Frederick  Pollock,  Bart. 

3.  The  Engush  Law  of  Nationauty  and  Naturalization.    By  Edward  Louis 

de  Hart,  Esq. 

4.  Mohammedan  Law  in  India:  its  Origin  and  Growth.    By  Sir  Raymond  West, 

K.C.LE. 

5.  Martial  Law  in  Rebellion.    By  G.  G.  Philumore,  Esq. 

6.  Unfair  Competition  in  Germany.    By  Julius  Hirschfeld,  Esq. 

7.  The  English  Statute  Book.    By  Sir  Courtemay  Ilbert,  K.C.S.L 

8.  Modes  of  Legislation  in  the  British  Empire. 

(a)  Cyprus.    By  A.  G.  Lascelles,  Esq.,  Queen's  Advocate, 

(b)  Victoria.    By  Lord  Brassey. 

{c)  Ceylon.    By  C.  P.  Layard,  AHomey-General. 

(d)  Barbados.    By  Sir  Conrad  Reeves,  C.J, 

(e)  The  Leeward  Islands.    By  W.  H.  Sloker,  Esq.,  Attorney-General, 
{/)  The  Falkland  Islands.    By  the  Hon.  W.  Gray  Wilson,  C.M.G. 

9.  Comparative  Views  of  Contraband.    By  John  Gover,  Esq. 

la  The  Teaching  of  the  Law  in  France.    By  Thomas  Barclay,  Esq. 

11.  The  Soudan  Criminal  Code.    By  W.  F.  Craies,  Esq. 

12.  Sketch  of  the  Ottoman  Land  Code  for  Cyprus.    By  Mr.  Justice  Middleton. 

13.  The  Australian  Federation  Bill. 

14.  Notes. 


♦■•■» 
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STEVENS  &  SONS'  NEW  UW  BOOKS. 

Just  Published.    Third  Edition,  Royal  8vo,  cloth,  ;fi  i6s. 

Carver's  Carriage  by  Sea.    a  Treatise  on  the  Law  relating  to  the 
Carriage  of  Goods  by  Sea.    By  TkiOMAS  Gilbsht  Carvsr,  Esq. ,  Q.C  zgoa 

*  A  recogniied  WBL\hotitj*—Solieitars^  Jaumai, 

Just  Published.     Fourth  Edition,  R^al  8vo,  doth,  955. 

CRIPPS'  Law  of  Compensation,    a  Treatise  on  the  Principles  of  the 

Law  of  Compensation.    By  C.  A.  Cripps,  Esq.,  Q.C.  1900. 

*  An  accurate  espontioa  of  the  law  on  the  Mibject  oSoomptnaBlicia.*^lMwJpttrmmi. 

Just  Published.     Fifth  Edition.     Demy  8vo,  cloth,  7s.  6J. 

Lawrance's  Precedents  of  Deeds  of  Arrangement  be- 

TWEEN  DEBTORS  AND  THEIR  CREDITORS.  Fifth  EdiUon.  By  Arthur 
Lawrxnce,  Esq.,  Barrister*at-Law.  1900. 

*  Concise^  practical  and  reliable.*— Zow  Tiamsa, 

Just  Published.     Twenty-second  Edition.     Demy  8vo,  cloth,  £t  its,  6tL 

Archbold's  Pleading,  Evidence  and  Practice  in  Criminal 

Cases.  With  the  Statutes,  Precedents  of  Indictments,  Sec.  Twenty-second  Edition.  By 
William  F.  CRiORs  and  Guy  Stephenson,  Esqrs.^  Barristers-at-Law.  1900. 

* " Archbold  '*  is  the  one  indispensable  book  for  every  barrister  or  solicitor  who  praetises  r^alarly  m  the 
criminal  Coana.*SoUa'tor^  Journal^  March  3»  190a 

Third  Edition.     Royal  8vo,  cloth,  435. 
BROWNE  AND  THEOBALD'S  LA  W  OF  RAILWA T  COMPANIES.    Being 

a  Collection  of  the  Acts  and  Orders  relating  to  Railway  Companies  in  Great  Britain  and 

Ireland,  with  Notes  of  all  the  Cases  decided  thereon.    Third  Edition.     By  J.  H.  Balfour 

Browne,  Esq.,  Q.C,  and  Frank  Balfour  Browne,  £Isq.,  Barrister<*at-Law.  1899. 

'  Practitioners  who  reqaire  a  comprehenmve  treatise  oa  railway  law  will  find  It  indispensable.'— Z.awyMfnia/. 

Now  Ready.     Demy  8vo,  cloth,  los. 
WILLIAMS'  Law  of  Account.     Being  a  Concise  Treatise  on  the  Right 
and  Liability  to  Account,  the  taking  of  Accounts,  and  Accountants'  charges.    By  Sydney  E. 
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NOTES. 

LAWYERS  must  speak  with  some  degree  of  respect  of  a  con- 
i  tention  which  was  upheld,  though  not  unanimously,  by  the 
Court  of  Appeal,  and  found  favour  with  one  law  lord.  But  plain 
men  will  think  that  the  House  of  Lords,  in  Powell  v.  Main  Colliery  Co. 
[1900]  A.  C.  366,  69  L.  J.  Q.  B.  758,  did  a  good  deed  by  construing 
the  Workmen's  Compensation  Act  in  accordance  with  its  general 
beneficent  intention  and  common  sense.  The  '  claim  for  compensa- 
tion' which  must  be  made  within  six  months  of  the  accident  in 
order  to  obtain  the  benefit  of  the  Act  need  not  be  a  claim  by  a 
judicial  proceeding  in  the  county  court.  A  notice  of  claim  addressed 
to  the  employer  is  sufficient  It  will  be  observed  that  Lord  Justice 
Romer's  dissenting  judgment  in  the  Court  of  Appeal,  being  fully 
adopted  by  Lord  Davey  in  the  House  of  Lords,  now  acquires  the 
highest  rank  of  authority.  We  have  more  than  once  called  atten- 
tion to  the  amount  of  litigation  raised  by  this  Act,  of  which  some 
at  least  might  have  been  avoided  by  better  workmanship.  It  is 
only  fair  to  add  that  the  general  success  of  the  Act  must  be 
measured  by  the  number  not  of  disputed  cases,  but  of  those — 
naturally  unknown  to  readers  of  law  reports — which  are  settled 
in  a  summary  manner,  or  without  any  dispute  at  all. 


It  was  easy  to  foretell  (see  L.  Q.  R.,  p.  104  ante)  that  Be  Nicole 
V.  Curlier  [1900]  A.  C.  21,  69  L.J.  Ch.  109,  would  sooner  or  later 
raise  the  question  how  far  a  French  marriage  between  French 
citizens  domiciled  in  France  affects  the  rights  of  the  parties  in 
regard  to  English  land. 

This  prediction  has  been  verified  by  In  re  De  Nicole  [1900]  a  Ch. 
410.  The  judgment  of  Eekewich  J.  in  that  case  in  efiect  deter- 
mines, as  far  as  the  matter  can  be  decided  by  a  Court  of  first 
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instance,  that  where  H  and  W,  French  subjects  domiciled  in 
France,  have  manied  subject  to  the  rSgime  de  la  communaulS^  though 
without  otherwise  making  any  express  marriage  conti-act,  there 
exists  in  effect  a  special  marriage  contract  defined  by  reference 
to  the  French  code,  and  that  this  contract  has  the  same  binding 
effect  as  an  express  contract,  and  is  enforceable  against  real  and 
leasehold  property  in  England ;  and  the  judgment  of  Eekewich  J. 
is  apparently  a  fail*  application  of  the  principle  laid  down  by  the 
House  of  Lords  in  Le  Nicols  v.  Curlier^  though  their  lordships  in 
the  particular  case  applied  it  only  to  movable  property. 


To  the  student  of  the  rules  maintained  by  English  Courts  with 
regai'd  to  the  conflict  of  laws,  the  two  cases,  De  Nicols  v.  Curlier 
[19CX)]  A.  C.  a  I,  and  In  re  De  NicoUt  [1900]  a  Ch.  410,  69  L.  J.  Ch.  680, 
have  the  greatest  importance  and  suggest  two  observations. 

(i)  The  decision  of  the  House  of  Lords,  as  interpreted  by 
Mr.  Justice  Eekewich,  does  in  substance,  though  not  in  form, 
make  a  serious  inroad  upon  the  principle  maintained  by  English 
tribunals,  and  unhesitatingly  accepted  by  American  and  English 
authorities,  that  all  rights,  interests,  and  titles  in  and  to  immovable 
property  are  exclusively  governed  by  the  lex  situs  (see  Story,  Con- 
flict of  Laws,  8.  424  ;  Westlake,  Private  International  Law,  3rd  ed., 
p.  189 ;  Dicey,  Conflict  of  Laws,  p.  516).  It  is  clear  that  where 
French  citizens  marry  in  France  in  the  ordinary  way  the  rights  of 
husband  and  wife  in  regard  to  English  land  are  governed  in  effect 
not  by  the  law  of  England  {lex  situs)  but  by  the  law  of  France. 
And  be  it  noted  that  the  principle  of  De  Nicols  v.  Curlier  clearly 
applies  to  a  maniage  governed  by  the  law  of  any  country  where 
the  Co<fe  Napoleon,  or  any  modification  of  the  Code  Napol^n,  or 
indeed  where  any  Code  governing  the  property  rights  of  the  parties 
to  a  marriage  exists. 

(a)  Our  Courts  will  be  ultimately  compelled  by  the  force  of  logic 
to  adopt  the  doctrine  advocated  by  Savigny ,  Bar,  and  on  the  whole 
by  the  best  continental  authorities,  that  the  law  of  the  country  to 
which  a  husband  and  wife  are  subject  at  the  time  of  their  marriage 
(which  law,  according  to  English  views,  is  in  general  the  lex 
domicilii  of  the  husband)  regulates  their  property  rights  during  the 
whole  of  their  manied  life  ;  and  that  in  this  matter  no  distinction 
should  be  drawn  between  immovable  and  movable  property. 

The  rule  of  the  lex  situs  is  formally  intact  for  this  reason :  the 
foreign  '  statutory  settlement '  implied  in  the  rSgime  dela  communauU 
does  not  operate  by  way  of  creating  any  estate,  even  equitable,  in 
English  land,  but  as  an  executory  contract  for  the  disposal  of  the 
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land  in  question ;  a  contract  which  it  is^  and  always  was,  open  to 
the  parties  to  make  anywhere  and  in  their  own  way,  so  long  as 
it  does  not  stipulate  for  the  creation  of  estates  or  interests  unknown 
to  English  law. 

We  have  constantly  insisted  in  this  Review  upon  two  considera- 
tions often  overlooked  by  students  of  private  international  law. 
The  one  is  that  this  branch  of  law  has  been  developed  in  England 
almost  entirely  by  the  process  of  judicial  legislation.  The  other  is 
that  our  judges  have  exhibited  extraordinary  legislative  activity 
in  this  department  during  the  last  half  century,  and  have  thus 
filled  up  one  by  one  a  number  of  gaps  in  our  system  for  determining 
the  conflict  of  laws. 

Each  of  these  observations  is  illustrated  by  the  recent  case  of 
Fiditz  V.  O'Hagan  [1900]  a  Ch.  87,  69  L.  J.  Ch.  507,  C.  A. 

It  has  long  been  a  speculative  question  to  which  no  precise 
answer  has  hitherto  been  supplied  by  English  decisions,  how  far 
a  person,  on  passing  under  the  dominion  of  a  new  personal  law, 
is  affected  by  incapacities  imposed  thereby. 

This  question  was  raised  in  a  curious  shape  in  Fiditz  v.  OEagan^ 
of  which  the  facts  may  for  our  present  purpose  be  thus  broadly 
stated. 

W  is  an  Englishwoman  domiciled  in  England,  and  an  infiELnt.  She 
marries  an  Austrian  citizen  domiciled  in  Austria.  The  marriage 
takes  place  at  the  British  Legation  in  Switzerland,  and  must 
admittedly  be  treated  as  if  it  were  a  marriage  celebrated  in  England. 
TT  executes^  immediately  before  her  marriage,  a  marriage  settle- 
ment under  which  all  her  after-acquired  personal  property  b 
settled-  upon  herself  and  her  husband  for  life,  and  then  upon  the 
issue  of  the  marriage.  Such  a  settlement  is,  under  Austrian  law, 
void,  or  at  any  rate  can  be  avoided  at  any  time  by  the  husband 
and  wife.  W^  by  her  marriage,  becomes  an  Austrian  subject  domi- 
ciled in  Austria.  Long  after  W  has  become  of  age  she  executes 
a  deed  meant  to  carry  out  the  terms  of  the  settlement.  Some  years 
later  W  and  her  husband  execute  in  Austria  a  notarial  document 
intended  to  revoke  the  marriage  settlement  and  the  subsequent 
deed,  and  this  notarial  document  does,  under  Austrian  law,  avoid 
the  settlement  and  the  deed.  Money  devolves  upon  W\  it  Ib  in  the 
hands  of  the  trustees  of  the  settlement.  Is  it  bound  by  the  terms 
of  the  settlement,  or  is  the  settlement  void?  There  is  no  doubt 
that,  if  W  had  continued  subject  to  English  law,  the  settlement 
which  she  did  not  repudiate  till  long  after  she  came  of  age,  though 
originally  voidable  by  her,  must  have  been  treated  as  ratified 
{Cooper  Y.  Cooper,  13  App.  Cas.  88;  Edwards -v.  Carter  [1893]  A.C. 

z  2 
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360.  If,  on  the  other  band^  the  validity  of  the  settlement  depends 
upon  Austrian  law,  it  must  clearly  be  held  invalid.  The  Court  of 
Appeal,  reversing  the  judgment  of  the  Court  below,  have  held  that 
^on  her  marriage  became  subject,  as  regards  her  personal  capacity, 
to  the  law  of  her  Austrian  domicil,  whence  the  result  follows  that 
a  contract  which  was  voidable  under  the  law  of  England,  and  was 
void  under  the  law  of  Austria,  could  not  at  any  time  become  valid. 
The  conclusion  appears  to  be  sound  and  to  be  really  a  fair  deduction 
from  the  general  principle  that  contractual  capacity  depends  upon 
the  law  of  a  person's  domicil.  It  is,  however,  undoubtedly  the  case 
that  in  drawing  what  appears  to  be  a  sound  logical  deduction  from 
admitted  principles,  the  Court  of  Appeal  have  filled  up  a  gap  in 
the  rules  of  private  international  law  as  maintained  by  English 
Courts.  

In  re  Martin  [i  900]  P.  3i  i,  69  L.  J.  P.  75,  C.  A.  raises  several  knotty 
questions  of  private  international  law.  It  decides  however  one  point 
only,  namely,  that  if  ^,  a  Frenchwoman  domiciled  in  France,  makes 
a  will  of  movables  and  afterwafds  marries  H,  who  at  the  time  of 
the  marriage,  as  well  as  at  the  time  of  W's  death,  is,  though  a 
French  citizen,  domiciled  in  England,  then  the  marriage  is  a  revoca- 
tion of  Wq  will,  and  if  she  executes  no  other  W  dies,  according 
to  English  law,  intestate. 

The  Court  of  Appeal  held  (though  Lindley  M.R.  dissented)  that  H 
was  at  the  time  of  his  marriage  with  IT,  as  also  at  her  death, 
domiciled  in  England.  But  even  on  this  view  of  the  fact  the  judg- 
ment of  the  Court  is  open  to  criticism.  It  is  strange  that  neither 
counsel  nor  judges  called  attention  to  Lord  Kingsdown's  Act,  24  &  25 
Vict.  c.  114,  8.  3,  which  provides  that  'no  will  or  other  testamen- 
tary instrument  shall  be  held  to  be  revoked  or  to  have  become 
invalid  ...  by  reason  of  any  subsequent  change  of  domicil  of  the 
person  making  the  same/  Now  it  is  admitted  that  if  fF^  who  when 
she  made  her  will  was  domiciled  in  France,  had  retained  her  French 
domicil  until  her  death,  her  will  would  not  have  been  revoked.  But 
if  so  it  is  at  least  arguable  that,  in  virtue  of  Lord  Eingsdown's  Act, 
a  change  of  domicil,  even  though  caused  by  marriage,  cannot  have 
worked  a  revocation  of  We  will.  One  is  the  more  suiprised  that 
this  point,  whatever  its  worth,  was  not  taken,  since  as  early  as  1866 
Sir  J.  P.  Wilde  called  attention  to  the  possible  efiect  of  24  &  25  Vict, 
c.  114,  s.  3  on  the  revocation  of  a  will  by  marriage  (see  In  Goods  of 
Beid  (1866),  L.  R.  i  P.  &  D.  74,  76. 

Should  In  re  Martin  be  taken  to  the  House  of  Lords,  it  is  more 
than  possible  that  their  lordships  may  agree  with  the  President  of 
the  IVobate  Division  and  with  Lindley  M.R.  in  holding  that  the 
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husband  retained  his  French  domicil.     Should  they  take  this  view 

of  the  facts,  they  will  hardly  dissent  from  the  masterly  exposition 
of  the  law  by  the  ex-Master  of  the  Bolls. 


H.M.S.  SansPareil  [1900]  P.  267,  C.  A.  is  disappointing.  It  nar- 
rowly escaped  being  a  leading  case  upon  more  than  one  difficult 
point  of  general,  statutory,  and  admiralty  law ;  but  the  net  result 
of  four  lengthy  judgments,  delivered  after  consultation  with  four 
nautical  assessors,  is  no  more  than  this, — the  Sans  Pareil  did  not  see, 
as  she  ought  to  have  seen,  the  East  Lothian  in  time  to  avoid  her. 
Upon  the  one  question  of  general  interest  expected  to  be  raised 
and  decided  by  the  case,  no  dedsion  was  arrived  at,  because  it 
was  not  raased  by  the  facts.  That  question,  a  very  practical  and 
a  very  important  one,  is,  Whether  a  single  steamship  (or,  as  here, 
a  ship  in  tow  of  a  tug)  crossing  a  fleet  of  warships  in  dose  forma- 
tion must,  under  Article  27  of  the  Regulations  for  preventing 
collisions  at  sea,  keep  out  of  the  way  of  the  fleet,  or  whether  the 
fleet  must,  under  Article  19,  keep  out  of  the  way  of  the  ship  ? 
Unfortunately  the  three  judges  of  the  Court  of  Appeal,  A.  L.  Smith, 
Vaughan  Williams,  and  Romer  L.JJ.,  agreeing  with  their  nautical 
advisers,  answered  this  question  ohiter  in  favour  of  the  fleet,  whilst 
Barnes  J.  and  the  Trinity  Brethren  answered  it  in  favour  of  the 
single  ship.  Had  there  only  been  a  decision  upon  the  point,  the 
seaman  who  has  to  apply  the  Regulations,  or  at  least  the  lawyer 
who  has  to  advise  the  shipowner  after  a  collision,  might  have 
learnt  something  by  the  case.  As  it  is  three  judges  and  two 
assessors  advise  the  navigator  that  the  law  requires  him  to  keep 
dear  of  the  fleet,  whilst  one  judge  and  two  assessors  advise  the 
contrary.  What  is  the  unfortunate  man  to  do?  Since  experts 
disagree,  and  Romer  L.J.  has  set  the  example,  we  are  tempted  to 
express  the  opinion  that  it  is  neither  prudent  nor  seamanlike  for 
a  tug  with  200  yards  of  tow  line  and  a  tow  astern  of  her,  to 
attempt  to  thread  her  way  through  four  lines  of  heavy  ships  going 
ten  knots  in  close  formation.  If  there  were  no  rule  of  the  road 
at  sea,  and  no  Articles  19  and  ai  on  the  statute-book,  there  could 
scarcely  be  a  question  upon  the  matter ;  and  {pace  Barnes  J.  and 
the  Trinity  Brethren)  we  cannot  think  that  the  Regulations  are 
so  perverse  as  to  require  the  seaman  to  cause  what  seems  to  us 
an  entirely  unnecessary  risk  both  to  himself  and  to  the  ships  of 
the  fleet.  We  strongly  advise  him  to  read  and  digest  the  strongly 
worded  and  very  practical  judgment  of  Romer  L.J. 

The  other  important  points  of  general  and  statute  law  which 
were  discussed  in  the  case  can  only  be  noticed  here.    No  decision 
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\  arrived  at  npon  any  one,  though  strong  opinions  were  expressed 
upon  some  of  them.  If  the  of&cer  in  charge  of  the  SaM  Pareil  had 
seen  the  tug  in  time,  would  the  initial  fault  of  the  tug  in  attempting 
to  cross  the  fleet  (if  fault  it  was)  have  been  a  proximate  cause  of 
the  loss  ?  Can  one  of  Her  Majesty's  ships  be  '  deemed  to  be  in 
fault '  under  s.  419  of  the  M.  S.  Act  1 894  ?  Can  any  ship  be '  deemed 
to  be  in  fault  *  for  not  observing  Article  27  ?  Can  a  merchant  ship 
be  'deemed  to  be  in  fault'  where  the  other  ship  is  a  Queen's 
ship,  and  as  such  is  not  subject  to  the  statutory  Regulations  ?  No 
authoritative  answers  to  these  questions  will  be  found  in  H.M.S. 
Sam  Pareii,  and  in  view  of  the  diversity  of  judicial  opinion  ex- 
pressed small  assistance  towards  answering  them  may  be  gleaned 
from  the  case,  ^ 

The  judgments  in  Jiice  v.  Noake9  ([1900]  2  Ch.  445,  69  L.  J.  Ch. 
643,  C.  A.),  elaborate  as  they  are,  still  leave  us  with  a  feeling  that 
the  mystery  of  the  tied  house  and  the  doctrine  of  clogging  the 
equity  of  redemption,  and  the  relation  of  these  to  one  another,  are  not 
satisfactorily  cleared  up.  The  doctrine  of  clogging,  we  are  told, 
remains  as  unimpaired  as  ever,  and  no  doubt  this  is  so.  What  has 
changed  under  the  influence  of  modem  life  and  modem  business 
methods  is,  not  the  doctrine  of  equity,  but  the  mortgage  contract. 
In  old  days  the  Court  allowed  the  mortgagee  to  claim  nothing  but 
his  principal  and  interest.  In  these  days  it  allows  mortgagor  and 
mortgagee  to  make  what  bargain  they  like,  provided  it  is  not 
oppressive  on  the  mortgagor.  The  mortgagee  may  stipulate,  for 
instance,  that  he  shall  not  be  paid  off  for,  say,  seven  years ;  or,  if 
the  property  mortgaged  is  a  theatre — a  precarious  form  of  security — 
the  mortgagee  may  stipulate  that  he  shall  be  paid  in  a  share  of  the 
proflts ;  if  the  security  is  a  public  house,  the  mortgagee  may  stipu- 
late for  a  tie — a  covenant  by  the  mortgagor  to  take  all  his  beer 
from  the  mortgagee.  This  freedom  of  contract  is  advantageous — 
as  Courts  in  modem  times  have  recognized— to  both  parties.  The 
mortgagor  is  able  to  borrow  more  easily  and  on  better  terms ;  the 
mortgagee  gets  his  consideration  in  the  form  which  suits  him  best : 
but  it  is  misleading  to  treat  the  transaction  in  these  cases  as  a 
mortgage  plus  a  collateral  stipulation.  It  is  one  entire  bargain  for 
the  loan  of  money  on  security,  and  before  the  Court  can  apply  the 
doctrine  of  clogging  the  equity  of  redemption,  it  must  first  find  out 
what  the  bargain  between  the  parties  was  ;  for  what  does  it  mean, 
this  equity  of  redemption  ?  It  means  the  mortgagor's  right  to  have 
his  security  back  on  fulfilment  by  him  of  the  terms  of  the  bargain, 
not  restricted,  as  in  old  days,  by  the  Courts— under  the  apprehen- 
sion of  oppressiveness— to  principal  and  interest  only,  but  inter- 
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preted  in  the  light  of  the  modern  cases  which  have  sanctioned 
a  much  greater  latitude  and  diversity  of  terms  where  mortgagor 
and  mor^gee  are  contracting,  terms  con-esponding  to  changes  in 
business  methods.  Whatever  these  terms  are,  so  long  as  they 
remain  unfulfilled  there  is  no  present  right  to  redeem,  and  there^ 
fore  there  can  be  no  clogging  of  the  equity  in  any  proper  sense. 
The  fifikct  of  the  mortgagor  being  by  the  terms  of  the  mortgage  deed 
reinstated  in  possession  of  the  mortgaged  premises  before  comple- 
tion of  the  whole  bargain,  need  not  make  a  continuing  term  of  the 
bargain — like  a  tie — a  clog. 


iV,  a  rate  collector,  fraudulently  obtains  a  cheque  for  £142  from 
A  ;  it  is  drawn  to  his  order  upon  a  London  bank,  crossed  generally, 
and  marked  ^  not  negotiable.'  iV  endorses  the  cheque  and  cashes  it 
at  the  bank  of  X  ^  Co.  where  he  has  no  account,  but  where  he 
habitually  cashes  cheques.  The  proceeds  are  partly  applied  by 
X  Sf  Co,  in  accordance  with  i\^'s  directions.  The  balance  is  handed 
to  him  in  cash.  X  Sf  Co.^  in  good  faith  and  without  negligence, 
receive  payment  of  the  cheque  from  the  London  bank  on  which  it 
is  drawn.  A  afterwards  discovers  the  fraud  of  iV,  and  demands  from 
X  8f  Co.  the  return  of  the  money,  which  is  refused.  It  is  held  by 
the  Court  of  Appeal  {G,  W.R,  Co.  v.  London  and  County  Banking  Co. 
[1900]  a  Q.  B.  464,  69  L.  J.  Q.  B.  741),  duUiante  Vaughan  Williams 
L. J.,  that,  though  the  cheque  is  marked  '  not  negotiable,'  X  8p  Co. 
have,  under  the  circumstances,  a  right  to  retain  the  money  received 
by  them  from  the  London  bank  in  payment  of  the  cheque. 

The  judgment  of  the  Court  of  Appeal  may,  in  spite  of  the  doubt 
expressed  by  Vaughan  Williams  L.J.,  be  good  law,  but  it  must  be 
unsatisfactory  to  the  ordinary  public.  It  gives  an  excessively  wide 
meaning  to  the  word  '  customer'  (see  MaMetos  v.  Brown  8c  Co.,  63 
L.J.  Q.  B.  494,  and  Lacave  ^  Co.  v.  CrMit  Lyonnais  [1897]  1  Q.  B. 
148),  and  through  this  wide  interpretation  so  extends  the  protection 
given  to  bankers  by  the  Bills  of  Exchange  Act,  188a,  s.  8a,  as 
almost  to  nullify  the  salutary  provision  of  s.  81,  under  which  a 
person  who  takes  a  crossed  cheque  which  bears  on  it  the  words 
*  not  negotiable,'  does  not  obtain  a  better  title  to  the  cheque  than 
that  which  the  person  from  whom  he  took  it  had.  If  the  Court  of 
Appeal  is  right,  any  rogue  who  is  accustomed  to  cash  cheques  at 
a  bank  may  defeat  the  protection  meant  to  be  given  to  any  one 
who  had  the  prudence  to  mark  a  cheque  with  the  words  *not 
negotiable.'  The  decision  affords  a  fresh  reason  for  preferring  the 
form  of  crossing  '  account  payee,'  which  is  now  common. 
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It  was  a  neatly  constracted  argument  which  counsel  presented  to 
the  Court  of  Appeal  in  In  re  Dixon,  69  L.  J.  Ch.  609,  but  it  over- 
looked a  point  of  old  learning — ^the  distinction  between  a  bond 
with  a  penalty  and  a  bond  without  a  penalty — and  it  consequently 
tumbled  down  like  a  house  of  cards.  The  distinction  is  not  a  pure 
technicality;  the  penalty  annexed  means,  as  Equity  in  relieving 
against  it  has  long  read  it,  that  the  obligee  is  to  have  his  principal 
and  interest,  not  merely  damages  as  in  a  simple  bond.  This 
became  very  material  in  In  re  Dixon  (69  L.J.  Ch.  609),  where 
a  husband  had  borrowed  money  of  his  wife  and  given  her  a 
bond  conditionally  in  a  penalty  for  repayment,  and  the  bond  had 
lain  for  twenty  years  among  the  husband's  papers  unredeemed ; 
for  on  the  above  principle  it  still  remained  an  interest-bearing 
security.  Still  there  was  the  fSsrCt  that  no  interest  had  been  paid 
to  the  wife,  and  the  husband's  executors  took  advantage  of  it 
to  set  up  the  Statute  of  Limitations.  Fortunately  our  judges  are 
men  of  the  world  as  well  as  good  lawyers.  They  know  that 
husbands  and  wives  living  together  in  amity  do  not  keep  debtor 
and  creditor  accounts  against  one  another — often  indeed  have 
a  common  purse — and  the  Court  of  Appeal,  in  this  instance,  were 
not  going  to  spoil  such  conjugal  confidence  and  sow  distrust  in  its 
stead.  A  judge's  function,  according  to  the  late  Lord  Esher,  is  to 
give  a  good  legal  reason  for  the  conclusions  of  common  sense, 
and  the  Court  had  plenty  of  them  ready  in  the  husband's  trustee- 
ship^ and  the  hand  to  pay  and  to  receive  being  the  same. 


We  doubt  whether  Parliament,  when  it  passed  the  Public  Authori- 
ties Protection  Act,  1893,  really  contemplated  the  special  protection 
of  such  defendants  as  the  statutory  governing  body  of  a  hospital 
sued  for  damage  caused  by  the  negligence  of  a  nurse  employed  in 
the  hospital:  Markey  v.  Tolworth^  Sfc,  Hospital  District  Board  [1900] 
2  Q.  B.  454,  69  L.  J.  Q.  B.  738,  where  the  only  question  argued  and 
decided  was  on  the  date  at  which  the  damage  accrued  and  from 
which,  therefore,  the  six  months'  limitation  ran.  Hospital  boards 
are  not  very  like  the  justices,  sheriffs,  or  constables  who  were  pro- 
tected by  earlier  partial  enactments  in  the  execution  of  duties, 
an  execution  necessarily  productive  of  damage  to  some  one,  and 
sometimes,  by  misadventure,  to  the  wrong  persons,  or  otherwise  un- 
justifiably. But  the  words  of  the  Act  are  clearly  sufficient  to  cover 
such  cases,  and  it  is  not  for  the  Courts  to  limit  the  charity  of  the 
Legislature  on  mere  speculation.  The  actual  decision  is  that  in  an 
action  under  the  Fatal  Accidents  (commonly  called  Lord  Campbell's) 
Act  the  cause  of  action  accrues  at  the  death  of  the  deceased  person. 
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and  not  at  some  later  time  or  times  to  be  fixed  in  some  way  by 
reference  to  the  pecuniary  loss  suffered  at  one  time,  or  from  time  to 
time,  by  the  plaintiffs.  This  seems  correct,  if  only  on  the  ground  of 
obvious  convenience. 


No  government  will,  under  the  conditions  of  modem  Parlia- 
mentary legislation,  undertake  to  consolidate  and  amend  the  Income 
Tax  Acts,  but  a  minister  endowed  with  Quixotic  public  spirit  could 
render  no  greater  service  to  the  public  than  to  revise  and  re-enact 
the  whole  income-tax  law,  which  as  it  stands  is  at  once  antiquated, 
complicated,  and  obscure.  Hardly  a  month  passes  without  cases 
being  reported  which,  considering  that  the  tu  has  been  in  force 
for  nearly  sixty  years,  ought  not  to  require  decision. 

Such  a  case  is  Beaumont  v.  Bowers  [1900]  %  Q.  B.  204^  69  L.  J.  Q.  B. 
600.  7,  a  clerk  to  the  guardians  of  a  union,  is,  under  the  Poor  Law 
Officers'  Superannuation  Act,  1896,  compelled  to  contribute  £15  of 
his  annual  salary  to  a  superannuation  fund.  He  claims  under  the 
Income  Tax  Act,  1842,  s.  146,  to  deduct  this  sum  from  the  amount 
at  which  he  is  assessed  to  income  tax  as  a  '  sum  chargeable  on  his 
salary  by  virtue  of  an  Act  of  Parliament.'  The  claim,  though 
resisted  by  the  Crown,  was  held  to  be  valid  by  the  Q.  B.  D.  In 
this  case  the  ambiguities  of  the  Income  Tax  Acts  made  doubtful 
the  right  to  an  exemption  which  Parliament  certainly  meant  to 
grant. 

Armitage  v.  Moore  [1900]  2  Q.  B.  ^6^^  69  L.  J.  Q.  B.  614,  simply 
decides,  tiiough  under  rather  complicated  circumstances,  that  income 
tax  under  Schedule  D  is  payable  by  a  trustee  on  profits  made  by  him 
in  carrying  on  a  business  on  behalf  of  the  creditors  of  an  insolvent 
firm.  Here  the  claim  of  the  Crown  would  appear  to  be  dear.  All 
that  can  be  said  against  it  is  that  the  uncertainty  of  our  income- 
tax  law  suggests  or  justifies  resistance  to  the  demands  of  the 
Inland  Revenue  whenever  novel  circumstances  make  it  possible 
plausibly  to  question  the  application  of  even  the  best-established 
principle  of  revenue  law. 


The  Qracchi  complaining  of  sedition,  or  the  pot  calling  the  kettle 
black,  are  but  mild  illustrations  of  that  sense  of  incongruity,  or 
worse,  which  we  feel  in  one  spouse,  not  himself  or  herself  blame- 
less, exacting  the  penalty  of  is^delity  or  of  any  other  matrimonial 
offence  against  the  other ;  when,  for  instance,  a  husband,  guilty  of 
cruelty,  seeks  to  put  away  his  wife  for  adultery.  He  may  techni- 
cally have  the  law  on  his  side,  but  for  him  to  invoke  it  accords  but 
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ill  with  that  reoiproeity  of  matrimonial  obligation  which  is  of  the 
essence  of  the  union.  This  problem  of  matrimonial  ethics,  which  is 
constantly  recurring,  is  one  of  far  too  great  nicety  to  be  met  by  any 
hard  and  fast  rule  of  law ;  it  can  only  be  solved  by  judicial  dis- 
cretion ;  it  was  so  dealt  with  in  the  old  Ecclesiastical  Court ;  and 
the  Matrimonial  Causes  Act  of  1K57  has  but  perpetuated  that  dis* 
cretion.  It  has  perpetuated  also,  it  would  seem  {Piyor  v.  Pryar 
[1900]  P,  157,  69  L.  J.  P.  99),  the  principles  upon  which  the  old 
discretion  was  exercised,  and  one  of  those  principles  was  that 
where  a  husband  himself  guilty  of  cruelty  sought  a  divorce  on  the 
ground  of  his  wife's  adultery,  the  cruelty  was  not  a  bar  to  his  claim 
unless  it  conduced  to  the  adultery.  Here  is  scope  for  a  volume  of 
casuistry.  But  after  all  it  profits  little — this  nice  balancing  of 
conjugal  equities  or  iniquities  against  one  another.  The  important 
thing  practically  is  the  situation  brought  about  by  the  Court 
refusing  relief^the  matrimonial  deadlock.  '  Deplorable '  is  the 
word  used  by  the  President  to  describe  it.  The  husband  is  tied 
to  a  woman  who  has  been  found  guilty  of  adultery  and  with 
whom  he  cannot  be  expected  to  live ;  the  position  of  the  wife 
is  worse.  She  cannot  compel  her  husband  to  maintain  her  or 
pledge  his  credit  for  necessaries;  she  cannot  claim  restitution  of 
conjugal  rights  with  the  object  of  obtaining  support  from  him, 
nor  can  she  avail  herself  of  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895.  In  a  word,  the  situation  is  a  satire  on  mar- 
riage, and  unfortunately  it  is  one  which  is  constantly  repeating 
itself,  not  only  in  cases  of  the  common  guilt  of  the  spouses,  but 
in  judicial  separations.  These  judicial  separations,  especially  those 
pronounced  by  magistrates  under  the  summary  jurisdiction,  are, 
as  Mr.  John  MacdonelFs  judicial  statistics  show  us,  becoming 
increasingly  common,  and,  looking  at  the  relations  they  create, 
represent  a  serious  social  danger. 


Subtle  and  interesting  are  the  questions  of  morality  or  casuistry 
raised  by  the  rules  as  to  fraudulent  preference.  A^  when  on  the  verge 
of  bankruptcy,  borrows  £1,000  from  X.  He  obtains  the  loan  by  the 
representation  that  it  will  enable  him  to  pay  off  the  whole  of  his 
existing  liabilities,  and  under  an  implied  agreement  that  the  money 
lent  shall  be  employed  to  pay  his  debts.  A  forthwith  spends  it  for 
a  different  purpose,  and  absconds,  thereby  committing  an  act  of 
bankruptcy.  On  the  evening  of  the  same  day  he  posts  a  letter  to 
X  containing  two  bank  notes  of  X500  each.  Is  this  a  fraudulent 
preference  ?  Mr.  Justice  Wright  in  In  re  Fautin  [1900]  2  Q.  B.  325, 
69  L.  J.  Q.  B.  703,  says  it  is  not,  and  every  one  must  be  glad  that 
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his  lordship  was  able  to  arrive  at  a  decision  which  satisfies  ordi* 
nary  moral  sentiment.  It  is  certain  that  A  meant  to  repair  a 
grievous  wrong,  and  that  he  felt,  as  most  men  would  feel,  that  it 
was  a  particularly  base  act  of  dishonesty  to  extort  money  from  the 
kindness  of  a  friend  and  then  defraud  him.  To  put  the  same  thing 
in  other  words,  A  preferred,  and,  as  many  moralists  will  say,  rightly 
preferred,  that  X  should  be  repaid  in  full,  and  that  what  had  been 
JTs  money  should  not  be  equally  divided  among  A'&  creditors. 
But  this  very  mode  of  putting  the  thing  leaves  a  doubt  whether  X 
was  not  guilty  from  a  legal  point  of  view  of  fraudulent  preference. 
The  principle  to  be  deduced  from  In  re  Vautin  is  well  expressed  in 
the  head-note  as  follows:  'When  a  debtor,  with  bankruptcy 
impending,  pays  a  creditor  in  the  honest  belief  on  reasonable 
grounds  that  he  is  legally  bound  to  make  the  payment,  it  is  not 
a  fraudulent  preference,  even  though  the  debtor  is  in  fact  under  no 
legal  obligation  to  make  the  payment'  Can  this  be  good  law? 
A  is  under  a  legal  obligation  to  pay  all  his  creditors,  X,  T^  and  Z. 
He  reasonably  therefore  supposes  that  he  is  under  a  legal  obligation  . 
to  pay  X  in  fuU.  He  is  from  particular  circumstances  specially 
alive  to  the  moral  force  of  X's  claim.  He  prefers  to  pay  X,  and 
does  so.  May  not  this  be,  in  law,  a  fraudulent  preference  of  Z  to  Y 
and  Z^  The  right  answer  to  this  apparently  puzzling  question 
seems  to  be  that  the  money  was  never  ^'s  money  unconditionally. 
Being  advanced  for  a  special  purpose  only^  it  did  not  become  part 
of  his  general  assets. 

The  policy  of  the  Preferential  Payments  Acts  in  paying  clerks 
and  servants  of  an  insolvent  to  a  limited  amount  in  priority  to 
general  creditors,  and  now  even  to  debenture-holders,  is  a  very 
considerate  as  well  as  just  one.  It  is  not  merely  that  the  hard- 
ship inflicted  on  these  small  creditors  by  bankruptcy  or  winding- 
up  is  greater  than  on  claimants  for  a  larger  amount,  but  that 
their  labour  has  to  some  extent  helped  to  create  or  preserve  the 
assets.  But  who  is  a  '  servant '  ?  Is  a  manager  a  servant  ?  Yes. 
Is  a  managing  director  a  servant  ?  No.  {In  re  Netoipaper  Syndicate 
[1900]  2  Ch.  349,  69  L.  J.  Ch.  578.)  A  managing  director,  accord- 
ing to  Cozens-Hardy  J.  in  that  case,  is  just  an  ordinary  director 
entrusted  with  some  special  powers,  and  the  fact  that  he  is  paid 
a  salary  does  not  alter  his  position.  A  managing  director  is  in 
fact  a  Jauus  bi/rons  uniting  in  himself  two  characters,  that  of 
general  agent  to  the  company  and  manager  to  the  directors,  but  the 
directorial  element  predominates  and  determines  his  status.  But  in 
truth  the  managing  director  does  not  need  to  trust  to  the  bene- 
volence of  the  section.     He,  if  any  one,  knows  how  the  company's 
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aflfairs  are  going,  and,  if  there  is  to  be  shipwreck,  takes  care  to  get 
hold  of  a  life-preserver. 


*  Tua  res  agitur  paries  cum  proximus  ardet ' ;  that  is,  you  may  get 
an  injunction  if  the  tenant  of  the  flat  under  you  sets  up  a  restau- 
rant kitchen  range  (Sanden-Clark  v.  Grosvenor  Mamiotis  Co.  [1900] 
%  Ch.  373,  69  L.  J.  Ch.  579).  In  Reinhardt  v.  Mentasti  (42  Ck  D. 
685,  58  L.  J.  Ch.  787)  Kekewich  J.  decided  a  similar  point  in  favour 
of  a  gentleman  whose  wine  was  overheated  by  the  flue.  There  is 
something  epicurean  in  the  idea  of  stopping  your  neighbour  from 
cooking  in  order  that  your  wine  cellar  may  be  kept  cool ;  some 
indeed  might  darkly  hint  that  a  wine  cellar  was  hardly  the  subject 
of  a  legal  grievance,  as  more  allied,  in  Lord  Justice  Knight  Bruce's 
language,  to  '  elegant  and  dainty  modes  and  habits  of  living/  than 
'  plain  and  sober  and  simple  notions  among  English  people ' ;  but, 
wine  cellars  apart,  a  flaming  JEtna  from  a  restaurant  cooking  range 
below  is  a  source  of  reasonable  uneasiness  as  well  as  of  discomfort. 
There  are  always  two  sides  to  these  injunction  cases,  however,  as 
Lord  Selbome  remarked ;  the  restaurant  keeper  may  after  all  only 
be  making  a  reasonable  use  of  his  premises,  and  if  he  is,  he  is  not  to 
be  stopped.  So  Buckley  J.,  following  Lord  Selbome,  thinks,  not- 
withstanding some  obiter  dicta  to  the  contrary  by  Kekewich  J.  The 
difficulty  is  to  say  what  is  and  what  is  not  a  reasonable  user. 
Children's  noises,  the  eternal  scales  of  the  schoolroom  piano,  dancing 
overhead  and  flirting  on  the  stairs  {Jenkins  v.  Jackson^  40  Ch.  D.  71, 
58  L.  J.  Ch.  124),  these  are  the  sort  of  things  which  the  citizen  of 
average  firmness  of  mind  must  contemplate  as  possibilities  of 
neighbourhood  and  domesticity,  and  put  up  with  accordingly ;  but 
it  is  another  matter  when  the  ground  floor  of  a  house,  say  in  Green 
Street,  is  turned  into  a  stable  {BaU  v.  Ray^  L.  R.  8  Ch.  467),  or  a 
residential  flat  into  a  club  {Hudson  v.  Cripps  [1896]  1  Ch.  265,  65 
L.  J.  Ch.  328),  or  into  a  restaurant  with  a  fiery  fiue.  These  are 
a  perverting  of  the  premises  from  their  original  design  and  natural 
user,  which  a  neighbouring  tenant  cannot  be  expected  to  reckon 
with  or  endure. 


Ty  a  Frenchwoman  domiciled  in  France,  executes  a  will  in  a  form 
which  is  valid  according  to  French  law.  The  will  is  intended  to 
be  made  in  execution  of  a  power  of  appointment  under  an  instru- 
ment which  requires  the  power  to  be  executed  with  special  formali- 
ties. The  wiU  does  not  comply  with  these  formalities.  It  is  not, 
as  the  provisions  of  the  Wills  Act^  1837,  ss.  9  and  10,  do  not  apply, 
a  good  execution  of  the  power  of  appointment. 
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This  is  all  that  is  decided  by  Barretto  v.  Young  [1900]  2  Ch.  339, 
69  L.  J.  Ch.  605.  The  oddity  of  the  thing  is  that  the  point  decided 
should  have  been  thought  doubtful.  The  principle  would  appear 
to  be  perfectly  clear  that,  except  in  cases  where  the  Wills  Act,  1837, 
applies,  a  will  made  in  exercise  of  a  power  of  appointment  must 
comply  with  the  terms  of  the  power.  The  truth  appears  to  be  that 
In  re  KirwaiCi  Trusts,  25  Ch.  D.  373,  has  been  misunderstood,  and 
Hummel  v.  Hummel  [1898]  i  Ch.  642,  67  L.  J.  Ch.  363,  is  either 
wrongly  decided  or  unexplainable,  and  that  these  two  cases  have 
introduced  confusion  into  the  law  as  to  the  exerdse  of  powers  of 
appointment  by  wiU. 

Whoever  is  interested  in  the  development  of  the  law  wiU  do  well 
to  note  such  a  case  as  Bennett  v.  Harding  [1900]  2  Q.  B.  397,  69 
L.  J.  Q.  B.  701.  All  that  the  case  decides  is  that  a  stable  yard  and 
stables  at  which  a  large  number  of  cabmen  are  in  daily  attendance 
for  the  purpose  of  hiring  cabs  is  a  workplace  within  the  meaning 
of  the  Public  Health  (London)  Act,  1891,  s.  38,  and  therefore  must 
be  provided  with  suitable  accommodation  in  the  way  of  sanitary 
conveniences.  The  judgment  of  the  Court  is  likely  enough  to  be 
right,  though  we  suspect  that  some  years  ago  judges  would  have 
been  inclined  to  hold  that  the  generality  of  the  word  '  workplace ' 
was  to  a  certain  extent  cut  down  by  the  preceding  words  '  factory ' 
and  '  workshop.'  Grant  however  that  the  decision  is  right,  the 
terms '  factory,' '  workshop,'  and  '  workplace '  each  mark  a  stage  in 
the  advance  of  State  interference  with  the  conduct  of  private 
business,  and  Bennett  v.  Harding  itself  proves  that  the  courts  are 
no  longer  inclined,  as  they  certainly  were  some  fifty  years  ago,  to 
limit  rather  than  extend  Parliamentary  inroads  upon  the  principle 
of  laissez  faire  (to  which  the  Common  Law  has  never  committed 
itself,  whatever  the  policy  of  legislation  might  be).  Compare  with 
Bennett  v.  Harding  the  Savoy  Hotel  Co.  v.  London  County  Couficil\i<)o6\ 
I  Q.  B.  665,  69  L.  J.  Q.  B.  274,  on  which  we  commented  in  our 
last  number. 

It  is  really  as  difficult  to  feel  any  sympathy  with  the  grievances 
of  the  floating  debenture-holder  as  with  the  disappointed  howls  of 
the  Yirgilian  wolf  trotting  round  the  sheepfolds  while  the  timid 
sheep — otherwise  the  anxious,  unsecured  creditors — are  bleating 
within.  French  law  will  have  nothing  to  do  with  the  floating 
security  as  we  understand  it,  regarding — not  unnaturally — such 
a  charge  as  a  fraud  on  the  general  creditors  of  a  company;  for 
what  is  the  position  of  debenture-holders  with  a  floating  charge? 
They  allow  the  company  to  go  on  trading — contracting  obliga- 
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tions— as  if  there  were  no  charge  subsisting.  But  no  sooner  does 
the  general  creditor  seek  to  enforce  his  rights  than  the  debenture- 
holders  stait  up  like  Roderick  Dhu's  warriors,  armed  for  strife,  and 
intercept  his  lawful  execution.  Debenture-holders,  however,  cannot 
have  it  both  ways,  the  advantage  of  a  floating  charge  over  all  the 
assets,  present  and  future,  and  at  the  same  time  the  right  to  object 
to  the  company  dealing  with  the  property  in  the  way  it  thinks  best, 
which  was  what  they  wanted  to  do  in  In  re  Vivian  8f  Co.,  69  L.  J. 
Ch.  659.  The  company  there  carried  on  business  at  three  different 
centres.  Two  of  the  businesses  proved  profitable,  the  other  did 
not,  and  the  company  proposed  to  get  rid  of  it,  but  the  debenture- 
holders  said, '  No ;  this  is  part  of  our  security^  and  the  transaction 
is  not  one  in  the  '*  ordinary  course  of  business." '  If  the  company 
had  been  trying  to  sell  the  whole  of  its  undertaking,  the  debenture- 
holders  might  have  been  right  {Hubbuck  v.  HelmSy  56  L.  T.  232) ; 
but  it  is  quite  different  where  it  is  only  a  portion  of  the  under- 
taking, and  where  the  interests  of  the  company  require  the  directors 
to  part  with  it.  The  debenture-holders,  by  taking  such  a  form  of 
security,  have  elected  in  substance  to  subordinate  their  rights  to 
the  directoi-s'  discretion  in  carrying  on  the  business,  and  they  must 
accept  the  consequences  of  the  bargain. 


We  have  no  special  law  in  England  for  the  prodigal  who  has 
passed  infancy  without  reaching  years  of  discretion.  Mr.  Hagbeig 
Wright  thinks  it  a  pity  we  have  not  (L.  Q.  R.  xvi.  57),  but  in  the 
meantime  it  would  be  unfortunate  if  the  law  were  to  discourage 
attempts  by  the  extravagant  to  save  them  from  themselves  and  put 
their  property  beyond  the  reach  of  temptation.  Such  was  the 
settlement  made  in  In  re  Lane  Fox  [1900]  2  Q.  B.  508,  69  L.  J.  Q.  B. 
722.  The  young  lady  there  was  possessed  of  a  fortune,  and  with 
laudable  discretion  she  settled  it  on  herself  in  the  names  of  trustees, 
paying  off  all  her  existing  creditors.  Then,  made  too  secure  per- 
haps by  the  vii*tue  of  her  act  of  renunciation,  she  yielded  to 
feminine  extravagance  and  ended  in  bankruptcy :  for  there  is  no 
assurance,  as  prudent  friends  fondly  imagine,  that,  because  a 
person  has  nothing  to  pay  with,  he  or  she  will  not  incur  debts. 
The  settlement  in  In  re  Lane  Fox  could  not  be  challenged  under 
s.  47  of  the  Bankruptcy  Act,  1883 — though  the  trustee  tried  that 
course  at  first — because  the  settlor  was  solvent  at  the  time  she 
made  it,  so  the  only  thing  to  be  done  was  to  try  and  impeach  it 
under  13  Eliz.  c.  5,  as  made  to  defeat  and  delay  creditors:  but 
here  again  was  a  stumbling-block  in  the  way  of  the  trustee :  it 
was  impossible  to  impugn  the  honesty  of  the  settlor.    The  nearest 
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analogy  is  in  that  class  of  cases  where  a  person  solvent  at  the  time 
contemplates  engaging  in  some  hazardous  business,  and  before  doing 
so  settles  property  in  order  to  put  it  out  of  the  reach  of  his  pro- 
spective creditors  (Stiletnan  v.  Askdoton^  2  Atk.  481),  but  in  such  a 
case  the  design  is  plainly  fraudulent.  A  settlement  is  not  fraudu- 
lent, it  must  be  borne  in  mind,  because  it  defeats  creditors.  Every 
settlement  puts  property  out  of  the  reach  of  creditors.  That  is  the 
very  object  of  it. 

Lord  Russell  of  Killowen  was  not  one  of  those  judges  whose 
wealth  of  learning  passes  into  the  substance  of  the  law,  leaving  it 
enriched  for  all  time  to  come.  His  faculties  were  great,  but 
different  from  those  of  a  Willes,  a  Blackburn,  a  Westbury,  or 
a  Cairns.  And  yet  his  premature  death  is  a  grave  loss,  not  only 
to  the^  strength  and  dignity  of  justice,  but  to  the  science  of  law. 
For  the  late  Chief  Justice  had  two  qualities  which  are  even  more 
important  in  judicial  high  places  than  technical  learning.  Like 
all  really  great  advocates,  he  seized  on  the  vital  points  in  com- 
plex bodies  of  fact  with  swift  and  sure  apprehension ;  and  when 
be  was  dealing  with  interests  larger  than  those  of  individual 
clients,  this  power  was  at  the  service  of  a  wide  and  liberal 
vision.  His  address  to  the  American  Bar  Association,  published 
in  these  pages  (L.  Q.  B.  xii.  311),  is  a  worthy  exposition  of  the 
traditional  and  sound  conception  of  the  law  of  nations  as  against 
the  lamentably  narrow  views  to  which  some  English  statesmen 
and  judges  have  committed  themselves  in  recent  times.  Here, 
too,  we  are  specially  bound  to  remember  that  he  was  foremost 
among  the  minority  of  persons  in  authority  who  have  striven,  in 
the  face  of  professional  prejudice  and  public  apathy,  to  establish 
an  efficient  system  of  training  for  English  lawyers.  Sooner  or 
later  this  will  be  done,  but  without  Lord  Russell  of  Eillowen's 
masculine  sense  and  untiring  eloquence  we  sorrowfully  confess 
that  for  the  present  the  prospect  seems  more  distant. 


At  the  annual  meeting  of  the  American  Bar  Association,  held  at 
Saratoga  Springs,  New  York,  August  31,  1900,  Professor  James 
Bradley  Thayer,  of  Massachusetts,  moved  the  adoption  of  the  fol- 
lowing minute : 

'  The  American  Bar  Association  has  heard  with  peculiar  sorrow 
of  the  death  of  Lord  Russell  of  Killowen,  Lord  Chief  Justice  of 
England,  and  desires  to  enter  upon  its  records  some  permanent 
expression  of  honour  and  esteem  for  his  memory. 

The  members  of  this  Association  had  followed  and  known  well 
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that  brilliant  career  which  made  Sir  Charles  Russell  the  conspicuous 
and  admired  leader  of  the  English  Bar^  and  they  had  rejoiced  at  the 
elevation  of  one  so  competent  to  the  great  office  which  be  held  with 
such  distinction  at  the  time  of  his  death.  Four  years  ago  we  wel- 
comed him  here  as  our  chief  guest.  Recalling  now  the  noble  address 
which  he  delivered  to  us  on  the  30th  of  August,  1896,  and  the  deep- 
felt  enthusiasm  inspired  in  the  hearts  of  all  who  listened  to  him,tne 
members  of  this  Association  desire  to  express  their  admiration  for 
the  manner  in  which  he  has  filled  his  nigh  office,  their  grateful 
recollection  of  his  visit  here,  their  affectionate  regard  for  his  memory, 
and  their  respectful  sympathy  with  the  Bench  and  Bar  of  England 
in  so  great  a  loss  to  our  common  profession/ 

The  minute  was  duly  seconded  and  was  unanimously  adopted  by 
a  rising  vote. 

Mr.  Francis  Rawle,  of  Philadelphia,  moved  the  adoption  of  the 
following  minute : 

'  On  July  27,  a  banquet  was  given  in  London  in  the  ancient  hall 
of  the  Middle  Temple  by  the  Bench  and  Bar  of  Endand  to  their 
brethren  of  the  Bench  and  Bar  of  the  United  States.  The  American 
Bar  Association  desires  to  place  upon  its  record  its  hearty  acknow- 
ledgement of  this  fraternal  act  and  a  cordial  reciprocation  of  the 
sentiments  which  prompted  it.' 

The  minute  was  duly  seconded  and  was  unanimously  adopted. 


The  public  who  watched  with  interest  the  controversy  carried 
on  between  Sir  Edward  Fry  and  the  solicitors  and  others  who  have 
attempted  to  defend  the  taking  by  agents  of  secret  commissions  in 
respect  of  work  done  on  behalf  of  their  principals,  should  bear  in 
mind  two  facts. 

1.  All  money  received  by  an  agent,  when  contracting  for  a  prin- 
cipal without  the  knowledge  of  his  principal,  from  the  other  party 
to  the  contract,  is  the  money  of  the  principal,  and  maybe  recovered 
by  him,  not  only  in  a  Court  of  Equity,  but  also  in  any  Common 
Law  Court. 

2.  The  illegality,  no  less  than  the  immorality,  of  the  receipt  of 
a  commission  by  an  agent  depends  wholly  upon  its  secrecy.  Any 
agent,  whether  he  be  a  solicitor  or  a  cook,  can  satisfy  the  require- 
ments at  once  of  the  law  and  of  honesty  by  telling  the  principal 
for  whom  he  acts  of  the  commission  that  he  receives,  and  obtaining 
his  employer's  leave  to  retain  it. 

These  two  facts  dispose  of  every  attack  on  the  principle  of  the 
bill  brought  forward  by  the  late  Lord  Russell  of  Eillowen,  and 
meet  nine-tenths  of  the  fallacies  by  which  solicitors  have  tried  to 
answer  the  unanswerable  arguments  of  Sir  Edward  Fry. 
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In  the  last  week  of  July  and  the  first  days  of  August  two  legal 
congresses  were  held  in  Paris,  one  for  the  comparative  history  of 
law,  being  a  section  of  a  more  general  historical  congress,  the  other 
for  comparative  jurisprudence,  under  the  auspices  of  the  Society  of 
Comparative  Legislation.  No  harm  was  done  by  the  overlapping 
of  their  subject-matter,  as  it  was  easy  to  take  part  in  both.  Some 
time  must  elapse  before  the  proceedings  of  either  are  published  in 
a  complete  form.  As  every  system  of  law  in  Europe,  and  at  least 
one  in  Asia,  was  represented,  the  topics  were  sufficiently  various. 
Slavonic  learning  was  particularly  strong  in  the  persons  of  Mr.  Kova- 
levsky— well  known  of  old  to  English  scholars— and  Mr.  Bogiiid, 
who  has  returned  to  Paris  after  a  term  of  office  as  Minister  of 
Justice  in  Montenegro.  The  Congress  of  Comparative  Jurispru- 
dence has  done  one  thing  which,  we  hope,  will  be  permanently 
fruitful.  A  project  to  the  effiact  (to  put  it  shortly)  of  establishing 
a  central  intelligence  office  for  law  and  legislation  was  submitted  by 
Mr.  Kelly  of  the  New  York  Bar,  supported  by  M.  Lyon-Caen,  with 
certain  modifications  which  the  proposer  accepted,  and  favourably 
received  in  principle.  A  special  committee  was  appointed  at  the 
final  meeting  of  the  Congress  to  consider  it  and  take  such  further 
action  as  might  seem  desirable. 


The  Institut  de  Droit  International  has,  by  a  large  majority  of 
votes,  condemned  the  theory  oi  Renvoi  ^.  At  the  Cambridge  meeting 
in  1895  a  strong  committee  was  appointed,  on  the  motion  of 
Professor  Buzzati,  of  Pavia,  to  consider  the  question,  and  at  Copen- 
hagen, in  1897,  it  presented  an  '  Avant-Eapport/  principally  with 
a  view  to  obtaining  fresh  instructions  as  to  the  scope  of  the  inquiry, 
which  some  members  of  the  committee  thought  should  include, 
while  others  thought  it  should  exclude,  the  interpretation  to  be 
placed  by  courts  upon  existing  legislative  provisions  upon  the  sub- 
ject. The  latter  view  was  adopted  by  the  Institut,  and  the  carefully 
reasoned  report  upon  the  theory  of  Renvoi^  Rinvio^  or  Riick-  und 
Weiterverweisung,  presented  at  the  Hague  in  1898,  was  drafted 
accordingly.  It  is  distinctly  hostile  to  the  doctrine,  which  it 
formulates  as  follows :  '  La  loi  ^trangfere  que  la  lex  fori  d&lare 
applicable  pour  juger  un  rapport  juridique  donn^  n*est  pas  la  dis- 
position ^trang^re  de  droit  civil,  mais  la  disposition  ^trang^re  de 
droit  international  privd  correspondante  d.  la  disposition  de  droit 
international  priv^  de  la  lex  fort.' 

The  discussion  of  the  report,  after  extending  over  two  days  at 
the  Hague,  was  resumed  at  Neuch&tel  in  the  present  year,  and 

*  Cf.  L.  Q.  R,  xiv.  p.  331. 
VOL,  xvr.  A  a 
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resulted  in  the  adoption  by  the  iMtiiut  of  the  following  resolution : 
*  Chaque  l^islateur,  en  Octant  ses  regies  positives  de  droit  inter- 
national privd,  doit  indiquer  quel  est  le  droit  materiel  directement 
applicable  par  ses  tribunaux  dans  les  diffdrents  cas  de  conflits ;  il 
ne  pent  pas  soumettre  I'application  du  droit  materiel,  qu'il  a  indiqu^ 
comme  applicable,  &  la  condition  que  ce  droit  soit  d^clar^  applicable 
aussi  par  la  legislation  dont  il  iaM  partie/ 


It  seems  eanpenient  to  repeat  in  a  eoMpicuoua  place  that  it  U  not  desiraUe 
to  send  MS.  on  approval  withotU  previous  communication  with  the  Editor, 
except  in  very  apeeial  circumstances  ;  and  that  the  Editor,  except  as  aforesaid, 
cannot  be  in  any  way  answerable  for  MSS.  so  sent. 
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THE  COKPOKATION  SOLE. 

PERSONS  are  either  natural  or  artificial.  The  only  natural 
persons  are  men.  The  only  artificial  persons  are  corpora- 
tions.    Corporations  are  either  aggregate  or  sole. 

This,  I  take  it,  would  be  an  orthodox  beginning  for  a  chapter  on 
the  English  Law  of  Persons,  and  such  it  would  have  been  at  any 
time  since  the  days  of  Sir  Edward  Coke  ^.  It  makes  use,  however, 
of  one  very  odd  term  which  seems  to  approach  self-contradiction, 
namely,  the  term  '  corporation  sole,'  and  the  question  may  be  raised, 
and  indeed  has  been  raised,  whether  our  corporation  sole  is  a  person, 
and  whether  we  do  well  in  endeavouring  to  co-ordinate  it  with  the 
corporation  aggregate  and  the  individual  man.  A  courageous 
paragraph  in  Sir  William  Markby's  Elements  of  Law^  begins 
with  the  words,  '  There  is  a  curious  thing  which  we  meet  with  in 
English  law  called  a  corporation  sole,'  and  Sir  William  then  main- 
tains that  we  have  no  better  reason  for  giving  this  name  to  a  rector 
or  to  the  king  than  we  have  for  giving  it  to  an  executor.  Some 
little  debating  of  this  question  will  do  no  harm,  and  may  perhaps 
do  some  good,  for  it  is  in  some  sort  prejudicial  to  other  and  more 
important  questions. 

A  better  statement  of  what  we  may  regard  as  the  theory  of 
corporations  that  is  prevalent  in  England  could  hardly  be  found 
than  that  which  occurs  in  Sir  Frederick  PoUock's  book  on  Con- 
tract ^  He  speaks  of  *  the  Roman  invention,  adopted  and  largely 
developed  in  modern  systems  of  law,  of  constituting  the  official 
character  of  the  holders  for  the  time  being  of  the  same  office,  or  the 
common  interest  of  the  persons  who  for  the  time  being  are  adven- 
turers in  the  same  undertaking,  into  an  artificial  person  or  ideal 
subject  of  legal  capacities  and  duties.'  There  follows  a  comparison 
which  is  luminous,  even  though  some  would  say  that  it  suggests 
doubts  touching  the  soundness  of  the  theory  that  is  being  expounded. 
'  If  it  is  allowable  to  illustrate  one  fiction  by  another,  we  may  say 
that  the  artificial  person  is  a  fictitious  substance  conceived  as  sup- 
porting legal  attributes.' 

It  will  not  be  news  to  readers  of  this  journal  that  there  are 
nowadays  many  who  think  that  the  personality  of  the  corporation 

^  Co.  Lit.  a  a,  350  a.  '  Markby,  Elements  of  Law,  {  145. 

"  Pollock,  Contract,  ed.  6,  p.  107. 

A  a  ^ 
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aggregate  is  in  no  sense  and  no  sort  ai*tificial  or  fictitious,  but 
is  every  whit  as  real  and  natural  as  is  the  personality  of  a  man. 
This  opinion,  if  it  was  at  one  time  distinctive  of  a  certain  school 
of  Germanists,  has  now  been  adopted  by  some  learned  Bomanists, 
and  also  has  found  champions  in  France  and  Italy.  Hereafter 
I  may  be  allowed  to  say  a  little  about  it  ^  Its  advocates,  if  they 
troubled  themselves  with  our  affairs,  would  claim  many  rules  of 
English  law  as  evidence  that  favours  their  doctrine  and  as  protests 
against  what  they  call  *the  Fiction  Theory/  a  hey  would  also 
tell  us  that  a  good  deal  of  harm  was  done  when,  at  the  end  of  the 
Middle  Ages,  our  common  lawyers  took  over  that  theory  from  the 
canonists  and  tiied,  though  often  in  a  half-heai*ted  way,  to  impose 
it  upon  the  traditional  English  materials. 

In  England  we  are  within  a  measurable  distance  of  the  state- 
ment that  the  only  persons  known  to  our  law  are  men  and  certain 
organized  groups  of  men  which  are  known  as  corporations  aggre- 
gate. Could  we  make  that  statement,  then  we  might  discuss  the 
question  whether  the  organized  group  of  men  has  not  a  will  of  its 
own — a  real,  not  a  fictitious,  will  of  its  own — which  is  really  dis- 
tinct from  the  several  wills  of  its  members.  As  it  is,  however,  the 
corporation  sole  stops,  or  seems  to  stop,  the  way.  It  prejudices  us 
in  favour  of  the  Fiction  Theory.  We  suppose  that  we  personify 
offices. 

Blackstone,  having  told  us  that  '  the  honour  of  inventing '  cor- 
porations '  entirely  belongs  to  the  Romans,'  complacently  adds  that 
'  our  laws  have  considerably  refined  and  improved  upon  the  inven- 
tion, according  to  the  usual  genius  of  the  English  nation  :  particu- 
larly with  regard  to  sole  corporations,  consisting  of  one  person 
only,  of  which  the  Roman  lawyers  had  no  notion  '.'  If  this  be  so, 
we  might  like  to  pay  honour  where  honour  is  due,  and  to  name 
the  name  of  the  man  who  was  the  first  and  true  inventor  of  the 
corporation  sole. 

Sir  Richard  Broke  died  in  1558,  and  left  behind  him  a  Grand 
Abridgement,  which  was  published  in  1568.  Now  I  dare  not  say 
that  he  was  the  father  of '  the  corporation  sole ' ;  indeed  I  do  not 
know  that  he  ever  used  precisely  iliat  phrase ;  but  more  than  once 
he  called  a  parson  a  *  corporation,'  and,  after  some  little  search, 
I  am  inclined  to  believe  that  this  was  an  unusual  statement.  Let 
us  look  at  what  he  says : 

Corporations  et  Capacities^  pi.  41 :  Vide  Trespas  in  fine  ann.  7  E.  4, 
fo.  12  per  Danby :  one  can  give  land  to  a  parson  and  to  his  suc- 
cessors, and  so  this  is  a  corporation  by  the  common  law,  and 
elsewhere  it  is  agi'eed  that  this  is  mortmain. 

^  Dr.  Otto  Qierke,  of  Berlin,  has  been  its  principal  upholder.         '  i  Comm.  469. 
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Corporations  el  CapacitieSy  pi.  68 :  Vide  tithe  Encumbent  14,  that 
a  parson  of  a  church  is  a  coi'poration  in  succession  to  prescribe,  to 
take  land  in  fee,  and  the  like,  39  H.  6,  14  and  7  E.  4,  12. 

Encumbent  ei  Glebe^  pi.  14  [Marginal  note :  Corporacion  en  le 
person :]  a  parson  can  prescribe  in  himself  and  his  predecessor,  39 
H.  6,  fo.  14 ;  and  per  Danby  a  man  may  give  land  to  a  parson  and 
his  successors,  7  E.  4,  fo.  12 ;  and  the  same  per  Littleton  in  his 
chapter  of  Frankalmoin. 

The  books  that  Broke  vouches  will  warrant  his  law,  but  they 
will  not  warrant  his  language.  In  the  case  of  Henry  VI's  reign  * 
an  action  for  an  annuity  is  maintained  against  a  parson  on  the 
ground  that  he  and  all  his  predecessors  have  paid  it ;  but  no  word 
is  said  of  his  being  a  corporation.  In  the  case  of  Edward  IV's 
reign  we  may  find  Danby's  dictum  ^.  He  says  that  land  may  be 
given  to  a  parson  and  his  successors,  and  that  when  the  parson 
dies  the  donor  shall  not  enter ;  but  there  is  no  talk  of  the  parson^s 
corporateness.  So  again  we  may  learn  from  Littleton's  chapter 
on  frankalmoin^  that  land  may  be  given  to  a  parson  and  his 
successors ;  but  again  there  is  no  talk  of  the  parson's  corporateness. 

There  is,  it  is  true,  another  passage  in  what  at  first  sight  looks 
like  Littleton's  text  which  seems  to  imply  that  a  parson  is  a  body 
politic,  and  Coke  took  occasion  of  this  passage  to  explain  that 
every  corporation  is  either  *  sole  or  aggregate  of  many,'  and  by  so 
doing  drew  for  future  times  one  of  the  main  outlines  of  our  Law  of 
Persons*.  However,  Butler  has  duly  noted  the  fact  that  just  the 
words  that  are  important  to  us  at  the  present  moment  are  not  in 
the  earliest  editions  of  the  Tenures,  and  I  believe  that. we  should  be 
very  rash  if  we  ascribed  them  to  Littleton  *. 

Still  the  most  that  I  should  claim  for  Broke  would  be  that  by 
applying  the  term  'corporation'  to  a  parson,  he  suggested  that 
a  very  large  number  of  corporations  sole  existed  in  England,  and 
so  prepared  the  way  for  Coke's  dogmatic  classification  of  persons. 
Apparently  for  some  little  time  past  lawyers  had  occasionally 
spoken  of  the  chantry  priest  as  a  corporation.  So  early  as  1448 
a  writ  is  brought  in  the  name  of '  John  Chaplain  of  the  Chantry  of 
B.  Mary  of  Dale ' ;  objection  is  taken  to  the  omission  of  his  sur- 
name ;  and  to  this  it  is  replied  that  the  name  in  which  he  sues  may 

>  39  Hen.  VI,  f.  13  (Mich.  pi.  17). 

"  7  Edw.  rV,f.  I  a  (Trin.  pi.  a).  *  Lit.  sec.  134. 

*  Lit.  sec.  413 ;  Co,  Lit.  350  a.  Other  chissical  passages  are  Co.  Lit.  a  a ;  SxOiorCa 
Hoapiial  case,  10  Bep.  ag  b. 

*  Littleton  is  teUing  us  that  no  dying  seised  tolls  an  entry  if  the  lands  pass  by 
< succession.'  He  is  supposed  to  add:  *Come  de  prelates,  abbates,  priours,  deans, 
ou  parson  desglyse  [ou  dauter  corps  politike].'  But  the  words  that  are  here 
bracketed  are  not  in  the  Cambridge  MS.;  nor  in  the  edition  by  Lettou  and 
Machlinia ;  nor  in  the  Rouen  edition  ;  nor  in  Pynson's.  On  the  other  hand  they 
stand  in  one,  at  least,  of  Redman's  editions. 
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be  that  by  which  he  is  corporate  ^.  Then  it  would  appear  that  in 
1482  Bryan  C.J.  and  Choke- J.  supposed  the  existence  of  a  corpo- 
ration in  a  case  in  which  an  endowment  was  created  for  a  single 
chantry  priest.  Fitzherbert,  seemingly  on  the  authority  of  an 
unprinted  Year  Book,  represents  them  as  saying  that '  if  the  king 
grants  me  licence  to  make  a  chantry  for  a  priest  to  sing  in  a  certain 
place,  and  to  give  to  him  and  his  successors  lands  to  the  value  of 
a  certain  sum,  and  I  do  this,  that  is  a  good  corporation  without 
further  words '.'  Five  years  later  some  Serjeants,  if  I  understand 
them  rightly,  were  condemning  as  void  just  such  licences  as  those 
which  Biyan  and  Catesby  had  discussed,  and  thereby  were  pro- 
posing to  provide  the  lately  crowned  Henry  VII  with  a  rich  crop 
of  forfeitures.  Keble  opines  that  such  a  licence  does  not  create 
a  corporation  (apparently  because  the  king  cannot  delegate  his 
corporation-making  power),  and  further  opines  that  the  permission 
to  give  land  to  a  corporation  that  does  not  already  exist  must  be 
invalid*.  Whether  more  came  of  this  threat — for  such  it  seems 
to  be — I  do  not  know  *.  Bullying  the  chantries  was  not  a  new 
practice  in  the  days  of  Henry  VIFs  son  and  grandson.  In  1454 
Romayn*s  Chantry,  which  had  been  confirmed  by  Edwai'd  III  and 
Richard  II,  stood  in  need  of  a  private  Act  of  Parliament  because 
a  new  generation  of  lawyers  was  not  content  with  documents 
which  had  satisfied  their  less  ingenious  predecessors  ^. 

Now  cases  relating  to  endowed  chantry  priests  were  just  the 
cases  which  might  suggest  an  extension  of  the  idea  of  corporate- 
ness  beyond  the  sphere  in  which  organized  groups  of  men  are 
active.  Though  in  truth  it  was  the  law  of  mortmain,  and  not  any 
law  touching  the  creation  of  fictitious  personality,  which  originally 
sent  the  founders  of  chantries  to  seek  the  king's  licence,  still  the 
king  was  by  this  time  using  somewhat  the  same  language  about 
the  single  chantry  priest  that  he  had  slowly  learned  to  use  about 
bodies  of  burgesses  and  others.  The  king,  so  the  phrase  went,  was 
enabling  the  priest  to  hold  land  to  himself  and  his  successors.  An 
investigation  of  licences  for  the  formation  of  chantries  might  lead 
to  some  good  results.    At  present,  however,  I  cannot  easily  believe 

'  27  Hen.  VT,  f.  3  (Mich.  pi.  24)  :  *poet  e«tre  eniende  que  11  est  corporate  par 
tiel  nom.' 

*  Fitz.  Abr.  Graunt,  pi.  30,  citing  T.  2  2  Edw.  IV  and  M.  2 1  Edw.  IV,  56.  The  earlier 
part  of  the  ease  stands  in  Y.  B.  21  Edw.  IV,  f.  55  (Mich.  pi.  28).  The  case  concerned 
the  municipal  corporation  of  Norwich,  and  the  dictum  must  have  been  gratuitous. 

»  2  Hen.  VII.  f.  13  (HiL  pi.  16}. 

*  20  Hen.  VII,  t  7  (Mich.  pL  17) :  Rede  J.  seems  to  say  that  such  a  licence  would 
make  a  corporation. 

'  Rot.  Pari.  y.  258.  It  had  been  supposed  for  a  hundred  and  twenty  years  that 
there  had  been  a  chantry  suiBoiently  founded  in  law  and  to  have  stood  stable  in 
perpetuity  '  which  for  certain  diminution  of  the  form  of  making  used  in  the  law  at 
these  days  is  not  held  sufficient.' 
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that,  even  when  the  doom  of  the  chantries  was  not  far  distant, 
English  lawyers  were  agreed  that  the  king  could  make,  and  some- 
times did  make,  a  corporation  out  of  a  single  man  or  out  of  that 
man's  official  chai-acter.  So  late  as  the  year  1522,  the  year  after 
Richard  Broke  took  his  degree  at  Oxford,  Fineux,  C.  J.  B.  B.,  was, 
if  I  catch  the  sense  of  his  words,  declaring  that  a  corporation  sole 
would  he  an  absurdity,  a  nonentity.  *  It  is  argued,'  he  said,  *  that 
the  Master  and  his  Brethren  cannot  make  a  gift  to  the  Master, 
since  he  is  the  head  of  the  corporation.  Therefore  let  us  see  what 
a  corporation  is  and  what  kinds  of  corporations  there  are.  A  cor- 
poration is  an  aggregation  of  head  and  body  :  not  a  head  by  iteelf, 
nor  a  body  by  itself;  and  it  must  be  consonant  to  reason,  for 
otherwise  it  is  worth  nought.  For  albeit  the  king  desires  to  make 
a  corporation  of  J.  S.,  that  is  not  good,  for  common  reason  tells  us 
that  it  is  not  a  permanent  thing  and  cannot  have  successors^.' 
The  Chief  Justice  goes  on  to  speak  of  the  Parliament  of  King, 
Lords,  and  Commons  as  a  corporation  by  the  common  law.  He 
seems  to  find  the  essence  of  corporateness  in  the  permanent  exist- 
ence of  the  organized  group,  the  '  body '  of  *  members,'  which 
remains  the  same  body  though  its  particles  change,  and  he  denies 
that  this  phenomenon  can  exist  where  only  one  man  is  concerned. 
There  is  no  permanence.  The  man  dies  and,  if  there  is  office  or 
benefice  in  the  case,  he  will  have  no  successor  until  time  has 
elapsed  and  a  successor  has  been  appointed.  That  is  what  had 
made  the  parson's-  case  a  difficult  case  for  English  lawyers. 
Fineux  was  against  feigning  corporateness  where  none  really 
existed.  At  any  rate,  a  good  deal  of  his  judgment  seems  incom- 
patible with  the  supposition  that  *  corporation  sole '  was  in  1522 
a  term  in  current  use. 

That  term  would  never  have  made  its  fortune  had  it  not  been 
applied  to  a  class  much  wider  and  much  less  exposed  to  destructive 
criticism  than  was  the  class  of  permanently  endowed  chantry 
priestfi.  That  in  all  the  Year  Books  a  parochial  rector  is  never 
called  a  corporation  I  certainly  dare  not  say.  Still,  as  a  note  at 
the  end  of  this  paper  may  serve  to  show,  I  have  unsuccessfully 
sought  the  word  in  a  large  number  of  places  where  it  seemed 
likely  to  be  found  if  ever  it  was  to  be  found  at  all.  Such  places 
are  by  no  means  rare.  Not  unfrequently  the  courts  were  com- 
pelled to  consider  what  a  parson  could  do  and  could  not  do,  what 

*  14  Hen.  VIII,  f.  3  (Mich.  pi.  a)  :  *  Car  coment  que  le  roy  vent  faire  corporacion 
a  J.  S.  oeo  n'est  bon,  pur  eeo  que  comon  reson  dit  que  n'est  chose  permanente  et  ne 
pent  aver  auccessor.'  Considering  the  context,  I  do  not  think  that  I  translate  this 
unfairly,  though  the  words  *  faire  corporacion  a  J.  S.'  may  not  be  exactly  rendered  or 
renderable.  The  king,  we  may  say,*  cannot  make  a  corporation  which  shall  have 
J.  S.  for  its  basis.  [^  Grant  to  J.  S.  to  be  a  corporation  seems  the  most  plausible 
Torsion. — Ed.] 


340  The  Law  Quarterly  Review.  [No.  LXIV. 

leases  he  could  grant,  what  charges  he  could  create,  what  sort  of 
estate  he  had  in  his  glebe.  Even  in  Coke's  time  what  we  may  call 
the  theoretical  construction  of  the  parson's  relation  to  the  glebe  had 
hardly  ceased  to  be  matter  of  debate.  '  In  whom  the  fee  simple 
of  the  glebe  is/  said  the  great  dogmatist,  '  is  a  question  in  our 
books  ^*  Over  the  glebe,  over  the  parson's  freehold,  the  parson's 
fee,  the  parson's  power  of  burdening  his  church  or  his  successors 
with  pensions  or  annuities,  there  had  been  a  great  deal  of  contro- 
versy ;  but  I  cannot  find  that  into  this  controversy  the  term  *  cor- 
poration '  was  introduced  before  the  days  of  Richard  Broke. 

If  now  we  turn  from  the  phrase  to  the  legal  phenomena  which 
it  is  supposed  to  describe,  we  must  look  for  them  in  the  eccle- 
siastical sphere.  Coke  knew  two  corporations  sole  that  were  not 
ecclesiastical,  and  I  cannot  find  that  he  knew  more.  They  were 
a  strange  pair:  the  king^  and  the  chamberlain  of  the  city  of 
London'.  As  to  the  civic  officer,  a  case  from  1468  shows  us 
a  chamberlain  suing  on  a  bond  given  to  a  previous  chamberlain 
'  and  his  successors.'  The  lawyers  who  take  part  in  the  argument 
say  nothing  of  any  corporation  sole,  and  seem  to  think  that  obliga- 
tions could  be  created  in  favour  of  the  Treasurer  of  England  and 
his  successors  or  the  Chief  Justice  and  his  successors  *.  As  to  the 
king,  I  strongly  suspect  that  Coke  himself  was  living  when  men 
first  called  the  king  a  corporation  sole,  though  many  had  called 
him  the  head  of  a  corporation.  But  of  this  at  another  time.  The 
centre  of  sole  corporateness,  if  we  may  so  speak,  obviously  lies 
among  ecclesiastical  institutions.  If  there  are  any,  there  are 
thousands  of  corporations  sole  within  the  province  of  church 
property  law. 

But  further,  we  must  concentrate  our  attention  upon  the  parish 
parson.  We  may  find  the  Elizabethan  and  Jacobean  lawyers  applying 
the  new  term  to  bishops,  deans,  and  prebendaries  ;  also  retrospec- 
tively to  abbots  and  priors.  Their  cases,  however,  differed  in  what 
had  been  a  most  important  respect  from  the  case  of  the  parochial 
rector.  They  were  members,  in  most  instances  they  were  heads, 
of  corporations  aggregate.  As  is  well  known,  a  disint^gi-ating 
process  had  long  been  at  work  within  the  ecclesiastical  groups, 
more  especially  within  the  cathedral  groups  ^.  Already  when  the 
Year  Books  begin  their  tale  this  process  had  gone  far.  The  bishop 
has  lands  that  are  severed  from  the  lands  of  the  cathedral  chapter 
or  cathedral  monastery ;  the  dean  has  lands,  the  prebendary  has 
lands  or  other  sources  of  revenue.     These  pai*titions  have  ceased 

*  Co.  Lit.  540  b,  341  a.  '  Sutton'B  Hospital  case,  lo  Bep.  99  b. 

*  M%Dood*s  oase,  4  Rep.  65  a.  •  8  Edw.  IV,  f.  18  (Mich.  pi.  29). 

*  Lib.  Ass.  f.  117,  ann.  35,  pi.  8 :  *  All  the  cathedral  churches  and  their  possessions 
were  at  one  time  a  gross.' 
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to  be  merely  matters  of  internal  economy ;  they  have  an  external 
validity  which  the  temporal  courts  recognize  ^.  Still,  throughout 
the  Middle  Ages  it  is  never  forgotten  that  the  bishop  who  as  bishop 
holds  lands  severed  from  the  lands  of  the  chapter  or  the  convent 
holds  those  lands  as  head  of  a  corporation  of  which  canons  or 
monks  are  members.  This  is  of  great  theoretical  importance,  for 
it  obviates  a  difficulty  which  our  lawyers  have  to  meet  when  they 
consider  the  situation  of  the  parochial  rector.  In  the  case  of  the 
bishop  a  permanent  *  body '  exists  in  which  the  ownership,  the  full 
fee  simple,  of  lands  can  be  reposed.  *For/  as  Littleton  says, 
'  a  bishop  may  have  a  writ  of  right  of  the  tenements  of  the  right  of 
his  church,  for  that  the  right  is  in  his  chapter,  and  the  fee  simple 
abideth  in  him  and  in  his  chapter^.'  The  application  of  the  term 
'  corporation  sole '  to  bishops,  deans,  and  prebendaries  marked 
the  end  of  the  long  disintegrating  process,  and  did  some  harm  to 
our  legal  theories.  If  the  episcopal  lands  belong  to  the  bishop  as 
a  *  corporation  sole/  why,  we  may  ask,  does  he  require  the  consent 
of  the  chapter  if  he  is  to  alienate  them  ?  The  *  enabling  statute '  of 
Henry  VIII  and  the  *  disabling  statutes '  of  Elizabeth  deprived  this 
question  of  most  of  its  practical  importance.  Thenceforward  in 
the  way  of  grants  -or  leases  the  bishop  could  do  little  with  that 
he  could  not  do  without  the  chapter's  consent  ^  It  is  also  to  be 
remembered  that  an  abbot's  powers  were  exceedingly  lai'ge;  he 
ruled  over  a  body  of  men  who  were  dead  in  the  law,  and  the 
property  of  his  *  house  '  or  *  church '  was  very  much  like  his  own 
property.  Even  if  without  the  chapter's  consent  he  alienated  land, 
he  was  regarded,  at  least  by  the  temporal  courts,  much  rather  as 
one  who  was  attempting  to  wrong  his  successors  than  as  one  who 
was  wronging  that  body  of  *  incapables '  of  which  he  was  the  head. 
It  is  to  be  remembered  also  that  in  England  many  of  the  cathedrals 
were  monastic.  This  gave  our  medieval  lawyers  some  thoughts 
about  the  heads  of  corporations  aggregate  and  about  the  power- 
lessness  of  headless  bodies  which  seem  strange  to  us.  A  man 
might  easily  slip  from  the  statement  that  the  abbey  is  a  corpora- 
tion into  the  statement  that  the  abbot  is  a  corporation,  and  I  am 
far  from  saying  that  the  latter  phrase  was  never  used  so  long  as 
England  had  abbots  in  it  ^ ;  but,  so  far  as  I  can  see,  the  '  corpora- 

^  I'or  infltance,  Chapter  y.  Dean  qf  Lincoln^  9  Edw.  Ill,  f.  18  (Trin.  pi.  3)  and  f.  33 
(Mich.  pi.  33). 

*  Litt.  sec.  645.  6  Edw.  Ill,  f.  10,  11  (Hil.  pi.  28),  it  ia  said  in  argument,  <The 
right  of  the  church  [of  York]  abides  rather  in  the  dean  and  chapter  than  in  the 
archbishop,  car  ceo  ne  mourt  pas.'  This  case  is  continued  in  6  Edw.  Ill,  f.  50 
(Mich.  pi.  50). 

>  See  Coke*s  exposition,  Go.  Lit.  44  a,  if ;  and  Blackstone's,  2  Com.  319. 

•  Apparently  in  1487  (3  Hen.  VII,  f  11,  Mich.  pi.  i),  Vavasor  J.  said  'chescun 
abbe  est  corps  politique,  car  11  ne  poet  rien  prendre  forsque  al  use  del  Meason.' 
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tion  sole '  makes  its  entry  into  the  cathedral  along  with  the  royal 
supremacy  and  other  novelties.  Our  interest  lies  in  the  parish 
church  \ 

Of  the  parish  church  there  is  a  long  story  to  be  told.  Dr.  Stutz 
is  telling  it  in  a  most  interesting  manner  ^  Our  own  Selden, 
however,  was  on  the  true  track ;  ho  knew  that  the  patron  had  once 
been  more  than  a  patron  \  and  we  need  go  no  further  than  Black- 
stone's  Commentaries  to  learn  that  Alexander  III  did  something 
memorable  in  this  matter  *.  To  be  brief :  in  the  twelfth  century  we 
may  regard  the  patron  as  one  who  has  been  the  owner  of  church 
and  glebe  and  tithe,  but  an  owner  from  whom  ecclesiastical  law  has 
gradually  been  sucking  his  ownership.  It  has  been  insisting  with 
varying  success  that  he  is  not  to  make  such  profit  out  of  his  church 
as  bis  heathen  ancestor  would  have  made  out  of  a  god-house.  He 
must  demise  the  church  and  an  appurtenant  manse  to  an  ordained 
clerk  approved  by  the  bishop.  The  ecclesiastical  '  benefice  '  is  the 
old  Frankish  beneficium,  the  old  land-loan  of  which  we  read  in  all 
histories  of  feudalism^.  In  the  eleventh  century  occurred  the 
world-shaking  quarrel  about  investitures.  Emperors  and  princes 
had  been  endeavouring  to  treat  even  ancient  cathedrals  as  their 
'  owned  churches.'  It  was  over  the  investiture  of  bishops  that  the 
main  struggle  took  place;  nevertheless,  the  principle  which  the 
Hildebrandine  papacy  asserted  was  the  broad  principle,  ^  No  inves- 
titure by  the  lay  hand.'  Slowly  in  the  twelfth  century,  when  the 
more  famous  dispute  had  been  settled,  the  new  rule  was  made  good 
by  constant  pressure  against  the  patrons  or  owners  of  the  ordinary 
churches.  Then  a  great  lawyer,  Alexander  III  (1159-81),  suc- 
ceeded, so  we  are  told,  in  finding  a  new  'juristic  basis '  for  that 
right  of  selecting  a  clerk  which  could  not  be  taken  away  from  the 
patron.  That  right  was  to  be  conceived  no  longer  as  an  offshoot 
of  ownership,  but  as  an  outcome  of  the  Church's  gratitude  towards 

*  Is  the  idea  of  the  incapacity  of  a  headless  corporation  capable  of  doing  harm  at 
the  present  day  ?  Grant,  Corporfttions,  no,  says  that  *  if  a  master  of  a  college  deyise 
lands  to  the  college,  they  cannot  take,  because  at  the  moment  of  his  death  they  are 
an  incomplete  body/  His  latest  authority  is  Dalison,  31.  In  1863  Dr.  Whewell  or 
his  legal  adviser  was  careful  about  this  matter.  A  devise  was  made  *  unto  the 
Master,  Fellows,  and  Scholars  of  Trinity  College  aforesaid  and  their  successors  for 
ever,  or,  in  case  that  devise  would  fail  of  effect  in  consequence  of  there  being  no 
Master  of  the  said  College  at  my  death,  then  to  the  persons  who  shall  be  the  Senior 
Fellows  of  the  said  College  at  my  decease  and  their  heirs  until  the  appointment  of 
a  Master  of  such  College,  and  from  and  after  such  appointment  (being  within 
twenty-one  years  after  my  death)  to  the  Master,  Fellows,  and  Scholars  of  the  said 
College  and  their  successors  for  ever/  Thus  international  law  was  endowed  while 
homage  was  paid  to  the  law  of  England.  But  perhaps  I  do  wix>ng  in  attracting 
attention  to  a  rule  that  should  be,  if  it  is  not,  obsolete. 

*  Ulrich  Stutz,  Geschichte  des  kirchlichen  Bonefizialwesens.  Only  the  first  part 
has  yet  appeared,  but  Dr.  Stutz  sketched  his  programme  in  Die  Eigenkirche, 
Berlin,  1895. 

'  History  of  Tithes,  c.  12.  *  a  Bl.  Com.  23. 

'  Stutz,  Lehen  und  PfrSnde,  Zeitschrift  der  Savlgny-Stiftung,  Germ.  Abt.  xx.  213. 
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a  pious  founder.  Thus  was  laid  the  groundwork  of  the  classical 
law  of  the  Catholic  Church  about  the  ins  patronatus]  and,  as 
Dr.  Stutz  says,  the  Church  was  left  free  to  show  itself  less  and  less 
grateful  as  time  went  on. 

One  part  of  Pope  Alexander's  scheme  took  no  effect  in  England. 
Investiture  by  the  lay  hand  could  be  suppressed.  The  parson  was 
to  be  instituted  and  inducted  by  his  ecclesiastical  superiors.  Thus 
his  rights  in  church  and  glebe  and  tithe  would  no  longer  appear 
as  rights  derived  out  of  the  patron's  ownership,  and  the  patron's 
rights,  if  they  were  to  be  conceived — and  in  England  they  certainly 
would  be  conceived — as  rights  of  a  proprietary  kind,  would  be 
rights  in  an  incorporeal  thing,  an  *  objectified '  advowson.  But 
with  successful  tenacity  Henry  II  and  his  successors  asserted  on 
behalf  of  the  temporal  forum  no  merely  concurrent,  but  an  abso- 
lutely exclusive  jurisdiction  over  all  disputes,  whether  possessory 
or  petitory,  that  touched  the  advowson.  One  consequence  of  this 
most  impoi-tant  assertion  was  that  the  English  law  about  this 
matter  strayed  away  from  the  jurisprudence  of  the  Catholic  Church. 
If  we  compare  what  we  have  learned  as  the  old  English  law  of 
advowsons  with  the  iu9  commune  of  the  Catholic  Church  as  it  is 
stated  by  Dr.  Hinschius  we  shall  see  remarkable  differences,  and  in 
all  cases  it  is  the  law  of  England  that  is  the  more  favourable  to 
patronage  ^.  Also  in  England  we  read  of  survivals  which  tell  us  that 
the  old  notion  of  the  patron's  ownership  of  the  church  died  hard  \ 

But  here  we  are  speaking  of  persons.  If  the  patron  is  not,  who 
then  is  the  owner  of  the  church  and  glebe  ?  The  canonist  will 
*  subjectify '  the  church.  The  church  (subject)  owns  the  church 
(object).  Thus  he  obtains  temporary  relief^.  There  remains  the 
question  how  this  owning  church  is  to  be  conceived  ;  and  a  trouble- 

^  Kirchenrecht,  vol.  iii.  p.  i  ff.  In  particular,  English  law  regards  patronage  as 
normal.  When  the  ordinary  freely  chooses  the  clerk,  this  is  regarded  as  an  exercise 
of  patronage  ;  and  so  we  come  by  the  idea  of  a  *  collative  advowson.'  On  the  other 
hand,  the  catholic  canonist  should,  so  I  understand,  look  upon  jxatronage  as 
abnormal,  should  say  that  when  the  bishop  selects  a  clerk  this  is  an  exercise  not  of 
patronage  but  of  'jurisdiction/  and  should  add  that  the  case  in  which  a  bishop  as 
bishop  is  patron  of  a  benefice  within  his  own  diocese,  though  not  impossible,  is 
extremely  rare  (Hinschius,  op.  cit  pp.  35-7).  To  a  king  who  was  going  to  exercise 
the  '  patronage '  annexed  to  vacant  bishoprics,  but  could  not  claim  spiritual  juris- 
diction, this  difference  was  of  high  importance. 

'  See  Pike,  Feoffment  and  Livery  of  Incorporeal  Hereditaments,  Law  Quarterlt 
RxviBW,  V.  29,  35  flf.  43  Edw.  Ill,  f.  I  (Hil.  pi.  4) :  advowson  conveyed  by  feoffment 
at  church  door.  7  Edw.  Ill,  f.  5  (Hil.  pi.  7)  :  Herle's  dictum  that  not  long  ago  men 
did  not  know  what  an  advowson  was,  but  granted  churches.  11  Hen.  VI,  f.  4 
(Mich.  pi.  8) :  per  Martin,  an  advowson  will  pass  by  livery,  and  in  a  writ  of  right 
of  advowson  the  summons  must  be  made  upon  the  glebe.  38  Edw.  Ill,  f.  4  (scire 
facias)  :  per  Finchden,  perhaps  in  old  time  the  law  was  that  patron  without  parson 
could  charge  the  glebe.  9  Hen.  VI,  f.  52  (Mich.  pi.  35) :  the  advowson  of  a  church 
is  assets,  for  it  is  an  advantage  to  advance  one's  blood  or  one's  friend.  5  Hen.  VII, 
f.  37  (Trin.  pi.  3) :  per  Vavasour  and  Danvers,  an  advowson  lies  in  tenure,  and  one 
may  distrain  [for  the  services]  in  the  churchyard. 

'  See  Gierke,  Genossenschaftsrecht,  vol.  ill.  passim. 
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some  question  it  is.  What  is  the  relation  of  the  ecclesia  partieularis 
(church  of  Ely  or  of  Trumpington)  to  the  universal  church  ?  Are 
we  to  think  of  2k  persona  fcla^  or  of  a  patron  saint,  or  of  the  Bride  of 
Christ,  or  of  that  vast  corporation  aggregate  the  eongregatio  omnium 
fdelinm^  or  of  Christ's  vicar  at  Rome,  or  of  Christ's  poor  throughout 
the  world ;  or  shall  we  say  that  walls  are  capable  of  retaining 
possession  ?  Mystical  theories  break  down :  persons  who  can  never 
be  in  the  wrong  are  useless  in  a  court  of  law.  Much  might  be  and 
much  was  written  about  these  matters,  and  we  may  observe  that 
the  extreme  theory  which  places  the  ownership  of  all  church 
property  in  the  pope  was  taught  by  at  least  one  English  canonist  ^ 
Within  or  behind  a  subjectified  church  lay  problems  which  English 
lawyers  might  well  endeavour  to  avoid. 

On  the  whole  it  seems  to  me  that  a  church  is  no  person  in  the 
English  temporal  law  of  the  later  Middle  Ages.  I  do  not  mean  that 
our  lawyers  maintain  one  consistent  strain  of  language.  That  is 
not  so.  They  occasionally  feel  the  attraction  of  a  system  which 
would  make  the  parson  a  guardian  or  curator  of  an  ideal  ward. 
Ecclesia  fungitvr  vice  minoris  is  sometimes  on  their  lips^.  The 
thought  that  the  '  parson '  of  a  church  was  or  bore  the  *  person '  of 
the  church  was  probably  less  distant  from  them  than  it  is  from  us, 
for  the  two  words  long  remained  one  word  for  the  eye  and  for  the 
ear.  Coke,  in  a  theoretical  moment,  can  teach  that  in  the  person 
of  the  parson  the  church  may  sue  for  and  maintain  *  her '  right  ^. 
Again,  it  seems  that  conveyances  were  sometimes  made  to  a  parish 
church  without  mention  of  the  parson^,  and  when  an  action  for 
land  is  brought  against  a  rector  he  wiU  sometimes  say, '  I  found 
my  church  seised  of  this  land,  and  therefore  pray  aid  of  patron  and 
ordinary  ^.' 

We  may,  however,  remember  at  this  point  that  in  modem 
judgments  and  in  Acts  of  Parliament  lands  are  often  spoken 
of  as  belonging  to  *  a  charity.'  Still,  our  books  do  not  teach  us 
that  charities  are  persons.  Lands  that  belong  to  a  charity  are 
owned,  if  not  by  a  corporation,  then  by  some  man  or  men.  Now 
we  must  not  press  this  analogy  between  medieval  churches  and 
modem  charities  very  far,  for  medieval  lawyers  were  but  slowly 
elaborating  that  idea  of  a  trust  which  bears  heavy  weights  in 
modem  times  and  enables  all  religious  bodies,  except  one  old- 
fashioned  body,  to  conduct  their  affairs  conveniently  enough  with- 
out an  apparatus  of  corporations  sole.  Still,  in  the  main,  church 
and  charity  seem  alike.    Neither  ever  sues,  neither  is  ever  sued. 

'  J.  de  Athon  (ed.  1679),  p.  76,  gl.  ad  v.  dummorum  pcfi/itificum. 
'  PoUock  and  Maitland,  Hist.  Eng.  Law,  ed.  a,  i.  503. 

•  Co.  Lit.  300  b. 

*  1 1  Hen.  IV,  f.  84  (Trin.  pi.  34).    But  sec  8  Hon.  V,  f.  4  (Hil.  pi.  15). 
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The  parson  holds  land  '  in  right  of  his  church.'  So  the  king  can 
hold  land  or  claim  a  wardship  or  a  presentation,  sometimes  ^  in 
right  of  his  crown/  but  sometimes  'in  right  of  an  escheated 
honour  or  a  vacant  bishopric.  So  too  medieval  lawyera  were 
learning  to  say  that  an  executor  will  own  some  goods  in  his  own 
right  and  others  en  auter  droit. 

The  failure  of  the  church  to  become  a  person  for  English  tem- 
poral lawyers  is  best  seen  in  a  rule  of  law  which  can  be  traced  fipom 
Bracton's  day  to  Coke's  through  the  length  of  the  Year  Books. 
A  bishop  or  an  abbot  can  bring  a  writ  of  right,  a  parson  cannot. 
The  parson  requires  a  special  action,  the  iurata  utrum ;  it  is  a  singii- 
lare  beneficium'^  provided  to  suit  his  peculiar  needs.  The  diffi- 
culty that  had  to  be  met  was  this : — You  can  conceive  ownership, 
a  full  fee  simple,  vested  in  a  man  '  and  his  heirs,'  or  in  an  organized 
body  of  men  such  as  a  bishop  and  chapter,  or  abbot  and  convent, 
but  you  cannot  conceive  it  reposing  in  the  series,  the  intermittent 
series,  of  parsons.  True,  that  the  iurafa  utrum  will  be  set  to  inquire 
whether  a  field  belongs  (pertinet)  to  the  plaintiff's  '  church.'  But 
the  necessity  for  a  special  action  shows  us  that  the  pertinet  of  the 
writ  is  thought  of  as  the  pertinet  of  appurtenancy,  and  not  as  the 
pertinet  of  ownership.  As  a  garden  belongs  to  a  house,  as  a  stopper 
belongs  to  a  bottle,  not  as  house  and  bottle  belong  to  a  man,  so 
the  glebe  belongs  to  the  church. 

If  we  have  to  think  of  *  subjectification,'  we  have  to  think  of 
'  objectification '  also.  Some  highly  complex  ^  things '  were  made 
by -medieval  habit  and  perceived  by  medieval  law.  One  such 
thing  was  the  manor ;  another  such  thing  was  the  church.  Our 
pious  ancestors  talked  of  their  churches  much  as  they  talked  of 
their  manors.  They  took  esplees  of  the  one  and  esplees  of  the 
other ;  they  exploited  the  manor  and  exploited  the  church.  True, 
that  the  total  sum  of  right,  valuable  right,  of  which  the  church  was 
the  object  might  generally  be  split  between  parson,  patron,  and 
'  ordinary.  Usually  the  claimant  of  an  advowson  would  have  to 
say  that  the  necessary  exploitation  of  the  church  had  been  per- 
formed, not  by  himself,  but  by  his  presentee.  But  let  us  suppose 
the  church  impropriated  by  a  religious  house,  and  listen  to  the  head 
of  that  house  declaring  how  to  his  own  proper  use  he  has  taken 
esplees  in  oblations  and  obventions,  great  tithes,  small  tithes,  and 
other  manner  of  tithes  ^.  Or  let  us  see  him  letting  a  church  to  farm 
for  a  term  of  years  at  an  annual  rent  \  The  church  was  in  many 
contexts  a  complex  thing,  and  by  no  means  extra  commercium. 
I  doubt  if  it  is  generally  known  how  much  was  done  in  the  way  of 

*  Bracton,  f.  386  b.  *  *  5  Edw.  Ill,  f.  18  (Pasch.  pi.  18). 

'  9  Hen.  V,  f.  8  (Mich.  pi.  i). 
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charging  'churches'  with  annuities  or  pensions  in  the  days  of 
Catholicism.  On  an  average  every  year  seems  to  produce  one* 
law  suit  that  is  worthy  to  be  reported  and  has  its  origin  in  this 
practice.  In  the  Year  Books  the  church's  objectivity  as  the  core  of 
an  exploitable  and  enjoyable  mass  of  wealth  is,  to  say  the  least,  far 
more  prominent  than  its  subjectivity  ^ 

'If/  said  Rolfe  Seij.,  in  1421,  'a  man  gives  or  devises  land  to 
God  and  the  church  of  St.  Peter  of  Westminster,  his  gift  is  good,  for 
the  church  is  not  the  house  nor  the  walls,  but  is  to  be  understood 
as  the  ecclesia  spiritualise  to  wit,  the  abbot  and  convent,  and  because 
the  abbot  and  convent  can  receive  a  gift,  the  gift  is  good  .  . .  but  a 
parish  church  can  only  be  understood  as  a  house  made  of  stones  and 
walls  and  roof  which  cannot  take  a  gift  or  feoffment  V 

We  observe  that  Qod  and  St.  Peter  are  impracticable  feoffees,  and 
that  the  learned  Serjeant's  '  spiritual  church '  is  a  body  of  men  at 
Westminster.  It  seems  to  me  that  throughout  the  Middle  Ages 
there  was  far  more  doubt  than  we  should  expect  to  find  as  to  the 
validity  of  a  gift  made  to  *  the  [parish]  church  of  X*  or  to  '  the 
parson  of  X  and  his  successora,'  and  that  Broke  was  not  performing 
a  needless  task  when  he  vouched  Littleton  and  Danby  to  warrant  a 
gift  that  took  the  latter  of  these  forms.  Not  much  land  was,  I  take 
it,  being  conveyed  to  parish  churches  or  parish  parsons,  while  for 
the  old  glebe  the  parson  could  have  shown  no  title  deeds.  It  had 
been  acquired  at  a  remote  time  by  a  slow  expix)priation  of  the 
patron. 

The  patron's  claim  upon  it  was  never  quite  forgotten.  Unless 
I  have  misread  the  books,  a  tendency  to  speak  of  the  church  as 
a  person  grows  much  weaker  as  time  goes  on.  There  is  more  of  it 
in  Bracton  than  in  Littleton  or  Fitzherbert  ^.  English  lawyers 
were  no  longer  learning  from  civilians  and  canonists,  and  were  con- 

^  Sometimes  the  thing  that  is  let  to  farm  is  oaUed,  not  the  church,  but  the 
rectory.  This,  howeTer,  does  not  mean  merely  the  rectory  house,  ai  Hen.  VII, 
f.  ai  (Pasch.  pi.  11) :  '  The  church,  the  churchyard,  and  the  tithe  make  the  rectory, 
and  under  the  name  of  rectory  they  pass  by  parol.'  See  Qrtentiade  v.  Darby ^  L.  R. 
3  Q.  B.  431  :  The  lay  impropriator's  right  to  the  herbage  of  the  churchyard 
maintained  against  a  perpetual  curate  :  a  learned  judgment  by  Blackburn  J.  See 
also  Lyndwood,  Provinciale,  pp.  154  if,  as  to  the  practice  of  letting  churches. 
30  Edw.  Ill,  f.  I  :  Action  of  account  against  bailiff  of  the  plaintiflTs  church ; 
unsuooessful  objection  that  defendant  should  be  called  bailiff,  not  of  the  church, 
but  of  a  rectory:  car  esglise  est  a  les  parochiens,  et  nemy  le  seen  [the  parson's]. 
This  is  the  only  instance  that  I  have  noticed  in  the  Year  Books  of  any  phrase  which 
would  seem  to  attribute  to  the  parishioners  any  sort  of  proprietary  right  in  the 
church. 

*  8  Hen.  V,  f.  4  (Hil.  pi.  if).  I  omit  some  words  expressing  the  often  recurring 
theory  that  the  conventual  church  cannot  accept  a  gift  made  when  there  is  no 
abbot.     Headless  bodies  cannot  act,  but  they  can  retain  a  right 

'  ai  Edw.  IV,  f.  61  (^ Mich.  pi.  33)  :  per  Pigot,  fines  were  formerly  received  which 
purported  to  convey  Leo  et  ecdeeiaey  but  the  judges  of  those  days  were  ignorant  of  the 
law.  9  Hen.  VII,  f.  11  (Mich.  pi.  6):  conveyances  to  Ood  and  the  church  are  still 
held  valid  if  made  in  old  time  ;  they  would  not  be  valid  if  made  at  the  present  day. 
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struoting  their  grand  scheme  of  estates  in  land.  It  is  with  their 
heads  full  of  *  estates '  that  they  approach  the  problem  of  the  glebe, 
and  difficult  they  find  it.  At  least  with  the  consent  of  patron  and 
ordinary,  the  parson  can  do  much  that  a  tenant  for  life  cannot  do  ^ ; 
and,  on  the  other  hand,  he  cannot  do  all  that  can  be  done  by 
a  tenant  in  fee  simple.  It  is  hard  to  find  a  niche  for  the  rector  in 
our  system  of  tenancies.  But  let  us  observe  that  this  difficulty 
only  exists  for  men  who  are  not  going  to  personify  churches  or 
offices. 

There  is  an  interesting  discussion  in  1430^  The  plaintiflTs 
ancestor  had  recovered  land  from  a  parson,  the  predecessor  of  the 
defendant,  by  writ  of  Cessavit ;  he  now  sues  by  Scire  facias,  and  the 
defendant  prays  aid  of  the  patron ;  the  question  is  whether  the  aid 
prayer  is  to  be  allowed. 

Cottesmore  J.  says  : — 

*  I  know  well  that  a  parson  has  only  an  estate  for  the  term  of  his 
life  ;  and  it  maybe  that  the  plaintiff  after  the  judgment  released  to 
the  patron,  and  such  a  release  would  be  good  enough,  for  the  rever- 
sion of  the  church  is  in  him  [the  patron],  and  this  release  the 
parson  cannot  plead  unless  he  has  aid.  And  I  put  the  case  that 
a  man  holds  land  of  me  for  the  term  of  his  life,  the  reversion  being 
in  me ;  then  if  one  who  has  right  in  the  land  releases  to  me  who  am 
in  reversion^  is  not  that  release  good  ?     So  in  this  case.' 

Paston  J.  takes  the  contrary  view : — 

'  I  learnt  for  law  that  if  Praecipe  quod  reddai  is  brought  against 
an  abbot  or  a  parson,  they  shall  never  have  aid,  for  they  have 
a  fee  simple  in  the  land,  for  the  land  is  given  to  them  and  their  suc- 
cessors, so  that  no  reversion  is  reserved  upon  the  gift.  ...  If  a  writ 
of  right  is  brought  against  them  they  shiJl  join  the  mise  upon  the 
mere  droit,  and  that  proves  that  they  have  a  better  estate  than  for 
term  of  life.  And  I  have  never  seen  an  estate  for  life  with  the 
i-eversion  in  no  one ;  for  if  the  parson  dies  the  freehold  of  the  glebe 
is  not  in  the  patron,  and  no  writ  for  that  land  is  maintainable 
against  any  one  until  there  is  another  parson.  So  it  seems  to  me 
that  aid  should  not  be  granted.' 

Then  speaks  Babington  C.  J.,  and,  having  put  an  ingenious  case 
in  which,  so  he  says,  there  is  a  life  estate  without  a  reversion,  he 
proceeds  to  distinguish  the  case  of  the  abbot  from  that  of  the 
parson : — 

'  When  an  abbot  dies  seised  the  freehold  always  remains  in  the 

^  Even  without  the  active  oonourrence  of  patron  and  ordinary,  who  perhaps 
would  make  default  when  prayed  in  aid,  the  parson  could  do  a  good  deal  in  the 
way  of  diminishing  his  successor's  revenue  by  suffering  collusive  actions.  See  e.  g. 
4  Hen.  VII,  f.  3  (Hil.  foL  4),  where  the  justices  in  Cam.  Scac.  were  divided,  four 
against  three. 

•  8  Hen*  VI,  f.  24  (Hil.  pi.  10). 
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houfie  (measton)  and  the  house  cannot  be  void  . .  •  but  if  a  parson 
dies,  then  the  church  is  empty  and  the  freehold  in  right  is  in  the 
patron,  notwithstanding  that  the  patron  can  take  no  advantage  of 
the  land ;  and  if  a  recovery  were  good  when  the  patron  was  not 
made  party,  then  the  patrpnage  would  be  diminished,  which  would 
be  against  reason.  So  it  seems  to  me  that  [the  defendant]  shall 
have  aid.' 

Two  other  judges,  Strangways  and  Martin,  are  against  the  aid 
prayer  ;  Maiiin  rejects  the  theory  that  the  parson  is  tenant  for  life, 
and  biings  into  the  discussion  a  tenant  in  tail  after  possibility  of 
issue  extinct.  On  the  whole  the  case  is  unfavourable  to  the  theory 
which  would  make  the  parson  tenant  for  life  and  the  patron  rever- 
sioner, but  that  this  theory  was  held  in  1430  by  a  Chief  Justice  of 
the  Common  Pleas  seems  plain  and  is  very  remarkable.  The  weak 
point  in  the  doctrine  is  the  admission  that  the  patron  does  not  take 
the  profits  of  the  vacant  church.  These,  it  seems  settled,  go  to  the 
ordinary  ^,  so  that  the  patron's  '  reversion '  (if  any)  looks  like  a  very 
nude  right.  But  the  Chief  Justice's  refusal  to  repose  a  right  in  an 
empty  *  church,'  while  he  will  place  one  in  a  '  house '  that  has  some 
monks  in  it,  should  not  escape  attention. 

Nearly  a  century  later,  in  1520,  a  somewhat  similar  case  came 
before  the  court  ^,  and  we  still  see  the  same  diversity  of  opinion. 
Broke  J.  (not  Broke  of  the  Abridgement)  said  that  the  parson  had 
the  fee  simple  of  the  glebe  in  iure  eccUiiae, 

^  It  seems  to  me,'  said  Pollard  J., '  that  the  fee  simple  is  in  the 

{)atron ;  for  [the  parson]  has  no  inheritance  in  the  benefice  and  the 
ee  cannot  be  in  suspense,  and  it  must  be  in  the  patron,  for 
the  ordinary  only  has  power  to  admit  a  clerk.  And  although  all 
parsons  are  made  by  the  act  of  the  ordinary,  there  is  nothing  in  the 
case  that  can  properly  be  called  succession.  For  if  land  be  given 
to  a  parson  and  his  successor,  that  is  not  good,  for  he  [the  parson] 
has  no  capacity  to  take  this ;  but  if  land  he  given  Priori  et  Lccletiae 
that  is  good,  because  there  is  a  corporation.  .  .  .  And  if  the  parson 
creates  a  charge,  that  will  be  good  only  so  long  as  he  is  parson,  for 
if  he  dies  or  resigns,  his  successor  shall  hold  the  land  discharged ; 
and  this  proves  that  the  parson  has  not  the  fee  simple.  But  if  in 
time  of  vacation  patron  and  ordinary  charge  the  land,  the  successor 
shall  hold  it  charged,  for  they  [patron  and  ordinary]  had  at  the 
time  the  whole  interest  K 

Eliot  J.  then  stalled  a  middle  opinion  : — 

'  It  seems  to  me  that  the  parson  has  the  fee  in  iure  ecclesiae^  and 

•  II  Hen.  VI,  f.  4  (Mich.  pi.  8):  per  Danby,  the  ordinary  shall  have  the  occupa- 
tion and  all  the  profit.  9  Hen.  V,  f.  14  (Mich.  pi.  19)  accord.  See  SUt.  28  Hen.VIU, 
c.  II,  which  gives  the  profits  to  the  succeeding  parson. 

«  12  Hen.  VIII,  f.  7  (Mich.  pi.  i). 

'  Apparently  Belknap  J.  had  said  that  such  a  charge  would  be  good :  Fitz.  Abr. 
Annuitie,  pi.  53  (8  Ric.  II). 
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not  the  patron — as  one  is  seised  in  fee  in  iure  uxarU  suae — and  vet 
for  some  purposes  he  is  only  tenant  for  life.  So  tenant  in  tail  has 
a  fee  tail,  and  yet  he  has  only  for  the  term  of  his  life^  for  if  he 
makes  a  lease  or  grants  a  rent  charge,  that  will  be  only  for  the 
term  of  his  life.  ...  As  to  what  my  brother  Pollard  says,  namely, 
that  in  time  of  vacation  patron  and  ordinaiy  can  create  a  charge^ 
that  is  not  so.' 

Then  Brudenel  C.J.  was  certain  that  the  parson  has  a  fee 
simple : — 

'  He  has  a  fee  simple  by  succession,  as  an  heir  [has  one]  by  in- 
heritance, and  neither  the  ordinary  nor  the  patron  gives  this  to  the 
parson.* 

Pollard's  opinion  was  belated;  but  we  observe  that  on  the 
eve  of  the  Reformation  it  was  still  possible  for  an  English  judge 
to  hold  that  the  ownership,  the  fee  simple,  of  the  church  is  in  the 
patron.  And  at  this  point  it  will  not  be  impertinent  to  remember 
that  even  at  the  present  day  timber  felled  on  the  glebe  is  said  to 
belong  to  the  patron  ^ 

In  the  interval  between  these  two  cases  Littleton  had  written. 
He  rejected  the  theory  which  would  place  the  fee  simple  in  the 
patron ;  but  he  also  rejected  that  which  would  place  it  in  the 
parson.  Of  any  theory  which  would  subjectify  the  church  or 
the  parson's  office  or  dignity  he  said  nothing ;  and  nothing  of  any 
corporation  sole.     Let  us  follow  his  argument. 

He  is  discussing  '  discontinuance '  and  has  to  start  with  this,  that 
if  a  parson  or  vicar  grants  land  which  is  of  the  right  of  his  church 
and  then  dies  or  resigns,  his  successor  may  enter  ^.  In  other  words, 
there  has  been  no  discontinuance.  'And,'  he  says,  'I  take  the 
cause  to  be  for  thai  the  parson  or  vicar  that  is  seised  as  in  right  of 
his  church  hath  no  right  of  the  fee  simple  in  the  tenements,  and  the 
right  of  the  fee  simple  doth  not^  abide  in  another  person.'  That, 
he  explains,  is  the  difference  between  the  case  of  the  parson  and  the 
case  of  a  bishop,  abbot,  dean,  or  master  of  a  hospital ;  their  aliena- 
tions may  be  discontinuances,  his  cannot ;  *  for  a  bishop  may  have 
a  writ  of  right  of  the  tenements  of  the  right  of  the  church,  for  that 
the  right  is  in  his  chapter,  and  the  fee  simple  abideth  in  him  and 
his  chapter.  .  .  .  And  a  master  of  a  hospital  may  have  a  writ  of 
right  because  the  right  remaineth  in  him  and  in  his  cowfreret^  &c. ; 
and  so  in  other  like  cases.    But  a  parson  or  vicar  cannot  have 

*  SotMT&y  T.  Fr\i9r  (1869),  L.  R.  8  Eq.  417,  423  :  James  V. C. :  'I  never  could  under- 
stand why  a  Tiear  who  has  wrongfully  out  timber  should  not  be  called  to  account 
for  the  proceeds  after  he  has  turned  it  into  money,  in  order  that  they  may  be 
invested  for  the  benefit  of  the  advowson  ;  il  Uing  conceded  that  the  patron  is  entitled  to 
the  apecifle  timber.* 

*  Litt.  sec.  643. 

'  There  are  Tarious  readings,  but  the  argument  seems  plainly  to  require  thia  *  not.' 
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a  writ  of  right,  &c.'  A  discontinuance,  if  I  nightly  understand  the 
matter,  involves  the  alienation  of  that  in  which  the  alienor  has 
some  right,  but  some  right  is  vested  in  another  person.  In  the  one 
case  the  bishop  alienates  what  belongs  to  him  and  his  chapter ;  .in 
the  other  case  the  parson  alienates  what  belongs  to  no  one  else. 

Then  we  are  told  ^  that  the  highest  writ  that  a  parson  or  vicar 
can  have  is  the  U/rum,  and  that  this  *  is  a  great  proof  that  the  right 
of  fee  is  not  in  them,  nor  in  others.  But  the  right  of  the  fee  simple 
is  in  abeyance  ;  that  is  to  say,  that  it  is  only  in  the  remembrance, 
intendment,  and  consideration  of  law,  for  it  seemeth  to  me  that 
such  a  thing  and  such  a  right  which  is  said  in  divers  books  to  be 
in  abeyance  is  as  much  as  to  say  in  Latin,  Talis  res,  vel  tale  rectum, 
quae  vel  quod  non  est  in  homine  adtunc  superstite,  sed  tantum- 
modo  est  et  consistit  in  consideratione  et  intelligentia  legis,  et, 
quod  alii  dixerunt,  talem  rem  aut  tale  rectum  fore  in  nubibus.' 
Yes,  rather  than  have  any  dealings  with  fictitious  persons,  sub- 
jectified churches,  personified  dignities,  corporations  that  are  not 
bodies,  we  will  have  a  subjectless  right,  a  fee  simple  in  the 
clouds  *. 

Then  in  a  very  curious  section  Littleton  ^  has  to  face  the  fact  that 
the  parson  with  the  assent  of  patron  and  ordinary  can  charge  the 
glebe  of  the  parsonage  perpetually.  Thence,  so  he  says,  some  will 
argue  that  these  three  peinsons,  or  two  or  one  of  them,  must  have 
a  fee  simple.  Littleton  must  answer  this  argument.  Now  this  is 
one  of  those  points  at  which  a  little  fiction  might  give  us  temporary 
relief.  We  might  place  the  fee  simple  in  a  fictitious  person,  whose 
lawfully  appointed  guardians  give  a  charge  on  the  property  of 
their  imaginary  ward.  We  might  refer  to  the  case  of  a  town 
council  which  sets  the  common  seal  to  a  conveyance  of  land  which 
belongs  to  the  town.  But,  rather  than  do  anything  of  the  kind, 
Littleton  has  recourse  to  a  wholly  difierent  principle. 

The  charge  has  been  granted  by  parson,  patron,  and  ordinary,  and 
then  the  parson  dies.  His  successor  cannot  come  to  the  church  but 
by  the  presentment  of  the  patron  and  institution  of  the  ordinary, 
'  and  for  this  cause  he  ought  to  hold  himself  content  and  agree  to 
that  which  his  patron  and  the  ordinary  have  lawfully  done  before.' 
In  other  words,  the  parson  is  debarred  by  decency  and  gratitude 
from  examining  the  mouth  of  the  gift  horse.  No  one  compelled 
him  to  accept  the  benefice.  Perhaps  we  might  say  that  by  his  own 
act  he  is  estopped  from  quarrelling  with  the  past  acts  of  his  bene* 
factors.    Such  a  piece  of  reasoning  would  surely  be  impossible  to 

'  Lit  see  646. 

'  Apparently  the  talk  about  a  fee  simple  in  nvhibus  began  in  debates  oyer  contin- 
gent remainders  :  11  Hen.  IV,  f.  74  (Trin.  pi.  14). 
>  Lit.  sec.  648. 
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any  one  who  thought  of  the  church  or  the  rector's  office  as  a  person 
capable  of  sustaining  proprietary  rights. 

Before  Littleton's  Tenures  came  to  Coke's  hands,  Broke  or  some 
one  else  had  started  the  suggestion  that  a  parson  was  a  corporation, 
or  might  be  likened  to  a  corporation.  Appai*ently  that  suggestion 
was  first  offered  by  way  of  explaining  how  it  came  about  that 
a  gift  could  be  made  to  a  parson  and  his  successors.  -Now  it  seems 
to  me  that  a  speculative  jurist  might  have  taken  advantage  of  this 
phrase  in  order  to  reconstruct  the  theory  of  the  parson's  relation  to 
the  glebe.  He  might  have  said  that  in  this  case,  as  in  the  case  of 
the  corporation  aggregate,  we  have  a  persona  ficta^  an  ideal  subject 
of  rights,  in  which  a  fee  simple  may  repose ;  that  the  affairs  of  this 
person  are  administered  by  a  single  man,  in  the  same  way  in  which 
the  affairs  of  certain  other  fictitious  persons  are  administered  by 
groups  of  men  ;  and  that  the  rector  therefore  must  be  conceived  not 
as  a  proprietor  but  as  a  guardian,  though  his  powers  of  administra- 
tion are  large,  and  may  often  be  used  for  his  own  advantage.  And 
Coke,  in  his  more  speculative  moments,  showed  some  inclination  to 
tread  this  path.  Especially  is  this  the  case  when  he  contrasts 
'  persons  natural  created  of  Qod,  as  J.  S.,  J.  N.,  &o.,  and  persons 
incorporate  and  politic  created  by  the  policy  of  man/  and  then 
adds  that  the  latter  are  ^of  two  sorts,  viz.  aggregate  or  sole^' 
But  to  carry  that  theory  through  would  have  necessitated  a  breach 
with  traditional  ideas  of  the  parson's  estate  and  a  distinct  declara- 
tion that  Littleton's  way  of  thinking  had  become  antiquated  ^.  As 
it  is,  when  the  critical  point  is  reached  and  we  are  perhaps  hoping 
that  the  new-found  corporation  sole  will  be  of  some  real  use,  we 
see  that  it  gives  and  can  give  Coke  no  help  at  all,  for,  after  all, 
Coke's  corporation  sole  is  a  man :  a  man  who  fills  an  office  and  can 
hold  land  '  to  himself  and  his  successors,'  but  a  mortal  man. 

When  that  man  dies  the  freehold  is  in  abeyance.  Littleton  had 
said  that  this  happened  *  if  a  parson  of  a  -church  dieth.'  Coke 
adds  ^ :  ^  So  it  is  of  a  bishop,  abbot,  dean,  archdeacon,  prebend, 
vicar,  and  of  every  other  sole  corporation  or  body  politic,  presenta- 
tive,  elective,  or  donative,  which  inheritances  put  in  abeyance  are 
by  some  called  haereditates  iacentea'  So  here  we  catch  our  corpora- 
tion sole  in  articulo  mortis.  If  Qod  did  not  create  him,  then 
neither  the  inferior  not  yet  the  superior  clergy  are  God's  creatures. 

I      So  much  as  to  the  state  of  affairs  when  there  is  no  parson :  the 
freehold  is  in  abeyance,  and  ^  the  fee  and  right  is  in  abeyance.'     On 

\  the  other  hand,  when  there  is  a  parson  then,  says  Coke  ^, '  for  the 

'  Ca  Litt.  3  a. 

*  In  Wythera  y,  laeham,  Dyer,  t  70  (pL  43),  the  case  of  the  parson  had  been 
noticed  as  the  only  exception  to  the  rule  that  the  freehold  could  not  be  in  abeyance. 
'  Co.  Litt.  34a  b.  *  Ibid.  341  a. 
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I  benefit  of  the  church  and  of  his  successor  be  is  in  some  cases 
I  esteemed  in  law  to  have  a  fee  qualified ;  but,  to  do  anything  to 
.  the  prejudice  of  his  successor,  in  many  cases  the  law  adjudgeth 
I  him  to  have  in  effect  but  an  estate  for  life/  And  again,  'It  is  evi- 
dent that  to  many  purposes  a  parson  hath  but  in  effect  an  estate 
/  for  life^  and  to  many  a  qualified  fee  simple,  but  the  entire  fee  and 
right  is  not  in  him.' 

This  account  of  the  matter  seems  to  have  been  accepted  as  final. 
Just  at  this  time  the  Elizabethan  statutes  were  giving  a  new  com* 
plexion  to  the  practical  law.  The  parson,  even  with  the  consent 
of  patron  and  ordinary,  could  no  longer  alienate  or  charge  the 
glebe,  and  had  only  a  modest  power  of  granting  leases.  Moreover, 
as  the  old  real  actions  gave  place  to  the  action  of  ejectment,  a  great 
deal  of  the  old  learning  fell  into  oblivion.  Liawyers  had  no  longer 
to  discuss  the  parson's  aid  prayer  or  his  ability  or  inability  to  join 
the  mise  on  the  mere  droit^  and  it  was  around  such  topics  as  these 
that  the  old  indecisive  battles  had  been  fought.  Coke's  theory, 
though  it  might  not  be  neat,  was  flexible  :  for  some  purposes  the 
parson  has  an  estate  for  life,  for  others  a  qualified  fee.  And  is  not 
this  the  orthodoxy  of  the  present  day  ?  The  abeyance  of  the  free- 
hold during  the  vacancy  of  the  benefice  has  the  approval  of 
Mr.  Challis  ^ ;  the  '  fee  simple  qualified '  appears  in  Sir  H.  Elphin- 
stone's  edition  of  Mr.  Qoodeve's  book  ^ 

Thus,  so  it  seems  to  me,  our  corporation  sole  refuses  to  perform 
just  the  first  service  that  we  should  require  at  the  hands  of  any 
reasonably  useful  persona  fieta.  He  or  it  refuses  to  act  as  the 
bearer  of  a  right  which  threatens  to  fall  into  abeyance  or  dissipate 
itself  among  the  clouds  for  want  of  a  '  natural '  custodian.  I  say 
*  he  or  it ' ;  but  which  ought  we  to  say  ?  Is  a  beneficed  clergyman — 
for  instance,  the  Rev.  John  Styles — ^a  corporation  sole,  or  is  he 
merely  the  administrator  or  representative  of  a  corporation  sole  ? 
Our  Statute  Book  is  not  very  consistent.  When  it  was  decreeing 
the  Disestablishment  of  the  Irish  Church  it  declared  that  on 
January  i,  1871,  every  ecclesiastical  corporation  in  Ireland, 
whether  sole  or  aggregate,  should  be  dissolved',  and  it  were 
needless  to  say  that  this  edict  did  not  contemplate  a  summary 
dissolution  of  worthy  divines.  But  turn  to  a  carefully  worded 
Statute  of  Limitations.  '  It  shall  be  lawful  for  any  archbishop, 
bishop,  dean,  prebendary,  parson,  master  of  a  hospital,  or  other 
spiritual  or  eleemosynary  corporation  sole  to  make  an  entry  or 

^  Challis,  Real  Property,  ed.  a,  p.  91. 

*  GkHxleve,  Real  Property,  ed.  4,  pp.  85,  133.      See  the  remarks  of  Jessel  M.  R.  in 
UvUUner  t.  MidOand  RaUtoay  Go.,  ii  Ch.  D.  6a  a. 
■  3a  &  33  Vict,  c  4a,  sec  13. 
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distress,  or  to  bring  an  action  or  suit  to  recover  any  land  or  rent 
within  such  period  as  hereinafter  is  mentioned  next  after  the  time 
at  which  tie  riff  At  of  mch  corporation  sole  or  of  his  predecessor  ,  .  . 
shall  have  first  accrued^.'  Unquestionably  for  the  draftsman  of 
this  section  the  corporation  sole  was^  as  he  was  for  Coke,  a  man, 
a  mortal  man. 

If  our  corporation  sole  really  were  an  artificial  person  created 
by  the  policy  of  man  we  ought  to  marvel  at  its  incompetence. 
Unless  custom  or  statute  aids  it,  it  cannot  (so  we  are  told)  own 
a  chattel,  not  even  a  chattel  real  *.  A  different  and  an  equally 
inelegant  device  was  adopted  to  provide  an  owning  '  subject '  for 
the  ornaments  of  the  church  and  the  minister  thereof— adopted  at 
the  end  of  the  Middle  Ages  by  lawyers  who  held  themselves 
debarred  by  the  theory  of  corporations  from  frankly  saying 
that  the  body  of  parishioners  is  a  corporation  aggregate.  And 
then  wie  are  also  told  that  in  all  probability  a  corporation  sole 
'  cannot  enter  into  a  contract  except  with  statutory  authority  or  as 
incidental  to  an  interest  in  land  \*  What  then  can  this  miserable 
being  do  ?  It  cannot  even  hold  its  glebe  tenaciously  enough  to 
prevent  the  freehold  falling  into  abeyance  whenever  a  parson  dies. 

When  we  turn  from  this  mere  ghost  of  a  fiction  to  a  true  corpo- 
ration, a  corporation  aggregate,  surely  the  main  phenomenon  that 
requires  explanation,  that  sets  us  talking  of  personality  and,  it 
may  be,  of  fictitious  personality,  is  this,  that  we  can  conceive  and 
do  conceive  that  legal  transactions,  or  acts  in  the  law,  can  take 
place  and  do  often  take  place  between  the  corporation  of  the  one 
part  and  some  or  all  of  the  corporators  of  the  other  part.  A  beautiful 
modem  example  *  shows  us  eight  men  conveying  a  colliery  to  a 
company  of  which  they  are  the  only  members ;  and  the  Court  of 
Appeal  construes  this  as  a  'sale'  by  eight  persons  to  a  ninth 
person,  though  the  price  consists  not  in  cash^  but  in  the  whole 
share  capital  of  the  newly  formed  corporation.  But  to  all  appear- 
ance there  can  be  no  legal  transaction,  no  act  in  the  law,  between 
the  corporation  sole  and  the  natural  man  who  is  the  one  and  only 
corporator.  We  are  told,  for  example,  that  *  a  sole  corporation,  as 
a  bishop  or  a  parson,  cannot  make  a  lease  to  himself,  because  he 
cannot  be  both  lessor  and  lessee  ^.'  We  are  told  that '  if  a  bishop 
hath  lands  in  both  capacities  he  cannot  give  or  take  to  or  from 
himself^.'     Those  who  use   such  pkrases  as  these  show  plainly 

*  3  &  4  Will.  IV,  c.  a7,  sec.  29. 

'  FulfjDoodCs  case,  4  Rep.  65  a  ;  ArundeVs  case,  Hob.  64. 

'  Pollock,  Contract,  ed.  6,  p.  109.  The  principal  modern  authority  is  Hotdey  ▼. 
Knight,  14  Q.  B.  240. 

*  Foster  &  Son,  LUn.  v.  Orni.  of  Inland  Em,  [1894]  i  Q.  B.  516. 

*  SalUr  ▼.  GtTMwnor,  8  Mod.  303,  304. 

*  Wood  v.  Ma^or,  ifc,  qf  London,  Salk.  396,  398.    See  also  Grant,  Corporations,  635. 
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enough  that  in  their  opinion  there  is  no  second  '  person  '  involved 
in  the  cases  of  which  they  speak :  '  he '  is  '  himself/  and  there  is  an 
end  of  the  matter  ^.  I  can  find  no  case  in  which  the  natural  man 
has  sued  the  corporation  sole  or  the  corporation  sole  has  sued  the 
natural  man. 

When  a  man  is  executor,  administrator,  trustee,  bailee,  or  agent, 
we  do  not  feel  it  necessary  to  speak  of  corporateness  or  artificial 
personality,  and  I  fail  to  see  why  we  should  do  this  when  a  man  is 
a  beneficed  clerk.  Whatever  the  Romans  may  have  done — and 
about  this  there  have  been  disputes  enough — we  have  made  no 
person  of  the  heredU(U  iacens.  On  an  intestate's  death  we  stopped 
the  gap  with  no  figment,  but  with  a  real  live  bishop,  and  in  later 
days  with  the  Judge  of  the  Probate  Court :  English  law  has  Uked 
its  persons  to  be  real.  Our  only  excuse  for  making  a  fuss  over  the 
parson  is  that,  owing  to  the  slow  expropriation  of  the  patron,  the 
parson  has  an  estate  in  church  and  glebe  which  refuses  to  fit 
into  any  of  the  ordinary  categories  of  our  real  property  law ;  but, 
as  we  have  already  seen,  our  talk  of  corporations  sole  has  failed  to 
solve  or  even  to  evade  the  difficulty.  No  one  at  the  present  day 
would  dream  of  introducing  for  the  first  time  the  scheme  of  church 
property  law  that  has  come  down  to  us,  and  I  think  it  not  rash  to 
predict  that,  whether  the  Church  of  England  remains  established 
or  no,  churches  and  glebes  will  some  day  find  their  owners  in  a 
corporation  aggregate  or  in  many  corporations  aggregate  '.  Be  that 
as  it  may,  the  ecclesiastical  corporation  sole  is  no  'juristic  person  * ; 
he  or  it  is  either  natural  man  or  juristic  abortion. 

The  worst  of  his  or  its  doings  we  have  not  yet  considered.  He 
or  it  has  persuaded  us  to  think  clumsy  thoughts  or  to  speak  clumsy 
words  about  King  and  Commonwealth  ^. 

F.  W.  Maitland. 

^  The  matter  was  well  atated  by  Broke  J.  in  14  Hen.  VIII,  f.  30  (Pasch.  pi.  8) : 
a  parson  cannot  grant  unto  or  enfeoff  himself,  *oar  comment  il  ad  deux  respects 
uncore  il  est  mesme  le  person.' 

'  See  EccL  Com,  y.  Pinney  [1899]  I  Gh.  99,  a  case  prophetic  of  the  ultimate  fate  of 
the  glebe. 

'  In  looking  through  the  Tear  Books  for  the  corporation  sole,  I  took  note  of  a 
large  number  of  cases  in  which  this  term  is  not  used,  but  might  well  have  been 
used  had  it  been  current.  I  thought  at  one  time  of  printing  a  list  of  these  cases, 
but  forbear,  as  it  would  fill  valuable  space  and  only  points  to  a  negative  result. 
The  discussion  of  the  parson's  rights  in  F.  N.  B.  109-iia  is  one  of  the  places  to 
which  we  naturally  turn,  but  turn  in  vain. 
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THE  FAULT  IN  CASES  OF  COLLISION  AT  SEA  AND 
THE  RESPONSIBILITY  OF  SHIPOWNERS. 

IF  the  question  is  put,  What  is  the  true  rule  in  regard  to  any 
question  of  maritime  right?  two  answers  may  be  given.  It 
may  be  said  that  the  rule  is  the  given  law  soundly  interpreted. 
It  may  also  be  said  that  the  rule  is  that  which  is  laid  down  by  the 
Courts  as  being  in  accordance  with  the  practice  of  commercial  men. 
We  prefer  the  second  answer.  Even  then  the  Courts  may  err  in 
the  interpretation  of  the  law,  or  they  may  err  in  its  application. 
They  are  then  liable  to  criticism,  and  criticism  may  induce  them 
to  alter  their  opinion.  But  so  long  as  they  maintain  their  opinion 
it  must  be  said  that  the  jurisprudence  adopted  by  the  Courts  is  the 
law  in  force,  that  is  to  say^  the  Jus  quo  utimur. 

Setting  out  from  this  view  we  shall  begin  by  stating  what  is 
the  rule  or  law  in  force  in  cases  of  collision  at  sea,  and  we  shall 
afterwards  examine  how  this  is  to  be  explained. 

In  cases  of  collision  at  sea  the  Courts  seek  to  ascertain  which  is 
the  vessel  which  is  to  blame.  The  vessel  is  considered  in  this 
regard  almost  as  if  it  were  a  living  being.  If  it  cannot  be  proved 
that  there  has  been  force  majeure^  that  is  to  say,  that  the  collision 
is  the  result  of  an  inevitable  accident,  the  ship  found  in  fault  is 
condemned  to  make  good  the  damage.  Generally,  if  the  two  ships 
are  in  fault,  the  damage  is  divided  between  them,  and  there  is 
granted  to  the  owners  of  the  cargoes  a  joint  recourse  against  the 
two  vessels.  There  are  some  judicial  decisions  which  prove  what 
we  have  just  advanced. 

The  Tribunal  of  Commerce  of  Havre,  by  a  judgment  of  March  9, 
1885,  decided  that  a  steamer  under  way  which  collides  with  a 
vessel  at  anchor  is  presumed  to  be  in  faulty  and  ought  to  be  declared 
responsible  for  the  collision  if  it  is  not  proved  that  the  collision 
is  due  to  inevitable  accident^. 

In  a  judgment  of  the  Court  of  Bordeaux  of  December  i^  1884,  it 
was  decided :  '  Even  if  it  is  established  that  at  the  moment  when 
the  captain  saw  the  danger  of  the  collision  he  seriously  tried  to 
can-y  out  the  manceuvre  prescribed  by  Articles  18  and  19,  it  is 
nevertheless  certain  that  this  attempt  was  useless,  either  because  it 
bad  been  attempted  too  late,  or  because  of  some  inexpertness  obscure  in 

'  Autran,  Revue  de  Droit  Maritime,  I.  p.  133. 
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iti  cause  but  none  tie  leM  detrimental  in  its  results,  and  that  in  that 
only  appeared  the  fault  of  the  captain  ^' 

And  in  a  judgment  of  the  Court  of  Rouen  of  June  2,  1886  ^: 

'  Whereas  the  initial  cause  of  the  collision  arose  from  the  fact 
that  the  Pernambuco  instead  of  steering  southward  in  order  to  gain 
sufficient  sea  room,  became  entangled  with  a  group  of  vesselfl 
anchored  at  a  distance,  which  at  first  appeared  sufficient,  but  which 
was  capable  of  being  suddenly  diminished  through  the  influence  of 
the  currents  which  were  then  in  the  Tagus  (in  fact  what  occurred), 
whereas  taken  aslant  by  one  of  these  currents  the  Pernambuco^ 
which  measures  100  metres,  was  not  able  to  manoeuvre  sufficiently 
quickly  in  order^  to  disengage  herself,  and  came  into  collision 
with  the  Nile^  which  in  her  turn  encountered  a  contrary  current, 
and  whereas  tke  majority  of  the  witnesses  of  the  accident  have 
declared  this  manoeuvre  to  be  imprudent,  and  whereas  the  existence 
of  the  current  at  ebb  tide  during  this  period  is  a  fact  of  common 
knowledge  known  to  all  who  frequent  the  port  of  Lisbon,  and  con- 
firmed by  the  pilot  of  the  colliding  ship  himself,  and  whereas  the 
latter  in  effect  has  declared  that  by  reason  of  the  great  quantity 
of  water  which  was  descending  the  river  the  currents  were  very 
bad  at  this  time,  and  whereas  one  cannot  seriously  contend  that 
for  the  reparation  of  the  damage  resulting  from  the  collision  the 
presence  of  a  pilot  on  board  of  the  Pernambuco  took  away  the  civil 
responsibility  of  the  captain  and  of  the  shipowners,,  and  whereas 
the  shipowner  in  the  first  place  is  responsible  for  the  acts  of  all 
who  are  entrusted  with  the  navigation  of  the  vessel,  and  whereas 
by  a  measure  of  prudence  and  of  policy  in  the  common  interest  of 
the  ships  and  of  third  parties  authority  invests  certain  men  with 
the  special  duty  of  pilotmg  ships  at  the  entrance  of  harbours  and 
rivers,  these  men  become  de  facto  the  servants  of  the  shipowner, 
so  that  in  accepting  the  risks  of  navigation  he  has  accepted  in 
advance  the  consequences  of  their  acts,  and  whereas  on  the  other 
hand  the  captain  of  the  Pernambuco  is  not  on  his  own  side  free 
from  fault,  seeing  that  he  knew  the  harbour  of  Lisbon,  where  his 
ship  made  regular  stoppages,  that  he  knew  that  the  tide  was 
ebbing,  and  that  the  stream  was  full,  and  whereas  he  saw  the  pilot 
steer  the  ship  into  the  midst  of  the  vessels  at  anchor  instead  of 
inclining  southwards  where  there  would  have  been  no  obstacle, 
and  whereas  in  not  intervening  at  this  moment  he  associated  him- 
self with  a  manoeuvre  essentially  dangerous,  and  made  both  him- 
self and  his  owners  responsible ;  for  these  reasons  the  judgment 
appealed  from  is  confirmed.' 

By  a  judgment  of  the  Tribunal  of  Commerce  of  Marseilles  of 
December  33,  1887,  it  is  said®:  *  Whereas  it  remains  uncertain  on 
both  sides  whether  a  mistake  has  really  been  committed^  and  whereas 
a  complete  uncertainty  exists  on  the  facts  of  the  case,  there  is  ground 

^  Autran,  Revue  de  Droit  Maritimei  II.  p.  535. 
*  Autran,  ibid.  III.  p.  287. 
'  Autran,  ibid.  III.  p.  590-1. 
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for  making  the  parties  concerned  both  responsible  in  equal  shares  for  the 
damages  proved/ 

A  judgment  of  the  Court  of  Bordeaux  of  March  23, 1887^  decides 
that  a  collision  is  only  to  be  regarded  as  an  inevitable  accident 
when  following  on  an  event  which  could  not  have  been  either 
foreseen  or  avoided. 

The  Tribunal  of  Commerce  of  Marseilles  said  in  a  judgment  of 
March  10,  1893  ^»  '^^  speaking  of  a  collision— 

*  Seeing  that  there  is  no  reason  to  impute  it  more  to  one  than 
the  other  of  the  captains,  that  there  are  in  this  collision  uncertain- 
ties which  cannot  be  got  rid  of  and  that  in  a  matter  so  confused  as 
that  of  a  collision,  the  true  causes  of  which  cannot  be  thoroughly  under- 
stood,  in  which  the  greater  part  of  the  facts  have  been  imperfectly- 
comprehended,  badly  appreciated,  wrongly  observed  by  the  wit- 
nesses themselves,  it  would  not  be  just  to  cast  upon  one  of  the 
persons  concerned  a  blame  and  a  responsibility  in  regard  to  which 
a  serious  doubt  may  const,  considering  that  there  has  been  in  fact 
a  collision^  that  unfortunately  there  has  been  the  loss  of  one  of 
the  ships,  that  since  on  the  one  hand  the  collision  was  not  and 
could  not  have  been  accidental,  and  that  on  the  other  hand  it 
cannot  be  attributed  to  the  particular  fault  of  one  of  the  captains, 
it  necessarily  follows  that  it  comes  into  the  category  of  those 
collisions  which  are  doubtful  in  their  cause.' 

A  judgment  of  the  Tiibunal  of  Commerce  of  Antwerp  of  April  13, 
1888 ^  says:  *The  vessel  under  way  which  collides  with  another 
which  is  at  anchor  is  presumed  to  be  at  fault ;  in  order  to  exonerate 
himself  her  captain  ought  io  prove  that  he  has  not  committed  any  faulty 
and  that  the  collision  is  the  consequence  either  oi  force  majeure  or 
of  a  fault  on  the  part  of  the  ship  collided  with.' 

The  Court  of  Appeal  of  Athens  laid  down  the  following  rules  * : — 

*  The  omission  of  precautions,  even  precautions  more  than 
ordinary,  involves  the  fault  of  the  captain  ...  a  collision  cannot 
be  deemed  accidental  when  it  is  the  consequence  of  a  fault  even 
of  the  slightest  kind  .  .  .  the  observance  of  the  rules  of  navigation 
constitutes  a  fault  when  their  violation  is  enjoined  hy  force  majeure 
...  a  ship  at  anchor  ought  to  manoeuvre  in  order  to  avoid  collision.' 

In  the  Lebanon  {owners  of)  v.  Ceto  {owners  of)  *  the  House  of  Lords 
(overruling  the  Judge  of  the  Admiralty  Court  and  the  Court  of 
Appeal)  decided  as  follows : — 

'  Two  vessels  approaching  each  other  in  a  dense  fog  without  the 
means  of  ascertaining  the  course  which  either  ship  is  pursuing 
continue  to  approach  each  other,  and  when  one  of  them  which  has 
pursued  a  correct  course  finds  that  the  other  is  pursuing  a  wi'ong 

'  Autran,  Revue  de  Droit  Maritime,  III.  p.  27. 

«  Autran,  ibid.  VIII.  p.  695.  »  Autran,  ibid.  IV.  p.  180. 

*  Autran,  ibid.  VII.  p.  83.  »  Judgment  of  Lord  Halsbury,  14  App.  Ca.  675. 
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one  which  must  almost  inevitably  lead  to  a  collision,  she  still  con- 
tinues a  course  which  was  originally  right,  but  which  on  these 
fSeusts  it  appears  to  me  threw  upon  her  Uie  duty  of  stopping  and 
reversing)  and  inasmuch  as  she  did  not  pursue  that  course 
I  think  she  was  to  blame.' 

The  theory  of  negligence  in  Roman  law  is  that  a  person  is  not 
in  fault  when  he  has  shown  the  prudence  of  diligens  paterfamilias. 
'  Ea  igitur  quae  diligens  paterfamilias  in  suis  rebus  praestare  solet 
a  creditore  exiguntur  ^.' 

If  one  is  not  able  to  reproach  a  person  with  any  negligence  the 
accident  is  supposed  to  be  casual,  even  if  it  had  been  possible  to 
avoid  it  by  an  extraordinary  degree  of  prudence '.  Fraud  is  not 
presumed.  Neither  fault  nor  negligence  is  presumed  ;  they  must 
be  proved.  And  it  is  not  enough  to  prove  that  there  has  been 
fault  or  negligence.  In  order  to  obtain  the  condemnation  of  the 
defendant  it  must  be  proved  that  to  him  the  fault  must  be  imputed. 

How  can  a  person  be  liable  for  the  faults  of  other  persons  ? 
According  to  the  main  rule  only  when  he  is  guilty  himself,  that  is, 
when  he  is  guilty  of  culpa  in  eligendo.  Jurists  of  the  eighteenth 
century  have  on  this  ground  opposed  the  rule  which  is  now  in 
force.  Casaregis  decides  that  the  shipowner  cannot  be  made 
liable  for  the  master's  fraud  if  he  had  no  reason  to  suppose  that 
the  master  would  act  in  such  a  miftmer^.  Bynckershoek  agrees 
with  Casaregis,  and  says  that  in  cases  of  collision  the  owner  can- 
not be  made  liable,  because  the  master  was  not  empowered  to  run 
down  other  ships  ^.  In  spite  of  the  opposition  of  those  great  men, 
the  law  of  most  nations  in  our  time  makes  the  masters  responsible 
for  the  damage  caused  by  their  servants  in  the  course  of  the  busi- 
ness with  which  they  are  entrusted  (Code  Civil,  Ait.  1384). 

It  is  clear  that  the  principal  ought  to  be  condemned  only  when 
the  servant  is  proved  to  be  guilty  of  fault  or  negligence.  K  the 
principal  had  acted  personally  he  must  only  be  responsible  when 
he  has  been  proved  to  be  guilty.  If  he  must  pay  for  his  servant 
he  need  pay  only  if  the  servant  has  been  in  fault. 

It  is  this  theory  which  is  said  to  be  followed  in  cases  of  col- 

»  Fr.  14  Dig.  13-7.    Code  Civil,  Art.  1383.  «  Pr.  11  Dig.  18-6. 

*  '  Merito  receptuzn  est,  quod  quotieseumque  hujusmodi  abfiterit  culj[>a  ex  eo  quod 
dominus  eligerit  viros  oommuni  existimatione  proboa  et  idoneos,  iotiea  dominua 
non  tenetur  ex  delicto  praepoaiti,  qui  mores  mutayerit .  .  .  sufficit  in  hac  etiam  (o: 
exercitoria)  dominum  in  adhibendo  et  praeponendo  diligentiam  adhibuisse,  quo 
catm  delictum  ministri  consideratur  tanquam  casus  fortuitus.'  Casaregis,  Discursua 
legates  de  commercio.  Disc,  cxv,  1 740,  tom.  I,  p.  348. 

*  '  Constabit  ex  facto  quidem  magistri  teneri  exercitorem  sed  non  ex  alio  facto 
quam  cui  praepoeitus  sit .  . .  Omnia  praepositio  est  ex  mandato  sire  expresso  sive 
tacito  et  si  quid  delinquit  magister  dum  id  mandatum  exsequitur,  etiam  exercitor 
tenetur.  £i  autem  mandatum  non  est  aliorum  naves  dole  vel  culpa  obruere,  quod 
si  fecerit,  ipse  damnum  quod  dedit  luat,  non  exercitor.'  Bynckershoek,  Quaestiones 
juris  privati,  lib.  IV.  c.  xxiii. 
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lision.  One  first  finds,  it  is  said,  whether  the  captain  is  to  blame, 
and  if  it  is  established  that  he  is  in  fault,  from  this  it  follows  that 
the  shipowner  has  to  pay.  If  no  fault  is  established  the  collision  is 
regarded  as  accidental. 

Judgments  can  be  found  which  are  based  on  this  theory.  A 
judgment  of  the  Tribunal  of  Commerce  of  Antwerp  of  June  26, 
1 890  ^,  says :  *  It  is  then  necessai*y  to  admit  that  there  is  doubt  as 
to  the  causes  of  the  collision^  or  rather  that  neither  of  the  captains 
furnished  proof  of  the  mistake  which  he  imputed  to  his  adversary, 
and  that  they  ought  both  to  be  acquitted  of  the  charges  brought 
against  them.'  As  there  are  many  decisions  in  cases  of  collision 
one  is  able  to  find  several  judgments  on  the  lines  of  that  last  cited. 
But  the  great  majority  of  the  judicial  decisions  are  not  so.  The 
practice,  so  far  as  we  can  gather  it,  is  illustrated  by  the  judgments 
which  we  cited  at  the  beginning.  In  reviewing  them  we  see  that 
they  say  that  it  is  necessary  to  presume  a  mistake,  that  the  owners 
ought  to  be  responsible  if  it  is  uncertain  whether  there  was  really 
a  mistake,  that  the  captain  in  order  to  free  himself  ought  to  prove 
that  he  had  not  been  guilty  of  a  mistake.  Ships  have  been  held 
responsible  without  there  having  been  negligence.  In  the  matter 
of  the  Ceto  the  captain  had  understood  the  law  as  the  judges  in  the 
Admiralty  Court,  and  in  the  Appeal  Court,  and  two  of  the  judges 
of  the  House  of  Lords,  had  understood  it.  The  captain  had  erred 
perhaps,  but  had  he  committed  a  fault  in  regard  to  which  one 
would  ask  reparation  from  him?  Would  one  seek  to  make  a 
member  of  the  Court  of  Appeal  personally  responsible  because  his 
decision  is  overruled  by  the  Supreme  Court  ?  The  judge  of  the 
Court  of  Appeal  however  has  had  plenty  of  time  to  consult  authori- 
ties, to  study  the  matter  before  coming  to  a  decision,  whilst  the 
captain  is  on  the  deck,  and  has,  without  a  moment  of  reflection 
being  given  him,  to  make  an  immediate  decision  in  the  most  diiB- 
cult  circumstances.  In  rendering  the  captain  thus  responsible  one 
throws  overboard  the  theory  of  mistake,  one  terms  a  mistake  what 
is  after  all  an  error  of  judgment  of  the  most  excusable  character, 
which  the  most  prudent  man  might  commit.  In  obliging  the 
captain  to  pay  one  commits  a  manifest  injustice.  But  it  will  be 
said  one  does  not  ask  the  captain  to  pay  the  damages  resulting 
from  the  collision.  Jurisprudence^  jus  quo  utimur,  decides  that 
neither  the  captain  nor  the  pilot  should  be  made  to  pay  the  conse- 
quences of  what  we  term  a  fault.  It  is  true,  but  the  reason  is 
because  the  instinct  of  justice  revolts  against  the  consequences  of 
the  theory.  According  to  the  theory  of  the  fault  it  is  impossible 
not  to  oblige  them  to  pay.     We  make  the  shipowner  pay,  although 

*  Autran,  Revuo  de  Droit  Maritime,  VII.  p.  585. 
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he  is  innocent,  because  he  is  presumed  to  have  committed  the  fault 
which  his  servant  has  in  reality  committed.  How  is  it  possible 
then  to  say  that  the  person  who  has  really  committed  the  fault 
ought  not  to  pay  ? 

M.  de  Valroger  quotes^  a  proposal  made  in  1867  for  the  altera- 
tion of  the  French  law  on  this  point  to  the  following  effect : — 

*  Art.  42  T.  If  there  is  a  fault  committed  on  the  part  of  the  two 
ships  the  whole  of  the  damages  are  added  together  and  are  borne 
by  the  two  ships  in  the  proportion  of  the  seriousness  of  their  faults 
respectively  proved  to  have  contributed  to  the  accident.' 

'  Art.  423.  The  proceedings  are  brought  against  the  colliding 
vessel  in  the  person  of  her  captain  or  of  her  owners.  The  captain 
incurs  personal  responsibility  only  if  there  has  been  on  his  part 
fault  or  negligence.' 

The  Congress  of  Maritime  Law  at  Genoa  in  1 892  ^  passed  the 
following  resolution : — *  Every  ship  is  an  assumed  person  with 
a  responsibility  limited  to  its  value.' 

The  dominant  idea  which  underlies  these  conclusions  is  that  one 
is  able  to  make  the  owners  pay  and  not  the  captains.  The  Congress 
at  Genoa  arrives  at  that  notion  by  the  fiction  that  the  ship  is  an 
implied  person. 

The  project  of  1867  said  that  the  captain  ought  to  be  responsible 
only  if  there  is  on  his  part  fault  or  negligence.  The  framing  of  this 
proposal  is  not  one  of  the  most  happy;  one  does  not  know  if  the 
two  words  *  fault'  or  *  negligence'  ought  to  have  the  same  meaning, 
or  if  the  captain  ought  to  be  responsible  not  only  if  there  is  negli- 
gence on  his  part,  but  also  if  he  has  committed  a  mistake.  In  this 
last  case  the  word  *  faute '  or  fault  ought  to  signify  what  we  have 
termed  error  of  judgment,  but  this  last  solution  appears  to  us  to  be 
inadmissible.  It  appears  certain  that  the  intention  of  the  authors 
of  the  project  of  1867  has  been  to  transfoim  into  law  the  decisions 
of  practice  which  tend  to  make  the  shipowners  responsible  in  every 
case,  and  the  captains  only  if  they  have  neglected  their  duties. 

The  inner  thought  of  the  theory  in  regard  to  collision  at  sea 
is  that  it  is  necessary  to  make  the  shipowners  'liable,  and  that  one 
can  arrive  at  this  result  only  by  deciding  that  there  is  fault,  and 
that  the  shipowners  ought  to  be  responsible  for  their  servants. 
That  it  is  necessary  then  to  make  this  responsibility  weigh  also 
upon  the  captains  is  a  great  pity,  but  it  is  a  consequence  that  one 
is  not  able  unfortunately  to  avoid. 

fFiat  is  called  fault  in  regard  to  collis^ions  at  sea  is  quite  atwther  thing 
than  the  fault  of  common  law.   In  practice  one  investigates  the  causes 

'  De  Valroger,  Droit  Maritime,  1886,  V.  p.  109. 
'  Autran,  Revue  de  Droit  Maritime,  VIII.  p.  1 76. 
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of  the  collision,  and  if  one  is  not  able  to  prove  that  there  has  been 
force  majeure,  one  has  to  say  that  there  is  a  fault  and  respon- 
sibility. If  fault  were  admitted  only  where  there  were  negligence 
the  captains  would  be  acquitted  in  the  great  majority  of  cases. 

*The  acquittal  of  the  captain  in  criminal  proceeding  against 
him  in  consequence  of  a  collision  does  not  present  an  obstacle  to 
the  commercial  Courts  deciding  that  the  collision  is  due  to  the  fault 
of  the  captain  and  placing  the  responsibility  for  it  upon  him  and 
upon  his  shipowners/  said  the  Tribunal  of  Commerce  of  Havre  in 
a  judgment  dated  March  3,  1885  *. 

Seeing  the  immense  interests  confided  to  the  captains  the  ship^ 
owners  must  use  the  utmost  care  in  their  selection,  and  it  is  for  this 
reason  rare  to  find  cases  where  the  responsibility  of  the  captains 
arises  from  the  simple  negligence  which  founds  their  responsibility 
according  to  the  principles  of  the  common  law.  It  is  always, 
or  nearly  always,  an  error  of  judgment  which  may  occur  in  Uie 
best  captain,  for  the  simple  reason  that  men  are  not  infallible. 

The  theory  of  the  fault  is  just  when  the  captain  is  guilty  of 
negligence;  the  shipowner  is  obliged  to  pay,  but  can  indemnify 
himself  through  the  captain.  If  there  is  no  fault  within  the 
meaning  of  the  common  law  the  shipowner  is  bound  to  pay  unless 
an  inevitable  accident  can  be  proved,  and  yet  he  cannot  make  the 
captain  responsible. 

It  is  necessary  to  recognize  that  a  person  can  in  some  cases 
without  injustice  be  forced  to  pay  damages,  although  he  may  not 
have  been  in  fault.  That  happens  when  the  owner  of  wild  beasts 
has  to  pay  the  damage  which  his  animals  have  occasioned.  That 
is  the  rule  in  the  English  law,  in  Danish  law  (Code  6.  10.  4),  and 
in  German  and  French  law '.  Any  one  who  keeps  a  caravan  of 
wild  beasts  is  said  by  the  English  law  to  do  so  at  his  own  peril, 
and  will  be  liable  should  any  damage  be  done  through  the  escape 
of  a  tiger,  although  he  may  have  taken  the  greatest  possible  care 
to  prevent  the  mischief.  The  Danish  law  provides  that  if  wild 
beasts  do  mischief  the  owner  and  the  person  in  whose  possession 
they  are  are  obliged  to  pay  as  if  they  personally  had  done  the 
mischief.  It  matters  little  that  the  possessor  may  have  used  the 
greatest  precautions  ;  he  must  pay,  and  that  because  the  possession 
of  wild  beasts  is  of  no  value  to  human  society.  It  is  otherwise 
with  maritime  industry  ;  it  is  useful  and  even  indispensable.  But 
there  is  another  consideration  which  presents  itself :  ex  qua  pereona 
quis  lucrum  capit  ejus  factum  praestare  debet  ^.    The  shipowner  who 

^  Autran,  Reyuo  do  Droit  Maritime,  I.  p.  135. 

*  Code  Civil,  Art.  1385.    Unger,  Handoln  auf  eigne  Gefahr,  2nd  edition,  p.  70. 
'  Holland,  Jarisprudence,  5th  edition,  p.  X49. 

*  P.  149.    Digest  (30-17). 
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profits  from  his  industry  ought  to  bear  the  risks  in  so  far  as  the 
laws  consider  necessary  in  order  to  protect  the  security  of  navi- 
gation. 

The  interests  confided  to  the  captain  of  a  ship  are  immense.  Not 
only  enormous  values,  but  the  lives  of  men  are  at  stake.  Thus  one 
ought  to  exact  from  him  the  greatest  precautions ;  his  negligence, 
even  the  slightest,  is  punished.  But  that  is  not  enough;  it  is 
necessaiy  to  interest  the  shipowners  in  order  to  select  captains 
and  crew  carefully.  Unless  force  majeure  can  be  proved  the 
shipowner  is  made  liable  not  only  for  the  fault  but  also  for  the 
error  of  judgment  of  the  captain.  The  rule  ca»um  sen  fit  dominus 
means  only  that  the  owner  of  a  thing  ought  to  bear  the  loss  unless 
there  is  any  reason  to  make  another  bear  it ;  it  is  simply  negative. 
When  a  collision  has  taken  place,  and  the  manoeuvre  of  one  of  the 
vessels  is  in  no  respect  to  blame,  while  the  captain  of  the  other 
vessel  has  been  guilty  of  a  mistake,  it  is  not  contrary  to  justice 
to  make  the  owner  of  the  latter  vessel  bear  the  damage.  It  is 
with  good  reason,  we  consider,  that  the  Belgian  Association  for  the 
Unification  of  Maritime  Law  has  passed  the  following-  resolution : 
*  The  owner  of  a  ship  is  civilly  responsible  for  the  acfs  (not  only 
the  faults)  of  the  captain.^  One  says  in  practice  that  the  ship  (not 
the  captain)  is  to  blame  and  ought  to  bear  the  damage. 

One  can  say  that  shipowners  are  by  law  forcibly  rendered 
insurers  of  the  damage  which  their  industry  may  cause  other 
people.  The  shipowner  who  has  paid  can  recover  his  loss  from  his 
captain,  but  only  if  the  captain  is  guilty  of  fault  or  negligence ; 
the  captain  has  not  the  profit  of  the  navigation,  and  ought  not  to 
bear  its  risks.  One  finds  some  analogy  in  Art.  1733  of  the  Civil 
Code  on  the  subject  of  hirer  s  risk.  According  to  the  terms  of  this 
article  the  hirer '  is  responsible  for  loss  through  fire  unless  he  is 
able  to  prove  that  the  fire  occurred  by  accident  or  hy  farce 
majeure'  In  the  same  order  of  ideas  the  person  who  constructs 
or  maintains  a  railway  is  answerable  for  the  damage  which  results 
from  the  working.  Whoever  works  a  railway  takes  upon  himself 
the  liability  of  the  undertaker  ^. 

In  the  case  of  collision  at  sea  the  owner  of  the  ship  colliding  is  made 
liable  not  only  for  the  damage  to  the  ship  collided  with,  but  also 
for  that  which  is  caused  not  only  to  the  cargo  which  it  is  chartered 
to  transport,  but  also  to  that  which  the  collided  ship  was  transport- 
ing.   The  practice  is  universal  to  grant  such  a  claim,  and  we  sup- 

'  The  undertaker  answers  for  aU  the  accidents  of  the  undertaking  which  arise 
from  the  fault  of  the  undertaking.  Unger,  Handeln  auf  eigne  Gefahr,  p.  87.  The 
undertaker  ought  in  principle  to  answer  for  damage  which  is  not  imputable  to  him 
personally.    Unger,  ibid.  p.  90. 
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pose  that  there  is  no  one  who  would  advocate  a  contrary  rule.  It 
is  necessary,  however,  to  recollect  that  the  ship  collided  with  and 
its  cargo  have  not,  according  to  the  common  law,  the  right  of  being 
indemnified  by  the  owner  of  the  colliding  ship.  ,  The  principal  rule 
is  that  one  ought  only  to  pay  the  damage  if  one  is  in  fault.  The 
owner  of  the  ship  colliding  is  however  perfectly  innocent.  He  has 
committed  no  fault ;  in  selecting  he  has  chosen  the  best  captain,  he 
has  chosen  him  from  amongst  the  persons  named  by  the  State  as 
capable.  He  is  innocent  even  in  the  case  where  the  captain  is  in  fault. 

How  is  it  possible  to  maintain  that  the  ship  collided  with  and  its 
cargo  have,  according  to  the  principles  of  the  common  law,  the 
right  of  being  indemnified  by  the  owner  of  the  colliding  ship  ?  The 
owner  of  the  ship  collided  with  and  the  owner  of  the  cargo  have 
exposed  their  belongings  to  the  risks  of  navigation,  and  can  insure 
themselves  against  those  risks.  Also,  it  seems  to  us  there  is  no 
reason  to  assert  in  principle  that  they  have  the  right  of  demanding 
reparation  from  a  person  perfectly  innocent.  In  granting  them  such 
a  claim  the  law  grants  them  an  advantage  to  which  they  have  no 
natural  right.  It  follows  from  that  that  one  does  not  do  them  any 
wrong  in  limiting  the  liability  of  the  owner  of  the  ship  collided  with, 
nor  even  in  refusing  all  recourse  against  the  owner  of  the  ship 
colliding  which  founders  in  consequence  of  the  collision. 

We  have  noted  that  it  is  not  customary  to  make  the  captain  pay 
in  case  of  a  coUision  at  sea.  However,  we  do  not  very  well  under- 
stand how  it  is  possible  to  acquit  him  if  one  bases  it  on  the  theory 
of  the  fault.  Danish  legislation,  which  has  also  a  provision  ad- 
mitting the  responsibility  of  the  principal  for  the  faults  of  his 
servants,  adds  that  the  principal  can  indemnify  himself  as  against 
the  agent  ^.  How  is  it  possible  to  come  to  any  other  conclusion  ? 
Would  it  ever  be  possible  to  condemn  the  innocent  person  because 
he  is  assumed  to  have  committed  the  fault  attributed  to  his  agent, 
and  to  acquit  the  person  who  has  in  reality  committed  it  ? 

The  Courts  have  had  to  concern  themselves  with  this  question  in 
the  following  case.  The  German  ship  Thuringia  had  entered  the 
poi-t  of  Cura9ao,  and  the  captain  had  left  the  conduct  of  the  vessel 
to  the  pilot,  whose  presence  on  board  was  compulsory.  The 
Thuringia  collided  with  and  ran  down  the  ship  Mediator,  the  owner 
of  which  demanded  reparation  for  the  damage.  Several  law  suits 
were  the  consequence.  In  several  judgments  one  finds  that  the 
liability  of  the  captain  was  not  taken  away  by  the  fact  of  the 
presence  of  a  pilot  on  board,  because  in  spite  of  that  the  captain 
retains  the  command  of  the  ship.     The  aforesaid  judgment  of  the 

'  Code  3.  19.  a.  [By  the  Common  Law  the  person  aotuaUy  in  fault  is  always 
liable.     But  it  is  almost  always  more  profitable  to  sue  the  principal. — Ed.] 
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Court  of  Rouen  of  June  2,  1886,  said  that  the  captain  should  have 
opposed  the  wrong  manoeuvre  of  the  pilot,  and  that  in  making  no 
observation  he  associated  himself  with  a  manoeuvre  essentially 
dangerous,  and  in  so  doing  he  incurred  liability  for  himself  and  at 
the  same  time  for  his  shipowners. 

The  Reichsgericht  adjudged  on  the  contrary  in  a  proceeding 
against  the  captain  of  the  Tkuringia  by  a  judgment  of  July  12, 
1886  \  that  one  *  ought  not  to  blame  the  captain  of  the  Thuringia 
for  not  having  given  directions  for  slackening  the  speed,  which  he 
came  to  the  conclusion  was  dangerous.  He  had  not  to  intervene 
in  a  manoeuvre  by  the  compulsory  pilot.  It  was  a  heavy  re- 
sponsibility which  he  could  not  be  called  upon  to  assume.' 

The  Tribunal  of  Commerce  of  the  Seine  has  had  to  decide  on  the 
same  question.  Some  underwriters  representing  the  interests  of 
the  Mediator  brought  an  action  against  the  captain  and  the  owners 
jointly.  In  the  judgment  of  March  26,  1887*,  one  reads:  *It 
appears  from  the  documents  that  it  is  compulsory  for  foreign 
ships  entering  the  port  of  Cura9ao  to  take  on  board  a  pilot  to 
navigate  the  vessel.  .  .  .  that  the  captain  had  ceased  to  have 
control  of  the  ship  by  reason  of  the  presence  on  board  of  the  ship 
of  the  pilot  of  the  portj  and  that  further  no  fault  could  be  charged 
against  him/  It  was  therefore  held  that  he  could  not  be  con- 
sidered personally  responsible  for  the  collision  which  occurred 
under  the  control  of  the  pilot  who  had  been  forced  upon  him,  and 
that  in  consequence  the  claim  put  forward  by  the  underwriters 
against  him  on  account  of  the  loss  arising  from  the  collision  ought 
to  be  rejected. 

So  far  as  concerned  the  Hamburg  Company  the  judgment  pro- 
ceeds : — 

'  Seeing  that  the  Hamburg  Company  is  the  owner  of  the  ship 
Thuringia  which  collided  with  and  run  down  the  ship  Mediator  in 
the  harbour  of  Cura9ao  on  July  7,  1884,  that  contrary  to  the  con- 
tentions of  that  company  the  presence  on  board  of  a  pilot  imposed 
by  the  laws  which  regulated  the  entry  of  ships  into  the  port  of 
Curasao  could  not  exonerate  it  from  the  liability  for  a  loss  caused 
by  the  collision  of  the  ship  belonging  to  it.  .  .  .  that  by  the  appli- 
cation of  the  principles  of  the  common  law  it  had  to  make  repara- 
tion for  the  damage.* 

On  these  grounds  it  was  declared  that  the  underwriters  were  not 
warranted  in  their  claim  against  the  captain,  but  the  Hamburg- 
American  Company  was  condemned  in  damages  in  favour  of  the 
underwriters. 

Mr.  Alfred  de  Courcy  speaks  of  this  judgment  in  an  essay  entitled 

'  Autran,  Revue  de  Droit  Maritime,  II.  p.  716.  *  Autran,  ibiiL  IIL  p.  35. 
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'  Two  Attempts  at  Bevolution  in  Jurisprudence  ^/  and  says  that  it 
overthrows  jurisprudence  in  order  to  be  consistent  with  justice. 

We  think  that  the  solution  sanctioned  by  the  Tribunal  of  the 
Seine  is  in  conformity  with  the  jus  quo  utimur,  especially  if  one 
observes  that  Courts  have  very  seldom  to  decide  in  proceedings 
against  captains,  because  public  opinion  is  opposed  to  such  actions. 

It  is  true,  however,  that  one  is  able  to  find  judgments  which 
declare  captains  responsible,  but  they  are  rare.  Captain  Chantreau 
was  part  owner  of  a  vessel  which  he  commanded.  Following  upon 
a  collision  he  sued  for  payment  of  his  insurance,  but  the  Tribunal 
of  Commerce  of  Marseilles  adjudged  on  July  27,  1888  * — 

'That  the  accident  not  bein^  able  to  be  attributed  io  force 
majeure,  and  not  being  able  to  be  considered  of  doubtful  origin 
because  one  of  the  ships  was  anchored  and  immoveable,  and  in  such 
a  position  that  it  could  not  be  manoeuvred,  the  accident  must  of 
necessity  be  taken  to  have  arisen  from  a  fault  and  an  error  on  the 
part  of  Captain  Chantreau  ;  that  under  these  circumstances  the 
company  from  which  he  claims  payment  of  the  insurance,  being  in 
a  way  able  thus  to  prove  the  fault  of  the  captain,  should  not  be  held 
responsible  to  him  for  the  amount  of  the  insurance  so  far  as  his 
share  of  the  ownei^ship  of  the  lost  vessel  was  concerned/ 

We  think  that  this  case  was  wrongly  decided  if  the  caption  was 
not  guilty,  except  of  a  mere  error  of  judgment.  What  does  it  matter 
to  the  assurers  whether  the  captain  or  any  one  else  happens  to  be 
the  owner  of  the  vessel  ?  If  the  owner  had  not  been  the  captain 
the  assurance  company  would  have  been  condemned. 

A  similar  case  happened  at  Gothenburg  in  Sweden.  It  was  dear 
that  the  collision  was  owing  to  the  fault  of  the  seaman  who  was  on 
watch.  This  seaman  was  part  owner  of  the  vessel.  The  company, 
desirous  of  taking  advantt^e  of  this  circumstance,  refused  to  pay. 
This  produced  so  much  indignation  at  Gothenburg  that  the  mer- 
chants of  the  town  made  themselves  responsible  for  the  payment  of 
the  insurance. 

It  is  impossible,  as  we  think,  to  arrive  at  the  liability  of  the 
owner  by  putting  into  force  the  rule  that  he  ought  to  be  responsible 
for  his  servants. 

Can  the  captain  be  said  to  be  the  servant  of  the  shipowner 
when  the  shipowner  charters  his  ship  to  another  who  has  himself 
chosen  the  captain  ?  Can  the  captain  be  said  to  be  the  servant 
of  the  owner  when  he  has  been  nominated  by  the  consul  in  the 
absence  of  the  owner?.  Is  it  possible  to  say  that  compulsory 
pilots  *  become  de  facto  the  servants  of  the  shipowner/  according  to 
the  before-mentioned  judgment  of  the  Court  of  Rouen  of  June  2, 
1886  ?    Such  a  thing  is  a  pure  fiction,  but  the  fiction  is  only  the 

^  Autran,  Bevue  de  Droit  Maritime,  III.  p.  no.  '  Autran,  ibid.  lY.  p.  439. 
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confession  the  doctrine  has  to  make  of  its  own  inability  to  explain 
the  juridical  facts  which  result.  One  is  able  to  explain  everything 
by  fiction,  in  other  words  it  explains  nothing. 

It  iB  impossible  to  maintain  that  the  compulsory  pilot  is  the 
servant  of  the  shipowner.  A  judgment  of  the  Tribunal  of  Rot- 
terdam of  December  i,  1883  ^  condemning  the  captain  of  the  ship 
in  spite  of  the  fact  that  he  had  on  board  a  compulsory  pilot,  has  in 
our  view  placed  its  decision  upon  wrong  grounds  in  deciding  that 
the  pilot  was  only  a  guide.  This  same  judgment  decided  that 
the  pilot  had  incurred  no  civil  responsibility,  but  was  amenable 
only  to  the  penalties  prescribed  by  the  regulations.  This  last  point 
will  be  approved  by  everybody,  but  the  pilot  ought  to  have  been 
acquitted  because  he  was  undoubtedly  guilty  only  of  an  error  of 
judgment. 

In  criminal  law  the  distinction  between  grave  fault  and  slight 
fault  is  of  the  utmost  importance ;  it  is  not  so  in  civil  law.  He  who 
has  committed  a  slight  fault  will  be  made  answerable  for  the  whole 
damage.  He  would  not  be  more  liable  if  he  had  committed  a  grave 
fault.  If  two  persons  are  found  guilty  of  fault  they  are  jointly 
responsible  for  the  whole  of  the  damage  without  there  being  any 
occasion  to  inquire  which  of  the  two  is  guilty  of  the  grave  fault  or 
of  the  slight  fault.  This  result,  although  inevitable  according  to 
the  theory  of  the  fault,  is  perhaps  repugnant  to  common  sense, 
especially  if  there  is  on  one  side  not  even  a  slight  fault,  but  only  an 
error  of  judgment.  It  is  apparently  in  such  cases  that  the  English 
judges  have  said  that  with  regret  they  must  find  the  other  vessel 
also  to  blame.  It  seems  to  be  the  general  wish  that  the  damage 
should  be  divided  between  ships  in  proportion  to  the  gravity  of 
their  faults.  We  are  perfectly  in  agreement  with  this  view — only 
this  conclusion  cannot  be  deduced  from  the  rules  which  govern  the 
theory  of  the  fault. 

Ought  this  principle  of  proportionate  contribution  to  be  extended 
to  the  owners  of  cargoes  ?  It  has  been  said  that  when  the  propor- 
tion between  the  faults  of  the  ships  has  been  ascertained,  the  two 
ships  ought  to  be  responsible  jointly  to  the  owners  of  cargoes  in 
this  same  proportion.  We  are  still  absolutely  agreed.  But  the 
question  arises,  Why  should  the  owner  of  one  of  the  ships  be  ruined 
for  the  advantage  of  the  owner  of  the  cargo,  or  rather  for  the 
advantage  of  his  assurers?  According  to  the  present  theory  of 
the  fault  we  do  not  know  how  we  can  escape  from  this  result. 
Accepting  our  view  there  would  be  no' difficulty.  The  owner  of 
the  cargo  has  no  right  according  to  natural  justice  to  any  repara- 
tion.   The  right  which  is  granted  to  him  is  an  advantage  to  him^ 

^  Autran,  Revue  de  Droit  Maritime,  I.  p.  257. 
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uUUtatis  causa  introductum.  It  follows  from  this  that  one  is  able 
to  limit  it,  and  that  it  is  necessary  to  limit  it.  The  responsibility 
of  the  owner  is  founded  on  the  necessity  to  secure  navigation,  but 
it  is  unjust  to  extend  this  liability  beyond  that  limit. 

The  view  that  a  liability  imposed  by  law,  vfilitatii  causa^  should 
be  limited  by  law  to  the  extent  necessaiy  to  prevent  the  burden  of 
the  liability  being  unjust  may  be  illustrated  by  reference  to  the 
English  law  relating  to  innkeepers.  For  the  sake  of  the  preserva- 
tion of  the  goods  of  travellers  the  common  law  made  the  inn- 
keeper liable  for  the  negligence  or  default  by  himself  or  his  ser- 
vants in  keeping  the  goods  of  the  guest.  The  loss  of  the  goods  was 
presumptive  evidence  of  such  negligence,  which  it  was  for  the  inn- 
keeper to  rebut  by  showing  that  the  loss  happened  by  the  negligence 
of  the  guest  or  by  force  majeure.  The  law  implied  a  promise  on  the 
part  of  the  innkeeper  to  take  care  of  the  goods  of  his  guest  according 
to  his  common  law  duty.  By  the  26  &  27  Vict.  c.  41  it  was  pro- 
vided that  if  the  innkeeper  complied  with  certain  statutory  formali- 
ties his  liability  would  be  limited  to  the  sum  of  £30,  unless  the  loss 
occurred  through  the  wilful  act,  default,  or  neglect  of  the  innkeeper 
or  of  his  servant,  or  unless  the  goods  were  expressly  deposited  with 
the  innkeeper  for  safety. 

One  asks  oneself  if  in  cases  of  collision  the  whole  damage  should 
be  paid.  The  International  Committee  of  Maritime  Law  has  put 
this  question : — '  Ought  damages  awarded  in  cases  of  collision  at 
sea  to  constitute  a  complete  reparation  for  the  injury  done  ? '  The 
majority  of  the  answers  were  in  the  affirmative.  However,  the 
English  Committee  answered,  '  Yes,  in  principle ' ;  and  the  Com- 
mittee of  the  Netherlands,  *  Yes.  There  exists  no  sufficient  reason 
to  confine  reparation  for  damage  done  to  that  directly  caused  to  the 
body  of  the  ship  as  it  has  sometimes  been  laid  down  by  the  juris- 
prudence of  the  Netherlands.* 

The  Tribunal  of  Commerce  of  Marseilles  in  a  judgment  of 
August  I,  1888  \  decided  that  the  breaking  of  the  affreightment 
resulting  from  collision  is  a  loss  indirectly  occasioned  for  which 
the  ship  colliding  is  not  answerable.  The  Danish  Courts  grant  in 
cases  of  collision  reparation  of  the  damage  caused  to  the  body  of 
the  ship^  and  also  loss  through  demurrage :  the  latter  is  ascertained 
according  to  the  rules  of  Danish  law  without  regard  to  what  has 
been  agreed  in  the  charter  party. 

We  see  that  in  the  jurisprudence  of  some  countries  one  does  not 

grant  total  reparation  for  damage  done.    Is  there  any  reason  to 

complain  of  this  jurisprudence,  and  to  wish  that  it  should  be 

modified  ?    We  do  not  think  so,  and  that  for  the  reason  which  we 

'  Antraii,  Reyiie  de  Droit  Maritime,  IV.  p.  309. 
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have  indicated.  M.  Unger  says  that  from  the  moment  when  the 
shipowner  is  obliged  to  pay  damage  which  it  is  impossible  to 
regard  him  as  being  personally  responsible  for,  it  is  but  just  to 
place  a  limit  upon  his  liability  \ 

It  may  be  objected  against  us  that  all  the  decisions  rest  upon 
the  theory  of  the  fault,  and  that  it  is  absurd  to  wish  to  abolish  it 
with  a  stroke  of  the  pen.  Those  who  so  object  will  be  wrong. 
That  the  actual  practice  has  been  developed  upon  the  lines  of  the 
theory  of  the  fault  may  well  be,  but  that  does  not  matter;  the 
theory  of  the  fault  has  become  transformed  into  customary  right, 
thejM  quo  utimur  is  only  the  collection  of  judicial  decisions.  If  we 
can  deduce  from  these  decisions  that  they  make  the  owners  pay  in 
cases  of  collision,  but  that  they  refuse  to  make  captains  and  pilots 
pay,  we  cannot  (although  it  has  been  sought  to  be  said)  maintain 
that  they  rest  on  the  theoiy  of  the  fault.  In  speaking  thus  we  are 
not  seeking  to  alter  j  we  take  the  practice  as  we  find  it,  and  we  seek 
to  explain  it  to  the  best  of  our  capacity. 

A.  HlNDENBUBG. 

*  Handeln  auf  eigne  Qefahr,  p.  95. 

%*  The  writer  desires  to  express  his  thanks  to  Mr.  K  Sinclair 
Cox  and  Mr.  J.  Feamside  for  valuable  assistance  in  preparing  and 
revising  this  article. 
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THE  FORMS  OF  POLITICAL  UNION. 

IN  a  well-known  passage  in  the  Essay  on  the  Human  Under- 
standing, Locke,  in  a  mood  of  despondency,  observes  that  if 
one  *  shall  well  consider  the  errors  and  obscurity^  the  mistakes  and 
confusion  that  are  spread  in  the  world  by  an  ill-use  of  words,  he 
will  find  some  reason  to  doubt  whether  language,  as  it  hath  been 
employed,  has  contributed  more  to  the  improvement  or  hindrance 
of  knowledge  among  mankind.'  The  student  of  politics  feels  the 
hindrance  more  than  any  other  searcher  after  knowledge ;  for  it  is 
his  to  work  with  the  materials  furnished,  often  unconsciously,  by 
those  who  are  little  given  to  an  exact  use  of  terms.  In  England  it 
might  have  been  expected  that  the  close  relation  of  law  and  politics 
would  have  helped  us  to  an  exact  use  of  political  terms ;  it  has 
instead  given  us  a  legal  language  which  is  principally  famous  for 
its  inexactness,  its  want  of  settled  technical  terms.  The  study  of 
Jurisprudence  has  done  little  to  supply  the  defect ;  it  has  in  fact 
never  recovered  from  a  bad  start.  Bentham's  terms  were  generally 
too  clumsy  and  often  too  fanciful  for  common  use;  Austin  has 
repelled  the  generation  which  followed  him  by  his  attempt  to  force 
common  language  into  a  single  and  sometimas  unfamiliar  meaning. 
There  are  no  political  .terms  which  are  less  susceptible  of  exact 
definition,  or  even  of  formal  analysis,  than  those  which  are  used  of 
the  different  forms  of  political  organization.  The  term  '  State ' 
itself,  which  as  '  status '  and  '  estate '  has  done  duty  in  the  law  of 
personal  conditions,  and  in  the  law  of  property,  is  amongst  jurists 
and  publicists  the  accepted  term  for  the  'independent  political 
society,'  and  has  been  broken  in  to  describe  a  subordinate  govern- 
ment in  a  certain  mode  of  organization,  so  that  the  writers  on  the 
American  Constitution  are  driven  to  distinguish  the  two  meanings 
of  the  term  by  the  use  of  a  small  or  a  capital  S.  The  distinguished 
author  of  Political  Science  and  Constitutional  Law,  indeed,  meets 
the  difficulty  by  doing  some  violence  to  the  formal  terms  of 
American  law,  for  he  uses  '  state '  to  describe  the  sovereign 
organism,  and  in  the  teeth  of  the  Constitution,  drops  the  '  State ' 
and  uniformly  speaks  of  the  subordinate  government  as  '  the  Com- 
monwealth.' But  this  use  of  'State'  and  'Commonwealth'  is 
inverted  in  the  Australian  Constitution,  and  in  that,  the  latest  of 
Constitutions, 'Commonwealth' is  used  to  describe  an  organism, 
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which,  though  not  sovereign,  corresponds  in  everything  but  its 
subordination  to  the  Imperial  Parliament  with  the  United  States, 
and  while  the  '  State '  is,  as  in  A^ierica,  the  subordinate  constituent, 
an  attentive  reading  of  the  Commonwealth  of  Australia  Act  will 
show  that  even  there  *  Commonwealth '  has  more  than  one  meaning. 
Sometimes  it  is  the  political  organism  established  by  the  Act; 
sometimes  it  is  the  territorial  limits  of  that  political  society,  often 
it  is  the  central  government  of  that  society  or  some  appropriate 
oi'gan  thereof.  In  the  confusion  of  meanings  which  attach  to 
political  terms,  it  is  important  to  ascertain  the  sense  in  which  on 
a  particular  occasion,  or  in  a  particular  connexion,  a  particular 
term  is  used ;  and  it  is  above  all  things  important  not  to  dogma- 
tize about  essentials  if  we  would  not  lose  touch  with  the  actual 
£Ekct8  of  the  institutions  of  the  nations. 

Permanent  political  unions  are  commonly  classed  as  Confederal 
tioUy  Incorporation  (or  OonsolulaiioH),  and  Federation,  The  nature  of 
Confederation  as  a  type  of  political  union  is  simple,  though  the 
name  is  not  unfrequently  applied  to  organizations  which  in  fact 
belong  to  one  of  the  other  classes,  as  when  we  speak  of  the  Con- 
federation of  Canada,  or  the  Confederacy  of  the  Swiss  Republic. 
It  is  an  alliance  of  states  in  which  the  central  power  represents 
only  the  governments  of  the  several  members  of  the  union ;  its 
powers  consist  simply  in  issuing  requisitions  to  the  state  govern- 
ments, which,  when  within  the  limits  of  the  federal  authority,  it  is 
the  duty  of  those  governments  to  carry  out.  The  purposes  for 
which  requisitions  may  be  made  are  those  which  the  parties  have 
submitted  to  the  ^  fedei-al  power ' ;  they  may  be  few  or  many,  and 
might  conceivably  extend  to  everything  upon  which  sovereign 
power  can  operate.  But  so  slight  a  tie  will  not  bear  the  pressure 
of  many  or  indefinite  requisitions.  Defence  against  external 
aggression,  probably  the  conduct  of  foreign  affairs,  and  the  deter- 
mination of  disputes  between  the  States,  which,  by  disturbing 
internal  tranquillity,  *  expose  the  Confederacy  to  the  danger  of 
attack  from  without ;  these  are  the  objects  to  which  a  system  of 
confederate  states  is  likely  to  be  confined.  But 'confederate'  ele- 
ments may  be  found  even  in  the  closer  unions.  In  the  German 
Empire,  which  perhaps  from  its  monarchic  government  and  the 
mode  of  its  establishment  as  much  as  from  the  scope  of  the  central 
authority,  is  often  regarded  as  a  consolidation  rather  than  a  federa- 
tion, the  Bundesrath — an  upper  chamber  which  overshadows  the 
lower — is  distinctly  confederate.  Its  constitution  might  easily 
mislead  us  as  to  its  character.  The  States  are  unequally  repre- 
sented ;  their  membership  roughly  coiresponds  with  their  popula- 
tion and  importance ;  it  therefore  suggests  a  national  democratic 
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organization.     But  its  true  nature  is  thus  accurately  described  by 
Mr.  Lawrence  Lowell : 

'It  is  not  an  international  conference,  because  it  is  part  of 
a  constitutional  system,  and  has  power  to  enact  laws.  On  the 
other  hand,  it  is  not  a  deliberative  assembly  because  the  delegates 
vote  according  to  instructions  from  home.  It  is  unlike  any  other 
legislative  chamber,  inasmuch  as  the  members  do  not  enjoy  a  fixed 
tenure  of  office,  and  are  not  free  to  vote  according  to  their  personal 
convictions.  Its  essential  characteristics  are  that  it  represents  the 
governments  of  the  States  and  not  their  people,  and  that  each 
btate  is  entitled  to  a  certain  number  of  votes  whieh  it  may 
authorize  one  or  more  persons  to  cast  in  its  name,  those  persons 
being  its  agents  whom  it  may  appoint,  recall,  or  instruct  at  any 
time.  The  true  conception  of  the  Bundesrath^  therefore,  is  that  of 
an  assembly  of  the  sovereigns  of  the  States,  who  are  not  indeed 
actually  present  but  appear  in  the  persons  of  their  representatives^.' 

Incorporation  differs  from  Confederation  in  that  it  substitutes 
a  new  state  for  several  states,  in  every  case  at  any  rate  where  the 
incorporation  does  not  consist  merely  in  the  absorption  by  one 
state  of  part  of  another  state.  The  state  possesses  a  government 
which  may  or  may  not  be  sovereign,  but  which,  in  one  form  or 
another,  pervades  the  whole  territory  of  the  state,  and  is  capable 
of  affecting  all  its  subjects.  If  there  be  governments  of  parts  of 
the  state — what  are  called  local  governments — ^they  will  commonly 
(but  not  necessarily)  derive  their  existence  and  authority  from  the 
central  government,  and  in  any  case  they  will  be  subject  to  its 
regulation  and  will  rely  upon  its  organs  for  their  support.  Com- 
plete unification  would  seem  to  imply  such  a  homogeneity  of  the 
institutions  of  the  state  as  would  remove  all  the  marks  of  the 
former  separateness  of  the  component  parts.  But  such  a  unifica- 
tion would  hardly  contribute  to  the  stability  and  durability  of 
the  state^  and  the  new  state  will  act  wisely  to  seek  and  retain  the 
ancient  landmarks.  In  practice,  consolidation  does  not  in  fact 
obliterate  the  original  lines  of  division  ;  an^  the  retention  of  these 
lines  furnishes  what  are  called  the  federal  elements  of  an  incorpo- 
rated union.  From  one  point  of  view  the  United  Kingdom  of 
Great  Britain  and  Ireland  is  a  perfect  incorporation  or  consolida- 
tion, as  it  is  one  state,  whose  government — the  Imperial  Parlia- 
ment— unlimited  in  scope,  supreme  in  authority,  and  unitary  in 
action,  is  rightly  regarded  as  a  type  of  sovereignty  in  its  simplest 
and  most  direct  form.  But  the  constitution  of  both  Houses  of 
Parliament,  and  the  separate  administrative  and  jural  systems,  are 
the  legal  recognition  of  the  Three  Kingdoms  as  separate  units,  and 
are  the  federal  elements  in  the  union.    To  say  that  these  '  federal 

'  Lowell,  Goyernmenta  and  Parties  in  Continental  Europe,  voL  L  pp.  264-5. 
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elements '  exist  by  virtue  of  the  law,  and  therefore  by  sufferance  of 
the  state,  is  to  say  no  more  than  may  be  said  of  every  part  of 
every  federation.  The  popular  description,  'legislative  union,' 
expresses  the  condition  of  the  United  Kingdom  better  than  any 
term  which  can  be  applied  to  it. 

Federal  union  differs  from  Confederation  in  this — that  it  creates 
a  new  political  organism :  a  state  possessing  all  the  attributes  of 
sovereignty.  It  is  universal  in  scope,  exclusive  of  every  other 
Power,  and  of  necessity  supreme  over  and  acting  upon  all  persons 
and  things  within  its  territory.  To  distinguish  the  '  federal  state  * 
from  the  '  unitary  state '  is  a  much  more  difficult  task  The  dis- 
tinction lies  not  in  the  nature  of  the  state  itself,  but  in  the  organi* 
sation  of  government.  In  every  'federal  state'  the  government 
consists  of  central  and  local  parts,  neither  owing  its  existence  to 
the  other  nor  capable  of  destruction  by  the  other.  The  central 
government,  in  matters  within  its  sphere,  extends  over  the  whole 
territory  and  population  of  the  state ;  the  local  government  is 
restricted  in  area.  But  while  this  may  be  said  of  every  state  called 
federal,  the  same  may  be  said  of  states  regarded  as  unitary,  where 
local  institutions  are  directly  established  by  the  Constitution. 
Seeley  ^  denies  altogether  that  there  is  any  fundamental  difference 
between  the  unitary  and  the  federal  state,  and  adopts  those  terms 
merely  as  'marking  conveniently  a  great  difference  which  may 
exist  between  states  in  respect  of  the  importance  of  local  govern- 
ment.' Even  the  preponderance  of  the  local  government,  which 
Seeley  regards  as  the  mark  of  the  federal  state,  can  hardly  be 
regarded  as  essential.  In  Canada,  the  residuary  power  of  govern- 
ment lies  in  the  central  and  not  in  the  provincial  power;  and  the 
control  which  the  Dominion  Government  may  exercise  over  the 
provincial  in  every  department  warns  us  that  the  doctrine  of 
the  independence  of  the  governments  in  their  respective  spheres 
must  not  be  pushed  too  far.  Neither  in  the  United  States  nor  in 
Germany  can  we  truly*  speak  of  the  preponderance  of  local  govern- 
ment. On  the  whole  we  must  be  content  with  some  vague 
description,  as  that  the  independence  of  the  local  government 
surpasses  anything  which  can  fairly  come  under  the  head  of 
municipal  freedom ' ;  or  we  may  adapt  Lewis's  ^  description  of 
a  subordinate  government,  as  one  which  possesses  powers  and 
institutions  applicable  to  every  purpose  of  government,  and  which 
would  thus  be  capable  of  governing  the  district  subject  to  it,  if  the 
supreme  government  were  altogether  withdrawn. 

*  Seeley,  Politioal  Science,  pp.  95,  100. 

'  Freeman,  Histoiy  of  Federal  OoTemment  (and  ed.),  p.  a. 

'  Lewis,  Goyemment  of  Dependendes  (ed.  Lucas),  pp.  7a,  75. 
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To  say  no  more  than  this  is  to  describe  very  imperfectly  any 
federal  union  that  now  exists  or  has  ever  existed.  But  the 
organisms  which  go  by  the  name  of  Federations  present  so  great 
a  diversity  that  beyond  the  characteristics  named  there  is  hardly 
anything  that  may  be  deemed  essential  save  agreement.  In 
general  the  new  state  has  been  formed  by  the  coalescence  of 
several  states,  which  preserve  their  existence  as  units  and  main- 
tain a  lai^  part  of  their  previous  organization  and  functions  as 
the  '  local  part '  of  the  government  of  the  new  state,  and  as  units 
are  the  basis  of  the  organization  of  the  central  government.  This, 
with  the  fSeust  that  the  functions  they  discharge  are  not  enumerated 
while  those  of  the  central  government  are,  gives  them  the  appear- 
ance of  an  independent  existence  which  leads  to  such  statements  as 
that  there  is  '  a  residuary  sovereignty  in  the  State '  (meaning  the 
component  state),  that  a  federation  is  a  '  union  of  sovereign  states,' 
and  that  a  federal  state  differs  from  other  states  by  the  fact  that  it 
is  one  state  and  several  states.  In  a  complex  political  organism, 
where  law  and  politics  are  necessarily  entwined,  the  importance  of 
a  clear  appreciation  of  these  matters  cannot  be  overrated.  *  It 
requires  patient  and  successful  discrimination  to  attain  a  point  of 
view  from  which  it  is  clearly  seen  that  there  can  be  no  such  thing 
as  residuary  sovereignty ;  that  sovereignty  is  entire  or  not  at  all ; 
and  that  what  is  left  by  the  state  to  the  local  organizations,  in  this 
manner  of  distribution,  is  only  the  residuary  powers  of  govern- 
ment ^.' 

But  the  coalition  of  separate  states  is  not  the  only  way  in  which 
a  federal  state  may  be  established.  The  experience  of  the  Dominion 
of  Canada  has  disproved  the  doctrine  of  Freeman,  that  *  a  Federal 
Union,  to  be  of  any  value,  must  arise  by  the  establishment  of  a 
closer  tie  between  elements  which  were  before  distinct,  not  by  the 
division  of  members  which  have  been  hitherto  more  closely  united  K 
Without  going  so  far  as  Mr.  Goldwin  Smith,  who  speaks  of  that 
union  as  the  creature  of  deadlock  ^,  we  must  recognize  that  the 
immediate  occasion  of  the  accession  of  Upper  and  Lower  Canada 
to  the  Confederation  proposed  by  the  Maritime  Provinces  was  the 
perception  of  the  leading  men  of  both  parties,  that  Confederation 
offered  an  escape  from  the  embarrassment  of  a  legislative  union 
which  had  proved  too  dose  a  tie.  The  very  general  interest  in 
federation  at  the  present  day  is  due  to  the  belief  that  it  offers  an 
escape  from  the  dangers  of  over-centralization  in  large  States. 

The  complete  and  separate  equipment  of  the  central  and  local 

^  Borgeflfl,  Politioal  Science  and  Constitutional  Law,  toI.  ii.  p.  ^. 
'  Fre^nan,  History  of  Federal  OoTemment  (jnd  ed.)|  p.  70. 
'  Canada  and  the  Canadian  Question,  p.  14^ 
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governments  for  the  discharge  of  the  three  governmental  functions 
— ^legisktive,  executive,  and  judicial— might  well  be  considered 
essential  to  the  federal  form.  But  a  rigid  adherence  to  this  test 
would  raise  the  question  of  the  federal  character  of  the  German 
Empire,  where  executive  power  practically  rests  on  the  arm  of 
Prussia,  and  where  as  to  judicial  power  the  organization  of  the 
Courts  of  the  States  is  controlled  by  imperial  legislation.  In 
Canada,  the  judges  of  the  provincial  courts  are  appointed,  paid,  and 
— should  the  occasion  arise — removed  by  the  Dominion  Qovem- 
ment. 

The  division  of  powera  in  a  Federal  State  between  central  and 
local  organs  implies  some  machinery  for  confining  each  to  its 
sphere.  But  no  one  method  for  enforcing  those  limitations  can  be 
deemed  essential.  The  power  of  the  Courts,  as  an  incident  of 
ordinary  judicial  duties,  to  interpret  the  Constitution,  and  prevent 
the  other  organs  from  exceeding  their  powers,  belongs  fundamen- 
tally neither  to  a  written  constitution  nor  to  federation^  fQr  both 
may  and  do  exist  without  it.  It  is  in  some  respects  even  the  con- 
tradictory of  federation  and  its  separation  of  powers.  Its  origin  is 
in  the  unity  and  universality  of  the  English  Common  Law,  and  the 
jealousy  of  the  Common  Law  Courts.  For  the  source  of  what  has 
been  to  so  many  Englishmen  the  mystical  power  of  the  Supreme 
Court  of  the  United  States,  we  must  look  rather  to  the  conflicts  of 
Coke  and  Bacon  than  to  the  letter  of  the  constitution  of  the  United 
States. 

If  there  be  no  essential  difference  in  the  scope  even  of  a  Confedera- 
tion and  an  Incorporation,  if  the  former  may  embrace  every  subject 
over  which  governmental  power  can  be  exercised,  we  are  not  likely 
to  find  the  true  test  of  federalism  in  the  purposes  of  the  union. 
So  great  an  authority  as  Freeman,  however,  has  said, '  The  true  and 
perfect  Federal  Commonwealth'  is  any  collection  of  States  in  which 
it  is  equally  unlawful  for  the  Central  Power  to  interfere  with  the 
purely  internal  legislation  of  the  several  members,  and  for  the 
several  members  to  enter  into  any  diplomatic  relations  with  other 
powers  \*  This  may  describe,  with  some  approach  to  accuracy,  the 
principle  of  the  United  States  Constitution  ;  but  in  neither  of  these 
elements  does  it  truly  describe  the  Constitution  of  the  German 
Empire,  and  it  is  wholly  inapplicable  to  such  unions  of  dependent 
communities  as  constitute  the  Dominion  of  Canada  and  the  Com- 
monwealth of  Australia.  '  All  must  be  subject  to  a  common  power 
in  matters  which  concern  the  whole  body  of  members  collectively*' 
still  leaves  the  question — What  are  such  common  matters?    The 

*  Freeman,  History  of  Federal  Goyemment,  p.  8.  '  lb.  p.  a. 
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answer  can  only  be,  those  which  the  parties  have  declared  to  be 
common. 

Compaiing  the  existing  political  unions  with  the  three  types,  we 
find  that  no  actual  union  does  more  than  approximate  to  a  type, 
and  that  it  must  be  placed  in  one  class  or  another  according  to  the 
preponderance  of  one  or  the  other  elements  in  it.  The  Confederacy 
of  the  United  States  did  not  operate  wholly  upon  governments ; 
the  government  of  the  present  union  contains  elements  national, 
federal,  and  confederate.  As  has  been  pointed  out,  the  (German 
Empire  is  sometimes  regarded  as  a  unitary  state,  sometimes  as 
federal,  but  it  contains  at  any  rate  one  mark  of  confederation.  The 
incorporate  union  of  Great  Britain  and  Ireland  has  federal  features 
in  its  government ;  and  the  '  confederation '  of  Canada  produced  an 
organism  without  confederacy,  and  with  a  government  which  in 
many  of  the  matters  commonly  associated  with  the  federal  form, 
exhibits  the  marks  of  the  unitary  rather  than  the  federal  govern- 
ment. .  In  the  formation  of  every  political  organism  the  only  rule 
can  be  political  expediency. 

W.  Harrison  Moore. 
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THE  THEORY  OF  JUDICIAL  PRECEDENTS. 

THE  importance  of  judicial  precedents  has  always  been  a  dis* 
tinguishing  characteristic  of  English  law.  The  great  body  of 
the  common  or  unwritten  law  is  almost  entirely  the  product  of 
decided  cases,  accumulated  in  an  immense  series  of  reports  extend- 
ing backwards  with  scarcely  a  break  to  the  reign  of  Edward  I  at 
the  dose  of  the  thirteenth  century.  Orthodox  legal  theory  indeed 
long  professed  to  regard  the  common  law  as  customary  law,  and 
the  reported  precedents  as  merely  evidence  of  the  customs  and  of 
the  law  derived  therefrom.  But  this  was  never  much  better  than 
an  admitted  fiction.  In  practice,  if  not  in  theory,  the  common  law 
of  England  has  been  manufactured  by  the  decisions  of  English 
judges.  Neither  Roman  law,  however,  nor  any  of  those  modem 
systems  which  are  founded  upon  it,  allows  any  such  place  or  autho- 
rity to  precedent.  They  allow  to  it  no  further  or  other  influence 
than  that  which  is  possessed  by  any  other  expression  of  expert 
legal  opinion.  A  book  of  reports  and  a  text-book  are  on  the  same 
level  They  are  both  evidences  of  the  law ;  they  are  both  instru- 
ments for  the  persuasion  of  judges ;  but  neither  of  them  is  anything 
more  ^.  English  law,  on  the  other  hand,  draws  a  sharp  distinction 
between  them.  A  judicial  precedent  speaks  in  England  with  a 
voice  of  authority;  it  is  not  merely  evidence  of  the  law  but 
a  source  of  it ;  and  the  courts  are  bound  to  follow  the  law  that  is 
so  established. 

It  seems  clear  that  we  must  attribute  this  feature  of  English  law 
to  the  peculiarly  powerful  and  authoritative  position  which  has 
been  at  all  times  occupied  by  English  judges.  From  the  earliest 
times  the  judges  of  the  king^s  courts  have  been  a  small  and  compact 
body  of  legal  experts.  They  have  worked  together  in  harmony, 
imposing  their  own  views  of  law  and  justice  upon  the  whole  realm, 
and  establishing  thereby  a  single  homogeneous  system  of  common 
law.  Of  this  system  they  were  the  creators  and  authoritative 
interpreters.  They  did  their  work  with  little  interference  either 
from  local  custom  or  from  legislation.  The  centralization  and  con- 
centration of  the  administration  of  justice  in  the  royal  courts  gave 
to  the  royal  judges  a  power  and  prestige  which  would  have  been 
unattainable  on  any  other  system.    The  authority  of  precedents 

*  [This  U  ao.  But  in  point  of  fact  the  importanoe  of  reported  decisions  has  been 
on  the  increase  in  both  Franoe  and  Germany  for  some  time. — Ed.] 
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was  great  in  England  because  of  the  power,  the  skill,  and  the  pro- 
fessional reputation  of  the  judges  who  made  them.  In  England  the 
bench  has  always  given  law  to  the  bar ;  in  Rome  it  was  the  other 
way  about,  for  in  Rome  there  was  no  corporate  body  of  professional 
judges  capable  of  doing  the  work  that  has  been  done  for  centuries 
in  England  by  the  royal  courts. 

Declaratory  and  creative  prec^enii. — ^In  proceeding  to  consider  the 
yarious  kinds  of  precedents  and  the  methods  of  their  operation,  we 
have  in  the  first  place  to  distinguish  between  those  decisions  which 
are  creative  of  the  law  and  those  which  are  merely  declaratory  of 
it.  A  declaratory  precedent  is  one  which  is  merely  the  application 
of  an  already  existing  rule  of  law.  A  creative  precedent  is  one 
which  creates  and  applies  a  new  rule.  In  the  former  case  the 
rule  is  applied  because  it  is  already  law ;  in  the  latter  case  it  is  law 
for  the  future  because  it  is  now  applied.  In  any  well  developed 
system  such  as  that  of  modem  England,  declaratory  precedents  are 
&r  more  numerous  than  those  of  the  other  class ;  for  on  most 
points  the  law  is  already  settled,  and  judicial  decisions  are  therefore 
commonly  mere  declarations  of  pre-existing  principles.  Creative 
precedents,  however,  though  fewer  in  number,  are  greater  in 
importance.  For  they  alone  develop  the  law ;  the  others  leave  it 
as  it  was,  and  their  only  use  is  to  serve  as  good  evidence  of  it  for 
the  future.  Unless  required  for  this  purpose,  a  merely  declaratoiy 
decision  is  not  perpetuated  as  an  authority  in  the  Law  Reports. 
When  the  law  is  already  sufficiently  well  evidenced,  as  when  it  is 
embodied  in  a  statute  or  set  forth  with  fullness  and  deamess  in 
some  comparatively  modem  case,  the  reporting  of  declaratory 
decisions  is  merely  a  needless  addition  to  the  great  bulk  of  our 
case  law. 

It  must  be  understood,  however,  that  a  declaratory  precedent  is 
just  as  truly  a  source  of  law  as  is  one  belonging  to  the  other  class. 
The  legal  Authority  of  each  is  exactly  the  same.  Speaking  gene- 
rally, the  authority  and  legal  validity  of  a  precedent  do  not  depend 
on  whether  it  is,  or  is  not^  an  accurate  statement  of  previously 
existing  law.  Whether  it  is  or  is  not,  it  may  establish  as  law  for 
the  future  that  which  it  now  declares  and  applies  as  law.  The 
distinction  between  the  two  kinds  turns  solely  on  their  relation  to 
the  law  of  the  past,  and  not  at  all  on  their  relation  to  that  of  the 
future.  A  declaratory  precedent,  like  a  declaratory  statute,  is 
a  source  of  law,  though  it  is  not  a  source  of  new  law.  Here,  as 
elsewhere,  the  mei*e  fact  that  two  sources  overlap,  and  that  the 
same  legal  principle  is  established  by  both  of  them,  does  not  deprive 
either  of  them  of  its  true  nature  as  a  legal  source.  Each  remains 
an  independent  and  self-sufficient  basis  of  the  rule. 
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I  have  already  referred  to  the  old  theory  that  the  common  law  is 
customary,  not  case  law.  This  theory  may  be  expressed  by  saying 
that  according  to  it  all  precedents  are  declaratory  merely,  and  that 
their  creative  operation  is  not  recognized 'by  the  law  of  England. 
Thus  Hale  says  in  his  History  of  the  Common  Law : — 

^  It  is  true  the  decisions  of  courts  of  justice,  though  by  virtue  of 
the  laws  of  this  realm  they  do  bind  as  a  law  between  the  parties 
thereto,  as  to  the  particular  case  in  question,  till  reversed  by  error 
or  attaint,  yet  they  do  not  make  a  law  properly  so  called :  for  that 
onlv  the  kmg  and  parliament  can  do  ;  yet  they  have  a  great  weight 
and  authority  in  expounding,  declaring  and  publishing  what  the 
law  of  this  kingdom  is ;  especially  when  such  decisions  hold  a 
consonancy  and  congruity  with  resolutions  and  decisions  of  former 
times*.' 

Hale,  however,  is  evidently  troubled  in  mind  as  to  the  true  posi- 
tion of  precedent,  and  as  to  the  sufficiency  of  the  declaratory  theory 
thus  set  forth  by  him,  for  elsewhere  he  tells  us  inconsistently  that 
there  are  three  sources  of  English  law,  namely,  (i)  custom,  (a)  the 
authority  of  parliament,  and  (3)  *  the  judicial  decisions  of  courts  of 
justice  consonant  to  one  another  in  the  series  and  succession  of 
time*.' 

In  the  Court  of  Chancery  this  declaratory  theory  never  prevailed, 
nor  indeed  could  it,  having  regard  to  the  known  history  of  the 
system  of  equity  administered  by  that  court.  There  could  be  no 
pretence  that  the  principles  of  equity  were  founded  either  in  custom 
or  legislation.  It  was  a  perfectly  obvious  fact  that  they  had  their 
origin  in  judicial  decisions.  The  judgments  of  each  Chancellor 
made  the  law  for  himself  and  his  successors. 

*  It  must  not  be  forgotten,'  says  Sir  George  Jessel, '  that  the  rules 
of  courts  of  equity  are  not,  like  the  rules  of  the  common  law,  sup- 
posed to  have  been  established  from  time  immemorial.  It  is 
perfectly  well  known  that  they  have  been  established  frsm  time  to 
time — altered,  improved,  and  refined  from  time  to  time.  In  many 
cases  we  know  the  names  of  the  Chancellors  who  invented  them. 
No  doubt  they  were  invented  for  the  purpose  of  securing  the  better 
administration  of  justice,  but. still  they  were  invented  V 

But  both  at  law  and  in  equity  this  declaratory  theory  must  be 
totally  rejected  if  we  are  to  attain  to  any  sound  analysis  and 
explanation  of  the  true  operation  of  judicial  decisions.  We  must 
admit  openly  that  precedents  make  law  as  well  as  declare  it.  We 
must  admit  further  that  this  effect  is  not  merely  accidental  and 
indirect,  the  result  of  judicial  en*or  in  the  interpretation  and  autho- 

^  Hale'B  History  of  the  Common  Law,  p.  89  (ed.  of  1830). 

*  Ibid.  p.  88.  '  In  re  HaUeUj  13  Ch.  D.  at  p.  710. 
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ritative  declaration  of  the  law.  Doubtless  judges  have  many  times 
altered  the  law  while  endeavouring  in  good  faith  to  declare  it. 
But  we  must  recognize  a  distinct  law-creating  power  vested  in 
them  and  openly  and  lawfully  exercised.  While  it  is  quite  true 
that  the  duty  of  the  courts  is  in  generdiyz^  dicere  and  noi  jus  dare, 
nevertheless  they  do  in  fact  and  in  law  possess  both  these  functions. 
Creative  precedents  are  the  outcome  of  the  intentional  exercise  by 
the  courts  of  their  privilege  of  developing  the  law  at  the  same  time 
that  they  administer  it. 

Autkoritdtive  and  persuasive  precedents,  —  Decisions  are  further 
divisible  into  two  classes,  which  may  be  distinguished  as  authori- 
tative and  persuasive.  These  two  differ  in  respect  of  the  kind 
of  influence  which  they  exercise  upon  the  future  course  of  the 
administration  of  justice.  An  authoritative  precedent  is  one  which 
judges  must  follow  whether  they  approve  of  it  or  not.  It  is  binding 
upon  them  and  excludes  their  judicial  discretion  for  the  future. 
A  persuasive  precedent  is  one  which  the  judges  are  under  no 
obligation  to  follow,  but  which  they  will  take  into  consideration, 
and  to  which  they  will  attach  such  weight  as  it  seems  to  them 
to  deserve.  It  depends  for  its  influence  upon  its  own  merits,  not 
upon  any  legal  claim  which  it  has  to  recognition.  In  other  words, 
authoritative  precedents  are  legal  sources  of  law,  while  persuasive 
precedents  are  merely  historical.  That  is  to  say,  the  former 
establish  law  in  pursuance  of  a  definite  rule  of  law  which  confers 
upon  them  that  effect.  The  latter,  if  they  succeed  in  establishing 
law  at  all^  do  so  indirectly,  through  serving  as  the  historical 
ground  of  some  later  authoritative  precedent.  In  themselves  they 
possess  no  legal  authority. 

The  authoritative  precedents  recognized  by  English  law  are  the 
decisions  of  the  superior  courts  of  justice  in  England.  The  chief 
classes  of  persuasive  precedents  are  the  following : 

(i)  Foreign  decisions,  and  notably  those  of  American  courts  *. 

(2)  The  decisions  of  superior  courts  in  other  portions  of  the 
British  Empire,  for  example,  the  Irish  courts.  <  Decisions  of  the 
Irish  courts,  though  entitled  to  the  highest  respect^  are  not  binding 
on  English  j  udges  ^,' 

(3)  The  decisions  of  the  Privy  Council  when  sitting  as  the  final 
Court  of  Appeal  from  the  colonies.  In  Leask  v.  Scott^  it  is  said 
by  the  Court  of  Appeal,  speaking  of  such  a  decision  in  the  Privy 
Council :  •  We  are  not  bound  by  its  authority,  but  we  need  hardly 
say  that  we  should  treat  any  decision  of  that  tribunal  with  the 
greatest  respect,  and  rejoice  if  we  could  agree  with  it' 

*  Castro  V.  2?.,  6  App.  Caa.  340.  » In  n Panonsj  45  Ch.  D.  6a. 

»  aQ.B.D.  376,  at  p.  380. 
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(4)  Judicial  dicta,  that  is  to  say,  decisions  which  go  beyond  the 
occasion,  and  lay  down  a  rule  wider  than  is  necessary  for  the 
purpose  in  hand.  We  shall  see  later  on  that  the  authoritatiye 
influence  of  precedents  does  not  extend  to  such  obiter  dicta,  but  they 
are  not  equally  destitute  of  persuasive  efficacy  ^. 

Absolutely  and  conditionally  authoritative  precedents, — Authoritative 
precedents  are  of  two  kinds,  for  their  authority  is  either  absolute 
or  conditional.  In  the  former  case  the  decision  is  absolutely 
binding  and  must  be  followed  without  question,  howsoever  un- 
reasonable or  erroneous  it  may  be  considered  to  be.  It  bas  a  legal 
claim  to  implicit  and  unquestioning  obedience.  Where,  on  the 
other  handy  a  precedent  possesses  merely  conditional  authority,  the 
courts  possess  a  certain  limited  power  of  disregarding  it.  In  all 
ordinary  cases  it  is  binding,  but  there  is  one  special  case  in  which 
its  authority  may  be  lawfully  denied.  A  precedent  belonging  to 
this  class  may  be  overruled  or  dissented  from,  when  it  is  not 
merely  wrong,  but  so  clearly  and  seriously  wrong  that  its  reversal 
is  demanded  by  the  interests  of  the  sound  administration  of 
justice.  Where  this  is  not  so,  the  precedent  must  be  followed, 
even  though  the  court  which  follows  it  is  persuaded  that  it  is 
erroneous  or  unreasonable.  The  full  significance  of  this  rule  will 
require  further  consideration  shortly.  In  the  meantime  it  is  neces- 
sary to  state  what  classes  of  decisions  are  recognized  by  English 
law  as  absolutely,  and  what  as  merely  conditionally,  authoritative. 

Absolute  authority  is  attiibuted  to  the  following  kinds : — 

(i)  Every  court  is  absolutely  bound  by  the  decisions  of  all 
courts  superior  to  itself.  A  court  of  first  instance  cannot  question 
a  decision  of  the  Court  of  Appeal,  nor  can  the  Court  of  Appeal 
refuse  to  follow  the  judgments  of  the  House  of  Lords. 

(2)  The  House  of  Lords  is  absolutely  bound  by  its  own  decisions. 
*  A  decision  of  this  House  once  given  upon  a  point  of  law  is  con- 
clusive upon  this  House  afterwards,  and  it  is  impossible  to  raise 
that  question  again  as  if  it  was  res  integra  and  could  be  re-aigued, 
and  so  the  House  be  asked  to  reverse  its  own  decisions  V 

(3)  The  Court  of  Appeal  is,  it  would  seem,  absolutely  bound  by 
its  own  decisions  and  by  those  of  older  courts  of  co-ordinate  autho- 
rity, for  example,  the  Court  of  Exchequer  Chamber  ^. 

In  all  other  cases  save  these  three,  it  would  seem  that  the 
authority  of  precedents  is  merely  conditional.    That  is  to  say,  in 

*  Penniasiye  efficacy,  similAr  in  kind  though  much  less  in  degree,  is  attributed  by 
our  courts  to  the  ciril  law  and  to  the  opinions  of  the  commentators  upon  it ;  also 
to  English  and  American  text-books  of  the  better  sort. 

*  Lomdon  Street  Tramufaye  Onnpany  v.  London  County  Counca  [1808]  A.  G.  375,  at  p.  379. 
'  Pledge  v.  Carr  [1895]  i  Ch.  51 ;  Lacy  v.  London  County  Counctt  [1895]  a  Q.  B,  at  p.  581, 

per  Lindley  L.J. 
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all  other  cases  a  court  is  only  conditionally  bound  by  its  own 
decisions,  by  the  decisions  of  inferior,  and  by  those  of  co-ordinate 
courts.  It  will  be  seen  from  these  rules  that  the  authority  of 
a  precedent  depends  not  merely  on  the  court  from  which  it  pro- 
ceeds, but  also  on  the  court  in  which  it  is  cited.  Its  authority 
may  be  absolute  in  one  court,  and  merely  conditional  in  another. 
A  decision  of  the  Court  of  Appeal  is  absolutely  binding  on  a  court 
of  first  instance,  but  is  only  conditionally  binding  upon  the  House 
of  Lords. 

In  order  that  a  court  may  be  justified  in  disregarding  a  con- 
ditionally authoritative  precedent,  two  conditions  must  be  fulfilled. 
In  the  first  place,  the  decision  must  in  the  opinion  of  the  court 
in  which  it  is  cited  be  a  wrong  decision.  A  decision  is  wrong  in 
two  cases :  first  when  it  is  contrary  to  law,  and  secondly  when 
it  is  contrary  to  reason.  It  is  wrong  as  contrary  to  law,  when 
there  is  already  in  existence  au  established  rule  of  law  on  the 
point  in  question,  and  the  precedent  fails  to  conform  to  it  and 
accurately  to  express  and  apply  it.  We  shall  see  later  on  that 
a  precedent  has  no  abrogative  force.  When  the  law  is  already 
settled,  the  sole  right  and  duty  of  the  judges  is  to  follow  it. 
A  precedent  must  be  declaratory  whenever  it  can  be,  that  is  to  say, 
whenever  there  is  any  law  to  declare.  A  decision  which  is  wrong 
as  being  contrary  to  law  is  therefore  one  which  is  creative  when 
it  ought  to  have  been  merely  declaratory. 

But  in  the  second  place,  a  decision  may  be  wrong  as  being 
contrary  to  reason.  Where  there  is  no  settled  law  to  declare  and 
follow,  the  courts  may  make  law  for  the  occasion.  In  so  doing 
it  is  their  duty  to  follow  reason,  and  so  far  as  they  fail  to  do  so, 
their  decisions  are  wrong,  and  the  principles  involved  in  them 
are  of  defective  authority.  Unreasonableness  is  one  of  the  vices 
of  a  precedent,  no  less  than  of  a  custom  and  of  certain  forms  of 
subordinate  legislation. 

It  is  not  enough,  however,  that  a  decision  should  be  contrary 
to  law  or  reason.  There  is  a  second  condition  to  be  fulfilled 
before  the  courts  are  entitled  to  reject  it.  If  the  first  condition 
were  the  only  one,  a  conditionally  authoritative  precedent  would 
differ  in  nothing  from  one  which  was  merely  persuasive.  In  each 
case  the  precedent  would  be  effective  only  so  far  as  its  own 
intrinsic  merits  commended  it  to  the  minds  of  successive  judges. 
But  where  a  decision  is  authoritative,  it  is  not  enough  that  the 
court  to  which  it  is  cited  should  be  of  opinion  that  it  is  wrong. 
It  is  necessary  in  innumerable  cases  to  give  effect  to  precedents 
notwithstanding  such  opinion.  It  does  not  follow  that  a  pre- 
cedent once  established  should  be  reversed  simply  because  it  is  not 

VOL.  XVI.  D  d 
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as  perfect  and  rational  as  it  ought  to  be.  It  is  often  more  impor- 
tant that  the  law  should  be  certain  than  that  it  should  be  ideally 
perfect  These  two  requirements  are  to  a  great  extent  incon- 
sistent with  each  other,  and  we  must  often  choose  between  them. 
Whenever  a  decision  is  departed  from,  the  certainty  of  the  law  is 
sacrificed  to  its  rational  development.  The  evils  of  the  uncertainty 
thus  produced  may  far  outweigh  the  very  trifling  benefit  to  be  de- 
rived from  the  correction  of  the  erroneous  docti'ine.  The  precedent, 
while  it  stood  unreversed,  may  have  been  counted  on  in  numerous 
cases  as  definitely  establishing  the  law.  Valuable  property  may  have 
been  dealt  with  in  reliance  on  it.  Important  contracts  may  have 
been  made  on  the  strength  of  it.  It  may  have  become  to  any  extent 
a  basis  of  expectation  and  the  ground  of  mutual  dealings.  Justice 
may  therefore  imperatively  require  that  the  decision,  though 
founded  in  error,  shall  stand  inviolate  none  the  less.  Communu 
error  facxi  jm  ^.  '  It  is  better,'  said  Lord  Eldon, '  that  the  law  should 
be  certain  than  that  every  judge  should  speculate  upon  improve- 
ments in  it  ^.' 

It  follows  from  this  that,  other  things  being  equal,  a  precedent 
acquires  added  authority  from  the  lapse  of  time.  The  longer  it  has 
stood  unquestioned  and  unreversed,  the  more  harm  in  the  way  of 
uncertainty  and  the  disappointment  of  reasonable  expectations  will 
result  from  its  reversal.  A  decision  which  might  be  lawfully  over- 
ruled without  hesitation  while  yet  new,  may  after  the  lapse  of 
a  number  of  years  acquire  such  increased  strength  as  to  be  practi- 
cally of  absolute  and  no  longer  of  merely  conditional  authority. 
This  effect  of.  lapse  of  time  has  repeatedly  received  judicial 
recognition. 

'  Viewed  simply  as  the  decision  of  a  court  of  first  instance,  the 
authority  of  this  case,  notwithstanding  the  respect  due  to  the  judges 
who  decided  it,  is  not  binding  upon  us ;  but  viewed  in  its  character 
and  practical  results,  it  is  one  of  a  class  of  decisions  which  acquire 
a  weight  and  effect  beyond  that  which  attaches  to  the  relative 
position  of  the  court  from  which  they  proceed.  It  constitutes  an 
authority  which,  after  it  has  stood  for  so  long  a  period  unchallenged, 
should  not,  in  the  interests  of  public  convenience,  and  having 
regard  to  the  protection  of  private  rights,  be  overruled  by  this  court 
except  upon  very  special  considerations.  For  twelve  years  and 
upwards  the  case  has  continued  unshaken  by  any  judicial  decision 
or  criticism  ^.* 

<  When  an  old  decided  case  has  made  the  law  on  a  particular 

^  It  is  to  be  remembered  that  the  overraling  of  a  precedent  has  a  retrospective 
operation.  In  this  respect  it  is  very  different  ftrom  the  repeal  or  alteration  of 
a  statute. 

*  SAaddon  v.  Goodrich,  8  Vas.  497. 

'  Pugh  V.  CMdm  V<^ley  Railway  Omnpamy^  15  Ch.  D.  at  p.  334. 
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subject,  the  Court  of  Appeal  ought  not  to  interfere  with  it,  because 
people  have  considered  it  as  establishing  the  law  and  have  acted 
upon  it  ^' 

The  statement  that  a  precedent  gains  in  authority  with  age  must 
be  read  subject  to  an  important  qualiBcation.  Tip  to  a  certain 
point  a  human  beizig  grows  in  strength  as  he  grows  in  age ;  but 
this  is  true  only  within  narrow  limits.  So  with  the  authority  of 
judicial  decisiona  A  moderate  lapse  of  time  will  give  added 
vigour  to  a  precedent,  but  after  a  still  longer  time  the  opposite 
effect  may  be  produced,  not  indeed  directly,  but  indirectly  through 
the  accidental  conflict  of  the  ancient  and  perhaps  partially  forgotten 
principle  with  later  decisions.  Without  having  been  expressly 
overruled  or  intentionally  departed  from,  it  may  become  in  course 
of  time  no  longer  really  consistent  with  the  course  of  judicial 
decision.  In  this  way  the  tooth  of  time  will  eat  away  an  ancient 
precedent,  and  gradually  deprive  it  of  all  authority  and  validity. 
.The  law  becomes  animated  by  a  different  spirit  and  assumes  a 
different  course,  and  the  older  decisions  become  obsolete  and 
inoperative. 

To  sum  the  matter  up,  we  may  say  that  to  justify  the  disregard 
of  a  conditionally  authoritative  precedent,  it  must  be  erroneous,  either 
in  law  or  in  reason,  and  the  circumstances  of  the  case  must'  not  be 
such  as  to  make  applicable  the  maxim,  Communis  error  facit  ju9.  The 
defective  precedent  must  not,  by  the  lapse  of  time  or  otherwise, 
have  acquired  such  added  authority  as  to  give  it  a  title  to  per- 
manent recognition  notwithstanding  the  vices  of  its  origin. 

The  'disregard  of  a  precedent  assumes  two  distinct  forms.  The 
court  to  which  it  is  cited  may  either  overrule  it,  or  merely  refuse 
to  follow  it.  Overruling  is  an  act  of  superior  jurisdiction.  A  pre- 
cedent overruled  is  definitely  and  formally  deprived  of  all  authority. 
It  becomes  null  and  void,  like  a  repealed  statute,  and  a  new  prin- 
ciple is  authoritatively  substituted  for  the  old.  A  refusal  to  follow 
a  precedent,  on  the  other  hand,  is  an  act  of  co-ordinate,  not  of 
superior  jurisdiction.  Two  courts  of  equal  authority  have  no 
power  to  overrule  each  other's  decisions.  Where  a  precedent  is 
merely  not  followed,  the  result  is  not  that  the  later  authority 
is  substituted  for  the  earlier,  but  that  the  two  stand  side  by  side 
conflicting  with  each  other.  The  legal  antinomy  thus  produced 
must  be  solved  by  the  act  of  a  higher  authority,  which  will  in  due 
time  decide  between  the  competing  precedents,  formally  overruling 
one  of  them,  and  sanctioning  the  other  as  good  law.  In  the  mean- 
time the  matter  remains  at  laige,  and  the  law  uncertain. 

^  Smith  Y.  JTeoZ,  9  Q.  B.  D.  at  p.  35  a.  See  also  In  re  WdUis,  35  Q.  B.  D.  180 ;  Queen 
y.  EdujardSj  13  Q.  B.  D.  590 ;  RidsdcUe  v.  aifton,  2  P.  D.  306. 

D  d  Z 
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Precedents  mppletory^  not  abrogative. — We  have  already  seen  the 
falsity  of  the  theory  that  all  precedents  are  declaratory.  We  have 
seen  that  they  possess  a  distinct  and  legally  recognized  law-creating 
power.  This  power,  however,  is  purely  suppletory  and  in  no  degree 
abrogative.  Judicial  decisions  may  make  law,  but  they  cannot 
alter  it.  Where  there  is  settled  law  already  on  any  point,  the  duty 
of  the  judges  is  to  apply  it  without  question.  They  have  no 
authority  to  substitute  for  it  law  of  their  own  making.  Their 
legislative  power  is  strictly  limited  to  supplying  the  vacancies  of 
the  legal  system,  to  filling  up  with  new  law  the  gaps  which  exist 
in  the  old,  to  supplementing  the  imperfectly  developed  body  of 
legal  doctrine. 

This  statement,  however,  requires  two  qualifications.  In  the  first 
place,  it  must  be  read  subject  to  the  undoubted  power  of  the  courts 
to  overrule  or  disregard  precedents  in  the  manner  already  described. 
In  its  practical  effect  this  is  equivalent  to  the  exercise  of  abroga- 
tive power.  But  in  legal  theory  it  is  not  so.  The  overruling  of 
a  precedent  is  not  the  abolition  of  an  established  rule  of  law.  It 
is  an  authoritative  denial  that  the  supposed  rule  of  law  has  ever 
existed.  The  precedent  is  so  treated  not  because  it  has  made  bad 
law,  but  because  it  has  never  in  reality  made  any  law  at  all.  It 
has  not  conformed  to  the  requirements  of  legal  efficacy.  Hence  it  is 
that  the  overruling  of  a  precedent,  unlike  the  repeal  of  a  statute, 
has  retrospective  operation.  The  decision  is  pronounced  to  have 
been  bad  ab  initio,  A  repealed  statute,  on  the  contrary,  remains 
valid  and  applicable  as  to  matters  arising  before  the  date  of  its 
repeal.  The  overruling  of  a  precedent  is  analogous  not  to  the 
repeal  of  a  statute,  but  to  the  judicial  rejection  of  a  custom  as 
unreasonable  or  otherwise  failing  to  conform  to  the  requirements  of 
customary  law. 

In  the  second  place,  the  rule  that  a  precedent  has  no  abrogative 
power  must  be  read  subject  to  the  maxim,  Quod  fieri  non  debet, 
factum  valeat.  It  is  quite  true  that  judges  ought  to  follow  the 
existing  law  whenever  there  is  any  such  law  to  follow.  They  are 
appointed  to  fulfil  the  law,  not  to  subvert  it.  But  if  by  inadvert- 
ence or  otherwise  this  rule  is  broken  through,  and  a  precedent  is 
established  which  conflicts  with  pre-existing  law,  it  does  not  follow 
from  this  alone  that  such  decision  is  destitute  of  legal  efficacy. 
It  is  a  well-known  maxim  of  the  law  that  a  thing  which  ought  not 
to  have  been  done  may  nevertheless  be  valid  when  it  is  done.  K, 
therefore,  a  precedent  belongs  to  the  class  which  is  absolutely 
authoritative,  it  does  not  lose  this  authority  simply  because  it  is 
contrary  to  law  and  ought  not  to  have  been  made.  No  court,  for 
example,  will  be  allowed  to  disregard  a  decision  of  the  House  of 
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Lords  on  such  a  ground;  it  must  be  followed  without  question, 
whether  it  is  in  harmony  with  prior  law  or  not.  So  also  with 
those  which  are  merely  conditionally  authoritative.  We  have 
already  seen  that  error  is  only  one  of  two  conditions,  both  of  which 
are  requisite  to  render  allowable  the  disregard  of  such  a  precedent. 
And  in  this  respect  it  makes  no  diflFerence  whether  the  error  con- 
sists in  a  conflict  with  law  or  in  a  conflict  with  reason.  It  may 
well  be  better  to  adhere  to  the  new  law  which  should  not  have 
been  made  than  to  recur  to  the  old  law  which  should  not  have  been 
displaced. 

Grounds  of  the  authority  of  precedents, — The  operation  of  precedents 
is  based  on  the  legal  presumption  of  the  correctness  of  judicial 
decbions.  It  is  an  application  of  the  maxim,  Bes  judicata  pro 
veritate  accipitur.  A  matter  once  formally  decided  is  decided  once 
for  all.  The  courts  will  listen  to  no  allegation  that  they  have  been 
mistaken,  nor  will  they  reopen  a  matter  once  litigated  and  deter- 
mined. That  which  has  been  delivered  in  judgment  must  be  taken 
for  established  truth.  For  in  all  probability  it  is  true  in  fact,  and 
even  if  not,  it  is  expedient  that  it  should  be  held  as  true  none  the 
less.  Expedit  reipublicae  ut  Ht  finis  litium.  When  therefore  a  question 
has  once  been  judicially  considered  and  answered,  it  must  be 
answered  in  the  same  way  in  all  subsequent  cases  in  which  the 
same  question  again  arises.  Only  through  this  rule  can  that  con- 
sistency of  judicial  decision  be  obtained,  which  is  essential  to  the 
proper  administration  of  justice.  Hence  the  effect  of  judicial 
decisions  in  excluding  the  arbitrium  judicis  for  the  future,  in  pro- 
viding predetermined  answers  for  the  questions  calling  for  con- 
sideration in  future  cases,  and  therefore  in  establishing  new 
principles  of  law. 

The  questions  to  which  judicial  answers  are  required  are  either 
questions  of  law  or  of  fact.  To  both  kinds  the  maxim,  Bes  judicata 
pro  veritate  accipitur^  is  applicable.  In  the  case  o(  questions  of  law, 
this  maxim  means  that  the  court  is  presumed  to  have  correctly 
ascertained  and  applied  the  appropriate  legal  principle.  The 
decision  operates  therefore  as  proof  of  the  law.  It  is,  or  at  all 
events  is  taken  to  be,  a  declaratory  precedent.  If  the  law  so 
declared  is  at  all  doubtful,  the  precedent  will  be  worth  preserving 
as  useful  evidence  of  it.  But  if  the  law  is  already  clear  and 
certain,  the  precedent  will  be  useless;  to  preserve  it  would  need- 
lessly cumber  the  books  of  reports,  and  it  will  be  allowed  to  lapse 
into  oblivion. 

In  the  case  of  questions  of  fact,  on  the  other  hand,  the  presump- 
tion of  the  correctness  of  judicial  decisions  results  in  the  creation  of 
new  law,  not  in  the  declaration  and  proof  of  old.    The  decision 
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becomes,  in  a  large  class  of  cases,  a.  creative  precedent.  That  is  to 
say,  the  question  thus  answered  ceases  to  be  one  of  fact,  and 
becomes  for  the  future  one  of  law.  For  the  courts  are  now  pro- 
vided with  a  predetermined  answer  to  it,  and  it  is  no  longer  a 
matter  of  free  judicial  discretion.  The  arbitrium  judieu  is  now 
excluded  by  one  of  those  fixed  and  authoritative  principles  which 
constitute  tiie  law. 

For  example,  the  meaning  of  an  ambiguous  statute  is  at  first 
a  pure  question  of  fact.  When  for  the  first  time  the  question 
arises  whether  the  word  *  cattle '  as  used  by  the  statute  includes 
horses,  the  court  is  bound  by  no  authority  to  determine  the  matter 
in  one  way  or  the  other.  The  occasion  is  one  for  the  exercise  of 
common  sense  and  interpretative  skill.  But  when  it  has  once  been 
judicially  decided  that  'cattle'  does  include  horses,  the  question 
is  for  the  future  one  of  law  and  no  longer  one  of  fact.  For  it  is 
incumbent  on  the  courts  in  subsequent  cases  to  act  on  the  maxim, 
ResjudiecUa  pro  veritale  accipitur,  and  to  answer  the  question  in  the 
same  way  as  has  been  done  already  ^. 

The  operation  of  creative  precedents  is,  therefore,  the  progressive 
transformation  of  questions  of  fact  into  questions  of  law.  Ex  facto 
oritur  ju9.  The  ^owth  of  case  law  involves  the  gradual  elimination 
of  that  judicial  liberty  to  which  it  owes  its  origin.  In  any  system 
in  which  precedents  are  authoritative  the  courts  are  engaged  in 
forging  fetters  for  their  own  feet  There  is  of  course  a  limit  to  this 
process.  It  is  absurd  to  suppose  that  the  final  result  of  legal 
development  will  be  the  complete  transformation  of  all  questions 
of  fact  into  questions  of  law.  The  distinction  between  law  and  fact 
is  permanent  and  essential.  What  then  is  the  limit?  To  what 
extent  is  precedent  capable  of  effecting  this  absorption  of  fact  into 
law? 

Batumei  decidendi. — In  respect  of  this  law-creating  operation  of 
precedents,  questions  of  fact  are  divisible  into  two  classes.    For 

*  It  wiU  be  understood  that  the  word  /ocl  is  here  used  in  a  wide  aenae  to  Inelude 
everything  which  is  not  law.  A  question  of  law  means  one  which  is  to  be  answered 
in  accordance  with  a  fixed  and  predetermined  principle  authoritatively  established, 
and  excluding  the  liberty  of  judges  to  answer  the  question  at  their  own  free  wilL 
All  others  are  questions  of  fact  in  the  wide  sense  which  is  here  adopted,  and  which 
indeed  must  be  adopted  if  the  distinction  between  questions  of  law  and  those  of  fact 
is  to  be  regarded  as  logically  exhaustive.  Every  question,  therefore,  in  which  the 
arbUrium  judicia  is  not  excluded  by  any  authoritative  and  binding  principle,  is 
a  question  of  fact  in  this  sense,  whether  it  is,  or  is  not,  one  of  fact  in  one  or  other 
of  the  narrower  uses  of  this  equivocal  term. 

The  statement  in  the  text  that  the  meaning  of  an  ambiguous  statute  is  a  question 
of  fact,  may  seem  paradoxical  at  first  sight.  It  is,  indeed,  a  question  of  law  in  that 
loose  and  illogical  sense  in  which  every  question  for  the  court,  as  opposed  to  the 
jury,  is  one  of  law.  And  it  is  also,  of  course,  a  question  as  to  what  the  law  is. 
But  a  question  of  law  does  not  mean  one  as  to  whai  the  law  »,  but  one  which  must  be 
answered  by  the  courts  in  accordance  with  a  rule  qf  law. 
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Bome  of  them  do,  and  some  do  not,  admit  of  being  answered  on 
principle.  The  former  are  those  the  answer  to  which  is  capable  of 
assuming  the  form  of  a  general  principle.  The  latter  are  those  the 
answer  to  which  b  necessaiily  specific.  The  former  are  answered 
by  way  of  abstraction,  that  is  to  say  by  the  elimination  of  the 
immaterial  elements  in  the  particular  case^  the  result  being  a  general 
rule  applicable  not  merely  to  that  single  case  bat  to  all  others  which 
resemble  it  in  its  essential  features.  The  other  class  of  questions 
consists  of  those  in  which  no  such  process  of  abstraction,  no  such 
elimination  of  immaterial  elements,  as  will  give  rise  to  a  general 
principle,  is  possible.  The  answer  to  them  is  based  on  the  total 
circumstances  of  the  concrete  and  individual  case,  and  therefore 
produces  no  rule  of  general  application.  Now  the  operation  of  pre- 
cedent is  limited  to  one  only  of  these  classes  of  questions.  Judicial 
decisions  are  a  source  of  law  only  in  the  case  of  those  questions  of 
fact  which  admit  of  being  answered  on  principle.  These  only  are 
transformed  by  decision  into  questions  of  law.  For  in  this  case 
only  does  the  judicial  decision  give  rise  to  a  rule  which  can  bo 
adopted  for  the  future  as  a  rule  of  law.  Those  questions  which 
belong  to  the  other  class  are  permanently  questions  of  fact.  Their 
judicial  solution  leaves  behind  it  no  permanent  results  in  the  form 
of  legal  principles. 

For  example,  the  question  whether  the  defendant  did  or  did  not 
make  a  certain  statement  is  a  question  of  fact^  which  does  not 
admit  of  any  answer  save  one  which  is  concrete  and  individual. 
It  cannot  be  answei-ed  on  principle.  It  necessarily  remains, 
therefore,  a  pure  question  of  fact;  the  decision  of  it  is  no 
precedent,  and  establishes  no  rule  of  law.  On  the  other  hand, 
the  question  whether  the  defendant  in  making  such  a  statement 
was  or  was  not  guilty  of  fraud  or  negligence,  though  it  may  be 
equally  a  question  of  fact,  nevertheless  belongs  to  the  other  class 
of  Budi  questions.  It  may  well  be  possible  to  lay  down  a  general 
principle  on  a  matter  such  as  this.  For  it  is  a  matter  which  may 
be  dealt  with  in  aiiiractoy  not  necessarily  in  concreto.  If,  therefore, 
the  decision  is  arrived  at  on  principle,  it  will  amount  to  a  creative 
precedent,  and  the  question,  together  with  every  other  essentially 
resembling  it,  will  become  for  the  future  a  question  of  law,  pre- 
determined by  the  rule  thus  established. 

A  precedent,  therefore,  is  a  judicial  decision  which  contains  in 
itself  a  principle.  The  underlying  principle  which  thus  forms  its 
authoritative  element  is  often  termed  the  ratio  decidendi.  The  con- 
crete decision  is  binding  between  the  parties  to  it,  but  it  is  the 
abstract  ratio  decidendi  which  alone  has  the  force  of  law  as  regards 
the  world  at  large.    '  The  only  use  of  authorities  or  decided  cases,' 
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Bays  Sir  George  Jesael,  'is  the  establishment  of  some  principle, 
which  the  judge  can  follow  out  in  deciding  the  case  before  him  \' 
*  The  only  thing/  says  the  same  distinguished  judge  in  another  case, 
'in  a  judge's  decision  binding  as  an  authority  upon  a  subsequent 
judge  is  the  principle  upon  which  the  case  was  decided  ^.' 

This  is  the  true  significance  of  the  familiar  contrast  between 
authority  and  principle.  It  is  often  said  by  judges  that  inasmuch 
as  the  matter  before  them  is  not  covered  by  authority,  they  must 
decide  it  upon  principle.  The  statement  is  a  sure  indication  of  the 
impending  establishment  of  a  creative  precedent.  It  implies  two 
things :  first,  that  where  there  is  any  authority  on  the  point,  that 
is  to  say,  where  the  question  is  already  one  of  law,  the  duty  of  the 
judge  is  simply  to  follow  the  path  so  marked  out  for  him ;  and 
secondly^  that  if  there  is  no  authority,  and  if,  therefore,  the  question 
is  one  of  pure  fact,  it  is  his  duty  if  possible  to  decide  it  upon  prin- 
ciple, that  is  to  say,  to  formulate  some  general  rule  and  to  act  upon 
it,  thereby  creating  law  for  the  futui*e.  It  may  be,  however,  that 
the  question  is  one  which  does  not  admit  of  being  answered  either 
on  authority  or  on  principle,  and  in  such  a  case  a  specific  or  indi- 
vidual answer  is  alone  possible^  no  rule  of  law  being  either  applied 
or  created  ^. 

To  avoid  misapprehension,  it  may  be  advisable  to  point  out  that 
decisions  as  to  the  meaning  of  statutes  are  alwajrs  general,  and 
therefore  establish  precedents  and  make  law.  For  such  interpreta- 
tive decisions  are  necessarily  as  general  as  the  statutory  provisions 
interpreted.  A  question  of  statutory  interpretation  is  one  of  fact 
to  begin  with,  and  is  decided  on  principle  ;  therefore  it  becomes  one 
of  law,  and  is  for  the  future  decided  on  authority. 

Judicial  dicta. — Although  it  is  the  duty  of  courts  of  justice  to 
decide  questions  of  fact  on  principle  if  they  can,  they  must  take 
care  in  such  formulation  of  principles  to  limit  themselves  to  the 
requirements  of  the  case  in  hand.  That  is  to  say,  they  must  not 
lay  down  principles  which  are  not  required  for  the  due  decision  of 
the  particular  case,  or  which  are  wider  than  is  necessary  for  this 
purpose.  The  only  judicial  principles  which  are  authoritative  are 
those  which  are  thus  relevant  in  their  subject-matter  and  limited  in 
their  scope.  All  others,  at  the  best,  are  of  merely  persuasive  effi- 
cacy. They  are  not  true  raiiones  decidendi,  and  are  distinguished  from 
them  under  the  name  of  dicta  or  obiter  dicta,  things  said  by  the  way. 
The  prerogative  of  judges  is  not  to  make  law  by  formulating  and 

^  In  re  HaUett,  13  Gh.  D.  at  p.  71a. 

'  Osbonts  y.RwMt,  13  Ch.  J>.  at  p.  785. 

'  It  is  clearly  somewhat  awkward  to  contrast  in  this  way  the  terms  authority 
and  principle.  It  in  odd  to  speak  of  deciding  a  case  on  principle  because  there  is  no 
legal  principle  on  which  it  can  be  decided. 
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declaring  it — this  pertains  to  the  legislature — but  to  make  law 
by  applying  it.  Judicial  declaration,  unaccompanied  by  judicial 
application,  is  of  no  authority. 

TAe  sources  of  judicial  principles, — Whence  then  do  the  courts  derive 
those  new  principles,  or  rationes  decidendi,  by  which  they  supplement 
the  existing  law  ?  They  are  in  truth  nothing  else  than  the  prin- 
ciples of  natural  justice,  practical  expediency,  and  common  sense. 
Judges  are  appointed  to  administer  justice — justice  according  to 
law,  so  far  as  the  law  extends,  but  so  far  as  there  is  no  law,  then 
justice  according  to  nature.  Where  the  civil  law  is  deficient,  the 
law  of  nature  takes  its  place,  and  in  so  doing  puts  on  its  character 
also.  But  the  rules  of  natural  justice  are  not  always  such  that  he 
who  runs  may  read  them,  and  the  light  of  nature  is  often  but  an 
uncertain  guide.  Instead  of  trusting  to  their  own  unguided  instincts 
in  formulating  the  rules  of  right  and  reason,  the  courts  are  therefore 
wisely  in  the  habit  of  seeking  guidance  and  assistance  elsewhere. 
In  establishing  new  principles,  they  willingly  submit  themselves  to 
those  various  persuasive  influences  which,  though  destitute  of  legal 
authority,  have  a  good  claim  to  respect  and  consideration.  They 
accept  a  principle,  for  example,  because  they  find  it  already 
embodied  in  some  system  of  foreign  law.  For  since  it  is  so 
sanctioned  and  authenticated,  it  is  presumably  a  just  and  reasonable 
one.  In  like  manner  the  courts  give  credence  to  persuasive  prece- 
dents, to  judicial  dicta,  to  the  opinions  of  text- writers,  and  to  any 
other  forms  of  ethical  or  juridical  doctrine  which  seem  good  to 
them.  There  is,  however,  one  source  of  judicial  principles  which  is 
of  special  importance,  and  calls  for  special  notice.  This  is  the 
analogy  of  pre-existing  law.  New  rules  are  very  often  merely 
analogical  extensions  of  the  old.  The  courts  seek  as  far  as  possible 
to  make  the  new  law  the  embodiment  and  expression  of  the  spirit 
of  the  old — of  the  ratio  juris,  as  the  Romans  called  it.  The  whole 
thereby  becomes  a  single  and  self-consistent  body  of  legal  doctrine, 
containing  within  itself  an  element  of  unity  and  of  harmonious 
development.  At  the  same  time  it  must  be  remembered  that 
analogy  is  lawfully  followed  only  as  a  guide  to  the  rules  of  natural 
justice.  It  has  no  independent  claim  to  recognition.  Wherever 
justice  so  requires,  it  is  the  duty  of  the  courts,  in  making  new  law, 
to  depart  from  the  ratio  juris  aniiqui,  rather  than  servilely  to 
follow  it. 

It  is  surprising  how  seldom  we  find  in  judicial  utterances  any 
explicit  recognition  of  the  fact  that  in  deciding  questions  on 
principle,  the  courts  are  in  reality  searching  out  the  rules  and 
requirements  of  natural  justice  and  public  policy.  The  measure 
of  the  prevalence  of  such  ethical  over  purely  technical  consider- 
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aiions  is  the  measure  in  which  case  law  develops  into  a  rational 
and  tolerable  system  as  opposed  to  an  unreasoned  product  of 
authority  and  routine.  Yet  the  official  utterances  of  the  law 
contain  no  adequate  acknowledgment  of  this  dependence  on  ethical 
influences.  '  The  very  considerations,'  it  has  been  well  said, '  which 
judges  most  rarely  mention,  and  always  with  an  apology,  are  the 
secret  root  from  which  the  law  draws  all  the  juices  of  life  ^.*  The 
chief  reason  of  this  peculiarity  is  doubtless  to  be  found  in  the 
fictitious  declaratory  theory  of  precedent,  and  in  the  forms  of 
judicial  expression  and  reasoning  which  such  theory  has  made 
traditional.  So  long  as  judges  affect  to  be  looking  for  and  de- 
claring old  law,  they  cannot  adequately  express  the  principles  on 
which  they  are  in  reality  making  new. 

The  re^jpective  funciioHS  of  judge*  and  juries. — The  division  of  judicial 
functions  between  judge  and  jury  creates  a  difficulty  in  the  theory 
of  precedent  which  requires  some  consideration.  It  is  commonly 
said  that  all  questions  of  fact  are  for  the  jury^  and  all  questions 
of  law  for  the  judge.  But  we  have  already  seen  that  creative 
precedents  are  answers  to  questions  of  fact,  transforming  them  for 
the  future  into  questions  of  law.  Are  such  precedents  then  made 
by  juries  instead  of  by  judges  ?  It  is  dear  that  they  neither  are 
nor  can  be.  No  jury  ever  answers  a  question  on  principle ;  it 
gives  decisions,  but  no  reasons ;  it  decides  in  eonereio,  not  in  abstracio. 
In  these  respects  the  judicial  action  of  juries  differs  fundamentally 
from  that  of  judges.  The  latter  decide  on  principle,  whenever  this 
is  possible ;  they  formulate  the  ratio  decidendi  which  underlies  their 
decision ;  they  strive  after  the  general  and  the  abstract,  instead  of 
adhering  to  the  concrete  and  the  individual.  Hence  it  is  that  the 
decision  of  a  judge  may  constitute  a  precedent,  while  that  of  a 
jury  cannot.  But  in  composite  tribuneds,  where  the  jury  decides 
the  &cts  and  the  judge  the  law,  how  does  the  judge  obtain  any 
opportunity  of  establishing  precedents  and  creating  new  law  ?  If 
the  matter  is  already  governed  by  law,  it  will  of  course  fall  within 
his  province ;  but  if  it  is  not  already  so  governed,  is  it  not  a  pure 
question  of  fact  which  must  be  submitted  to  the  jury,  to  the  total 
destruction  of  all  opportunity  of  establishing  any  precedent  in 
respect  of  it?  The  truth  of  the  matter  is  that^  although  all 
questions  of  law  are  for  the  judge,  it  is  very  isx  from  being  true 
that  all  questions  of  fact  are  for  the  jury.  There  are  very  exten- 
sive and  important  portions  of  the  sphere  of  fact  which  fall  within 
the  jurisdiction  of  the  judge.  It  is  within  these  portions  that  the 
law-creating  operation  of  judicial  decisions  takes  place.  No  jury, 
for  example,  is  ever  asked  to  interpret  a  statute  or,  speaking 

'  Holmes,  The  Common  Law,  p.  35. 
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generally,  any  other  written  document.  Yet  unless  there  is  already 
some  authoritative  construction  in  existence,  this  is  pure  matter 
of  fact.  Hence  that  great  department  of  case  law  which  has  its 
origin  in  the  judicial  interpretation  of  statute  law.  The  general 
rule — consistently  acted  on,  though  seldom  expressly  acknow- 
ledged— is  that  a  jbdge  will  not  submit  to  a  jury  any  question 
which  he  is  himself  capable  of  answering  on  principle.  Such  a 
question  he  answers  for  himself.  For  since  it  can  be  answered  on 
principle,  it  provides  a  fit  occasion  for  the  establishment  of  a  pre- 
cedent and  a  new  rule  of  law.  It  ouffAt  to  be  a  matter  of  law,  and 
can  only  become  what  it  ought  to  be,  by  being  kept  from  the  jury 
and  answered  in  abstracto  by  the  judge.  The  only  questions  which 
go  to  a  jury  ar«  those  questions  of  fact  which  admit  of  no  principle, 
and  are  therefore  the  appropriate  subject-matter  for  those  concrete 
and  unreasoned  decisions  which  juries  give. 

I  have  said  that  this  rule,  though  acted  on,  is  not  expressly 
acknowledged.  The  reason  is  that  judges  are  enabled  to  avoid 
such  acknowledgment  through  recourse  to  the  declaratory  theory 
of  precedent.  As  between  judge  and  jury  this  theory  is  still  in 
full  force  and  effect,  although  when  the  rights  and  privileges  of 
juries  are  not  concerned,  the  courts  are  ready  enough  at  the  present 
day  to  acknowledge  the  essential  truth  of  the  matter.  As  between 
judge  and  jury,  questions  of  fact  are  withdrawn  from  the  exclusive 
cognizance  of  the  latter  by  means  of  the  legal  fiction  that  they  are 
already  question's  of  law.  They  are  treated  as  being  already  that 
which  they  are  about  to  become.  In  a  completely  developed  legal 
system  they  would  be  already  true  questions  of  law ;  the  principle 
for  their  decision  would  have  been  already  authoritatively  deter- 
mined. Therefore  the  judges  make  bold  to  deal  with  them  as 
being  already  that  which  they  ought  to  be,  and  thus  the 
making  of  law  by  way  of  precedent  is  prevented  from  openly 
infringing  upon  the  rights  of  juries  to  decide  all  questions  which 
have  not  been  already  decided  by  the  law. 

John  W.  Salmond. 
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ENGLISH  JUDGES  AND  HINDU  LAW, 

(concluding  paper.) 

AS  the  tribunal  known  as  the  Judicial  Committee  of  the  Privy 
J\,  Council  is  attracting  considerable  attention  at  the  present 
moment,  a  little  sketch  of  its  history  vrill  be  interesting  and, 
perhaps,  instruotiye. 

The  Judicial  Committee  of  the  Privy  Council  was  formed  in  1833 
by  Act  of  Parliament,  3  &  4  Wm.  IV.  c.  41,  By  s.  1  the  members 
of  the  Privy  Council  who  held  or  had  held  the  offices  of  President 
of  the  Council,  Lord  Chancellor,  Lord  Keeper,  or  First  Commis- 
sioner of  the  Great  Seal  of  Great  Britain,  and  those  members  who 
were  or  had  been  judges  of  either  of  the  Superior  Courts  of  Law 
or  Equity  in  England,  together  with  any  other  two  members  of  the 
Privy  Council  who  might  be  appointed  for  the  purpose  by  the 
Crown,  were  formed  into  a  committee  to  be  called  the  Judicial 
Committee  of  the  Privy  Council,  to  be  a  tribunal  to  hear  appeals 
to  His  Majesty  in  Council  from  the  Courts  of  Admiralty,  and  the 
various  courts  in  the  East  Indies  and  the  plantations,  colonies,  and 
other  dominions  of  the  Crown  abroad,  from  which  an  appeal  lay  to 
the  King  in  Council,  and  to  report  and  make  recommendations 
thereon  to  His  Majesty. 

By  s.  5  the  Committee  were  prohibited  from  making  any  report 
or  recommendation  unless  four  members  of  the  Committee  were 
present ;  and  by  the  same  section  power  was  reserved  to  the  Crown 
to  summon  any  other  members  of  the  Privy  Council  to  attend  the 
meetings  of  the  committee. 

S.  30  provided  that  two  sums  of  £400  a  year  each,  out  of  the 
consolidated  fund,  might  be  paid  to  two  privy  councillors,  who  had 
been  Indian  or  colonial  judges,  who  might,  on  the  appointment  of 
the  Crown,  attend  the  sittings  of  the  Committee. 

Persons  who  attended  the  sittings  of  the  Committee  either  under 
the  power  reserved  by  the  latter  part  of  s.  5  or  under  the  provisions 
of  s.  30  were  not  members  of  the  Committee,  and  could  not,  of 
course,  be  reckoned  in  order  to  make  up  the  number  of  four 
members  required  by  the  first  part  of  s.  5. 

By  an  Act  passed  in  1H44,  7  &  8  Vict.  c.  49,  the  jurisdiction  and 
powers  of  the  Judicial  Committee  wei*e  extended,  but  its  composition 
was  not  changed. 

On  February  3,    1844,  Mr.  T.  Pemberton   Leigh,  an   English 
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lawyer,  was  appointed  a  member  of  the  Committee,  without  pay, 
under  the  last  clause  of  the  first  section  of  the  Act  of  1833.  He 
was  afterwards  created  Lord  Eingsdown,  and  remained  an  active 
member  of  the  Committee  until  1865. 

On  March  9,  1 850,  Sir  Edward  Ryan,  who  had  been  Chief  Justice 
of  the  old  Supreme  Coui*t  at  Calcutta,  was  appointed  either  under 
the  last  clause  of  s.  i  or  under  s.  30. 

By  an  Act  passed  in  1851,  14  &  15  Vict.  c.  83,  a  Court  of  Appeal 
in  Chancery  was  created,  and  by  s.  15  its  judges  were,  if  privy 
councillors,  made  members  of  the  Judicial  Committee. 

On  November  23,  1865,  Sir  Edward  Ryan  resigned,  and  Sir  James 
Colvile,  who  had  also  been  Chief  Justice  of  the  Supreme  Court  at 
Calcutta,  was  appointed  to  attend  the  sittings  of  the  Committee 
under  s.  30  of  the  Act  of  1 833. 

Sir  Lawrence  Peel  was  on  June  ^3,  1858,  appointed  to  attend 
the  sittings  of  the  Committee  under  the  same  section,  and  did  so 
until  December  i,  1874.  Lord  Eongsdown  continued  to  attend  the 
sittings  of  the  Committee  until  the  summer  of  1865.  He  died  in 
1867. 

On  February  a,  1869,  Sir  Joseph  Napier,  who  had  been  Lord 
Chancellor  of  Ireland,  was  appointed  a  member  of  the  Committee 
under  s.  i  of  the  Act  of  1833. 

On  August  21,  1871,  Her  Majesty  was,  by  statute  34  &  35  Vict, 
c.  9 1,  s.  I,  empowered  to  appoint,  within  twelve  months,  four  persons 
who  were  or  had  been  judges  of  one  of  the  Superior  Courts  of  Law 
or  Equity  in  England,  or  a  Chief  Justice  of  Bengal,  Madras,  or 
Bombay,  to  act  as  members  of  the  Judicial  Committee  at  salaries 
of  £5,000  a  year  each,  and  to  fill  up  any  vacancies  in  their  offices 
which  might  occur  within  two  years.  Under  this  Act  Sir  Montague 
Smith  and  Sir  Robert  Collier,  who  had  been  judges  of  the  Court  of 
Common  Pleas  in  England,  Sir  Barnes  Peacock,  who  had  been 
legal  member  of  the  Viceroy's  Council  and  the  first  Chief  Justice  of 
Bengal,  and  Sir  James  Colvile,  were  appointed  to  act  as  members 
of  the  Judicial  Committee. 

On  November  24, 1871,  Sir  Mountague  Bernard,  the  first  Chichele 
Professor  of  international  law  at  Oxford,  was  appointed  an  unpaid 
member  of  the  Committee  under  s.  i  of  the  Act  of  1833. 

Li  1876,  by  the  Appellate  Jurisdiction  Act,  1876,  39  &  40  Vict, 
c.  59,  Her  Majesty  was  empowered  to  appoint  four  Lords  of  Appeal 
in  Ordinary,  who  should  aid  the  House  of  Lords  in  the  hearing  of 
appeals,  and  who  should  also,  if  privy  councillors,  be  members  of 
the  Judicial  Committee,  and,  subject  to  the  due  performance  of  their 
duties  as  Lords  of  Appeal  in  Ordinary,  should  sit  and  act  as 
members  of  the  Judicial  Committee. 
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At  the  time  when  this  A^  was  passed  the  time  within  which  any 
further  appointment  to  the  Judicial  Committee  could  have  heen 
made  under  the  Act  of  187 1  had  expired. 

S.  14  of  the  Act  of  1876  provided  for  the  attendance  at  the  Com- 
mittee of  such  archbishops  and  bishops  as  were  privy  councillors 
as  assessors  on  the  hearing  of  ecclesiastical  cases. 

S.  5  provides  that  an  appeal  shall  not  be  heard  by  the  House  of 
Lords  unless  throe  persons  who  answer  to  certain  descriptions  are 
present.  Among  such  persons  are  such  peers  of  Parliament  as  are 
for  the  time  being  holding,  or  have  held^  any  of  the  oiBces  in  the  Act 
described  as  high  judicial  office;  and  by  s.  25  'high  judicial  office' 
includes,  inter  alia,  the  office  of  a  paid  judge  of  the  Judicial  Com- 
mittee of  the  Privy  Council.  No  Indian  or  colonial  expert  has 
ever  been  appointed  under  this  Act,  and  the  four  appointments  are 
now  held  by  one  Scottish  and  three  English  lawyers. 

At  the  end  of  1880  Sir  James  Col  vile  died,  and  early  in  188 1 
Sir  Mountague  Bernard  and  Sir  Joseph  Napier  resigned. 

On  January  21,  1881,  Sir  Richard  Couch,  who  had  been  Chief 
Justice  of  Bengal,  was  appointed  an  unpaid  member  of  the  Com- 
mittee under  s.  1  of  the  Act  of  1833  ;  and  on  March  2,  1881, 
Sir  Arthur  Hobhouse,  an  English  barrister  who  had  been  legal 
member  of  the  Viceroy's  Council  in  India,  was  also  appointed  an 
unpaid  member  under  the  same  section. 

In  1 881,  by  44  Vict.  c.  3,  s.  i,  every  person  who  held  or  had  held 
the  office  of  a  Lord  Justice  of  Appeal  was,  if  a  member  of  the  Privy 
Council  of  England,  made  a  member  of  the  Judicial  Committee. 

In  1887,  by  the  Act  50  &  51  Vict.  c.  70,  s.  4,  any  person  who 
should  attend  the  sittings  of  the  Judicial  Committee  under  s.  30  of 
the  Act  of  1833  was  made  a  member  of  the  Committee  for  all  pur- 
poses, and  when  there  was  only  one,  such  person  was  to  be  entitled 
to  receive  the  whole  of  the  sum  provided  by  that  section,  that  is 
to  say  £800  a  year ;  and  by  s.  5  the  expression  '  high  judicial  office/ 
for  the  purposes  of  the  Act  of  1876,  was  made  to  include  the  office 
of  any  member  of  the  Judicial  Committee  of  the  Privy  Council. 
After  the  passing  of  this  Act  Sir  Richard  Couch  resigned  his 
original  appointment,  and  was  reappointed  under  s.  30  of  the  Act 
of  1833  and  s.  4  of  the  Act  of  1887. 

Sir  Barnes  Peacock  died  in  1894. 

In  1895  colonial  judges,  to  the  number  of  five,  were  by  58  ft 
59  Vict.  c.  44,  B.  I,  if  privy  councillors,  added  to  the  Committee. 
Under  this  Act  Sir  Henry  Strong  (Canada),  Sir  Henry  De  Villiers 
(Cape  Colony),  and  Sir  Samuel  Way  (Australia)  are  now  members 
of  the  Committee. 

On  Febi*uary  13,  1896,  Lord  James  of  Hereford  was  appointed 
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an  unpaid  member  of  the  Committee  under  the  last  clause  of  s.  i 
of  the  Act  of  1833. 

The  fluctuation  of  opinion  as  to  what  amount  of  Indian  and 
colonial  experience  or  information  should  be  available  for  the 
purpose  of  the  Committee  has  been  remarkable.  For  thirty-eight 
years,  firom  1833  to  1871,  two  paid  assessors  who  had  been  Indian 
or  colonial  judges  were  provided  for,  and  it  is  worthy  of  note  that 
during  that  time  the  reputation  of  th)3  Judicial  Committee  rose  to 
its  greatest  height  in  India^  and  gained  the  entire  confidence  of  the 
Indian  people.  It  is  true  that  during  some  of  those  years  Lord 
Eingsdown,  who  was  a  really  great  judge,  took  a  very  active  part 
in  the  hearing  and  decision  of  Indian  cases,  and  showed  a  serious 
and  sympathetic  interest  in  Indian  laws  and  customs  ;  but  he  had 
the  assistance  of  Sir  Edward  Ryan,  Sir  James  Colvile,  and  Sir 
Lawrence  Peel  as  assessors,  and  it  may  be  that  the  provision  that 
Indian  or  colonial  judges  should  attend  the  meetings  of  the  Com- 
mittee, not  as  judges  but  as  assessors,  was  more  wise  and  foreseeing 
than  it  has  appeared  to  later  legislators.  Both  Hindu  and  Moham- 
medan law  may  be  roughly  described  as  consisting  of  the  precepts 
of  the  sages  as  interpreted  by  the  customs  of  the  people,  and  every 
one  who  has  had  experience  of  India  knows  that  instances  con- 
stantly occur  where  it  is  difficult,  if  not  impossible,  to  ascertain 
from  books  what  the  customs  of  the  people  in  some  particulars  are. 
In  India  English  judges  can  consult  their  Hindu  or  Mussulman 
colleagues,  and  those  who  are  members  of  the  Civil  Service  have 
themselves  had  large  experience  of  the  people  and  their  customs ; 
but  a  judge  in  England  is  very  differently  situated,  and  from  his 
position  as  a  judge  is  precluded  from  himself  making  inquiries 
which  an  assessor,  whose  only  duty  was  to  inform  the  judge,  might 
make  without  loss  of  dignity. 

In  187 1  the  policy  of  appointing  assessors  was  abandoned  in 
favour  of  making  the  Indian  experts  members  of  the  Committee, 
and  Sir  James  Colvile  and  Sir  Barnes  Peacock  obtained  seats  on 
the  Committee  at  salaries  of  £5,000  a  year.  This  system  lasted  for 
five  years,  until  1876,  when  it  was  swept  away  by  the  Appellate 
Jurisdiction  Act.  Upon  the  death  of  Sir  James  Colvile  in  1880  it 
appears  to  have  been  thought  necessary  to  add  another  Indian 
expert,  and  Sir  Richard  Couch  was  made  an  unpaid  member,  and 
so  continued  until  1887,  when  assessors  were  abolished  by  statute, 
and  he  became  entitled  to  a  salary  of  £800.  Since  the  death  of  Sir 
Barnes  Peacock  he  has  been  the  only  Indian  expert  available,  and 
has  alone  performed  the  duties  which  had  been  at  various  times  and 
in  different  capacities  performed  by  Sir  Edward  Ryan,  Sir  James 
Colvile,  Sir  Lawrence  Peel,  and  Sir  Barnes  Peacock. 
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If  the  story  of  the  past  furnishes  any  guide  for  the  future,  it 
would  appear  that  ambitious  or  heroic  measures  are  neither  neces- 
sary nor  desirable  as  £eu-  as  India  is  concerned.  If  the  fourth 
section  of  the  Act  of  1887  were  repealed  and  two  assessors  were 
appointed  under  s.  30  of  the  Act  of  1833,  and  if,  at  the  same  time, 
it  were  arranged  that  the  same  one  of  the  Lords  of  Appeal,  Lord 
Lindley,  for  instance,  should  always  take  part  in  the  hearing  of 
Indian  appeals,  the  conditions  which  existed  from  1844  to  1865 
would  be  very  nearly  reproduced.  But  at  the  same  time  it  must 
not  be  forgotten  that  there  are  some  decisions  of  the  Judicial  Com- 
mittee which  have  caused  and  are  causing  great  dissatisfaction  and 
considerable  distress  in  India,  and  it  seems  probable  that  confidence 
in  the  tribunal  can  never  be  re-established  among  the  natives  of 
India  until  those  decisions  have  been  reversed  in  some  way,  and 
the  law  of  the  courts  again  brought  into  accordance  with  the  law 
of  the  people. 

W.  C.  Petheram. 
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TRADING   WITH   THE  ENEMY. 

THE  rule  that,  when  one  State  is  at  war  with  another,  all  the  sub- 
jects of  the  one  are  considered  to  be  at  war  with  all  the  subjects 
of  the  other,  and  that  all  intercourse  and  trade  with  the  enemy  is 
forbidden,  is  not  peculiar  to  our  own  jurisprudence.  In  the  leading 
case  of  The  Hoop  (1799)  i  C.  Rob.  196,  Sir  William  Scott  (after- 
wards Lord  Stowell)  said : — 

'  In  my  opinion  there  exists  such  a  general  rule  in  the  maritime 
jurisprudence  of  this  country,  by  which  all  subjects  trading  with  the 
public  enemy^  unless  with  the  permission  of  the  sovereign,  is  inter- 
dicted. It  is  not  a  principle  peculiar  to  the  maiitime  law  of  this 
country ;  it  is  laid  down  by  ^ynkershoek  (Qu.  Jur.  Pub.,  lib.  i, 
c.  3}  as  an  universal  principle  of  law — ''  ex  natur&  belli  commercia 
inter  hostes  cessare  non  est  dubitandum.  Quamvis  nulla  specialis  sit 
commerciorum  prohibitio,ipso  tamen  jure  belli  commercia  esse  vetita, 
ipsae  indicationes  bellorum  Batis  declarant."  ...  It  appears  from  these 
passages  to  have  been  the  law  of  Holland  ;  Valin  (1.  iii.  tit.  6,  art.  3) 
states  it  to  have  been  the  law  of  France  .  .  . :  it  will  appear  from  a 
case  which  I  shall  have  occasion  to  mention  (The  Fortuna)  to  have 
been  the  law  of  Spain ;  and  it  may,  I  think,  without  rashness  be 
affirmed  to  have  been  a  general  law  in  most  of  the  countries  of 
Europe.' 

Nor  was  the  principle  new  to  the  law  of  England.  Although  The 
Hoop  may  be  regarded  as  the  leading  case,  Sir  William  Scott  in  his 
judgment  reviews  a  series  of  cases  from  the  year  1747  onwards,  in 
which  the  same  principle  had  been  recognized  and  acted  upon  by 
the  Courts. 

The  principle  has  also  been  accepted  in  the  United  States.  Thus, 
for  instance,  Wheaton,  in  his  Elemente  of  International  Law  (§  309), 
says: — 

'  One  of  the  immediate  consequences  of  the  commencement  of 
hostilities  is,  the  interdiction  of  all  commercial  intercourse  between 
the  subjecte  of  the  States  at  war,  without  the  license  of  their 
respective  Governments.' 

And  Kent  (Commentaries,  vol.  i.  p.  66)  affirms  the  same  view : — 

.  '  One  of  the  immediate  and  important  consequences  of  a  declara- 
tion of  war,  is  the  absolute  interruption  and  interdiction  of  all 
commercial  correspondence,  intercourse,  and  dealing  between  the 
subjecte  of  the  two  countries.  The  idea  that  any  commercial  inter- 
course, or  pacific  dealing,  can  lawfully  subsist  between  the  peoples 
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of  the  powers  at  war,  except  under  the  dear  and  express  sanction 
of  the  Government,  and  without  a  special  license,  is  utterly  incon- 
sistent with  the  new  class  of  duties  growing  out  of  a  state  of  war. 
The  interdiction  flows  necessarily  from  the  principle  already  stated, 
that  a  state  of  war  puts  all  the  members  of  the  two  nations  respec- 
tively in  hostility  to  each  other ;  and  to  suffer  individuals  to  carry 
on  a  friendly  or  commercial  intercourse,  while  the  two  Governments 
were  at  war,  would  be  placing  the  act  of  government  and  the  acts  of 
individuals  in  contradiction  to  each  other.  It  would  counteract  the 
operations  of  war,  and  throw  obstacles  in  the  way  of  public  efforts, 
and  lead  to  disorder,  imbecUity  («/<?),  and  treason/ 

In  connexion  with  these  observations,  it  may  be  remarked  that 
a  further  reason  for  the  rule  that  *  a  declaration  of  war  is  equal  to 
an  Act  of  Parliament  prohibiting  intercourse  with  the  enemy 
except  by  the  Queen's  license,'  is  succinctly  given  by  Willes  J.,  in 
delivering  the  judgment  of  the  Court  of  Exchequer  Chamber  in 
the  case  of  Esponio  v.  Bowden  (1857)  7  E.  &  6.  763,  at  p.  779: — 

*  It  is  now  fully  established  that,  the  presumed  object  of  war 
being  as  much  to  cripple  the  enemy's  commerce  as  to  capture  his 
property,  a  declaration  of  war  imports  a  prohibition  of  commercial 
intercourse  and  correspondence  with  the  inhabitants  of  the  enemy's 
country,  and  that  such  intercourse,  except  with  the  license  of  tiie 
Crown,  is  illegal.' 

The  penalty  for  such  illegal  trading  is  forfeiture.  Any  goods 
which  British  subjects  are  trading  with  the  enemy  are  liable  to  be 
confiscated,  and  any  British  ship  which  is  found  engaged  in  trade 
with  the  enemy  is  similarly  liable.  The  latter  is,  of  course,  the 
more  important  instance,  and  it  may  not  be  out  of  place  to  quote 
the  instructions  which  are  given  to  the  Commanders  of  British 
men-of-war  in  the  Admiralty  Manual  of  Prize  Law,  1888  (§  38) : — 

<  The  Commander  should  detain  any  British  Vessel  which  he  may 
meet  with  trading  with  the  Enemy,  unless  either  : 

'(i)  He  is  satisfied  that  the  Master  was  pursuing  such  trade  in 
ignorance  that  war  had  broken  out,  or 

*  (2)  The  Vessel  is  pursuing  such  trade  under  a  License  from  the 
British  Government.' 

The  first  of  these  exceptions  covers  more  particularly  those  oases 
in  which  the  vessel  has  sailed  on  her  voyage  before  the  commence- 
ment of  hostilities.  This  exception  is  founded  on  a  very  obvious 
ground,  and  the  case  upon  which  it  rests  is  The  Abby  (1804)  5  C. 
Bob.  251.  The  Abby  was  a  British  vessel  which  had  sailed  from 
Liverpool  to  the  coast  of  Africa  '  there  to  barter  her  cargo  for  slaves, 
and  then  to  carry  them  to  .  .  .  Demerara,  at  that  time  a  Dutch 
colony.  The  vessel  sailed  on  the  nth  of  September,  1795.  At  that 
time,  and  until  the  declaration  of  hostilities,  which  issued  on  the  i6th 
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of  that  month,  Demerara  conld  not  he  considered  a  colony  of  the 
enemy '  ...  bo  that  at  the  time  of  the  vessel's  sailing  the  trading 
was  not  illegal.  'The  vessel  sailed  from  the  coast  of  Africa,  in 
May,  1796,  and  was  taken  off  the  island  of  Demerara,  after  the 
surrender  of  that  place  to  the  British  forces,  and  caiTied  to 
Martinique ' — then  a  British  possession.  After  various  proceedings 
had  been  taken,  the  case  came  before  Sir  William  Scott  in  the 
High  Court  of  Admiralty ;  he  held  the  ship  to  be  free  from  the 
chaise  of  illegal  trading,  and  made  an  order  of  restoration.  There 
had,  he  considered,  been  neither  the  act  nor  the  intention  of  trading 
with  the  enemy — not  the  act,  because  at  the  time  of  the  importa- 
tion, Demerara  had  been  taken  by  the  British ;  not  the  intention, 
because  when  the  vessel  sailed,  hostilities  had  not  broken  out. 

'  No  case,'  said  Sir  William  Scott, '  has  been  produced  in  which 
a  mere  intetUion  to  trade  with  the  enemy's  country,  contradicted 
by  the  fact  of  its  not  being  an  enemy's  country,  has  enured  to  con- 
demnation. Where  a  country  is  known  to  oe  hostile,  the  com- 
mencement of  a  voyage  towards  that  country  may  be  a  sufficient 
act  of  illegality  ;  but  where  the  voyage  is  undertaken  without 
tiiat  knowledge^  the  subsequent  event  of  hostility  will  have  no  such 
effect.' 

The  case  of  the  second  exception — trading  with  a  license  from  the 
Government — was  fuUy  considered  by  the  same  eminent  judge  in 
the  case  of  The  Hoop,  i  C.  Rob.  196^  to  which  reference  has  already 
been  made.  He  quoted  Bynkershoek  (Qu.  Jur.  Pub.,  lib.  t,  c.  3)  as 
saying  that  sometimes  the  strict  rule  which  forbids  all  trading  with 
an  enemy  has  been  modified  by  exceptions^  and  that  different 
species  of  traffic  have  been  from  time  to  time  permitted;  but 
that  in  every  case  it  has  been  the  act  and  permission  of  the 
sovereign : — 

'  Bv  the  law  and  constitution  of  this  country,  the  sovereign  alone 
has  the  power  of  declaring  war  or  peace — He  alone,  therefore,  who 
has  the  power  of  removing  the  state  of  war,  has  the  power  of  re- 
moving it  in  part,  by  permitting,  where  he  sees  proper,  uusit  commer- 
cial intercourse  which  is  a  partial  suspension  of  the  war.  There  may 
be  occasions  on  which  such  an  intercourse  may  be  highly  expedient. 
But  it  is  not  for  individuals  to  determine  the  expediency  of  such 
occasions  on  their  own  notions  of  commerce,  and  of  commerce 
merely,  and  possibly  on  grounds  of  private  advantage  not  very 
reconcilable  with  the  general  interests  of  the  State,  it  is  for  the 
State  alone,  on  more  enlarged  views  of  policy,  and  on  consideration 
of  all  circumstances  that  may  be  connected  with  such  an  inter- 
course, to  determine  when  it  shall  be  permitted,  and  under  what 
regulations.  In  my  opinion,  no  principle  ought  to  be  held  more 
sacred  than  that  this  intercourse  cannot  subsist  on  any  other 
footing  than  that  of  the  direct  permission  of  the  State.    Who  can  be 
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insensible  to  the  conseqaences  that  might  follow  if  every  person  in 
time  of  war  had  a  right  to  carry  on  commercial  intercourse  with  the 
enemy,  and  under  colour  of  that,  had  the  means  of  carrying  on  any 
other  species  of  intercourse  he  might  think  fit  ?  The  inconvenience 
to  the  public  might  be  extreme ;  and  where  is  the  inconvenience  on 
the  other  side,  that  the  merchant  should  be  compelled,  in  such  a 
situation  of  the  two  countries,  to  carry  on  his  trade  between  them, 
if  necessary,  under  the  eye  and  control  of  the  Qovemment,  charged 
with  the  care  of  the  publio  Safety  ? ' 

The  case  of  TAe  Hoop^  it  must  be  admitted,  was  rather  a  hard  one, 
as  the  merchants  had  been  for  some  time  engaged  in  the  trade ;  they 
had  had  the  Royal  License  for  previous  ventures  during  the  war> 
and,  before  this  vessel  sailed,  they  had  applied  to  the  Commissioners 
of  Customs  at  Glasgow  to  know  whether,  in  view  of  certain  recently 
passed  Acts,  it  was  necessary  to  obtain  a  license  for  this  voyage, 
and  had  been  informed  that,  in  the  opinion  of  the  law  advisers  of 
the  Commissioners,  such  a  license  was  not  necessary.  But  Sir 
William  Scott  held  in  favour  of  the  capture,  and  declined  to  make 
an  order  of  restitution : — 

'  It  appears/  said  he,  *  that  these  parties  had  before  applied  to 
the  Council  for  special  orders,  and  had  always  obtained  tnem.  It 
is  much  to  be  regretted  that  they  had  not  applied  again  to  the  same 
source  of  information.  .  .  .  The  intention  of  the  parties  might  be 
perfectly  innocent ;  but  there  is  still  the  fact  against  them  of  the 
actual  contravention  of  the  law,  which  no  innocence  of  intention 
can  do  away.' 

Thus,  if  the  vessel  is,  in  fact,  trading  with  the  enemy,  she  will  not 
be  protected  by  innocence  of  intention.  But  innocence  of  intention, 
as  shown  by  various  actions,  may  have  an  important  bearing  on 
the  question  whether,  in  fact,  she  is  trading  with  the  enemy.  In 
the  case  of  The  Mercurius  (1808)  Edwards,  53,  a  ship  under  Bremen 
colours,  at  the  time  of  capture  was  proceeding  with  a  cargo  of 
brandies  on  a  voyage  from  Bordeaux  to  Bremen,  but  with  directions 
to  put  into  a  British  port  for  the  purpose  of  obtaining  a  license  from 
the  British  Government.  The  court  had  every  reason  to  believe 
that  there  was  an  honest  intention  to  come  to  this  country  to  pro* 
cure  the  license^  and  to  act  conformably  with  it  when  granted. 

' The  parties  have  acted  throughout  aperh  voto*  said  Sir  William 
Scott ;  *  there  is  nothing  to  leful  to  a  suspicion  of  disingenuous 
conduct.  Then  the  question  comes  to  this,  whether  such  a  voyage 
intended  ultimately  to  Bremen,  but  first  to  this  country,  for  the 
purpose  of  obtaining  a  license,  without  which  it  was  to  be  relin- 
quished, is  a  continuous  voyage,  and  therefore  illegal?  I  think 
dearly  not:  it  is  a  contingent  voyage,  depending  upon  the  deter- 
mination,  not  of  the  parties  themselves,  but  of  the  British  Govern- 
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ment ;  if  the  ship  went  on  at  all,  it  was  to  be  the  act  of  the  British 
Government.' 

On  this  ground,  that  the  voyage  was  not  continuous  but  con- 
tingentj  he  pronounced  for  restoration.  And  it  may  be  observed 
that  a  similar  decision  had  been  given  in  the  previous  year  in  the 
somewhat  similar  case  of  The  Minna  (1807)  Edwards,  55,  «., 
which  had  been  captured  on  a  voyage  from  Bordeaux  destined 
ultimately  to  Bremen,  but  with  orders  to  touch  at  a  British  port, 
from  whence  she  was  to  resume  her  voyage,  if  permitted. 

How  strict  is  the  rule  that,  in  order  to  legalize  trading  with  the 
enemy,  there  must  be  a  license  from  the  Crown,  is  illustrated  by  the 
decision  in  The  Hoop  already  referred  to,  and  also  by  the  decision 
in  The  Carloita  (1814)  i  Dods.  387. 

*  There  is,'  said  Sir  William  Scott  in  the  latter  case,  *  no  principle 
of  law  more  recognized  than  this,  that  during  the  existence  of 
hostilities  between  the  Crown  of  Great  Britain  and  other  countries, 
it  is  unlawful  for  British  subjects  to  carry  on  a  commercial  inter- 
course with  the  inhabitants  of  those  countries.  The  consent  of  the 
Crown  to  such  a  course  of  trade  must  necessarily  be  interposed  in 
some  way  or  other.  The  particular  mode  in  which  the  consent  may 
be  expressed  is  not  material.  It  may  be  signified  in  a  variety  of 
ways — by  a  license  granted  to  the  individual  for  the  special  occa- 
sion, by  an  Order  in  Council,  by  Proclamation,  or  under  the 
authority  of  an  Act  of  Parliament,  to  which  the  Crown  is  necessarily 
a  party.' 

He  held,  however^  that  a  certain  proclamation  by  the  Lord 
Lieutenant  of  Ireland,  under  which  the  transaction  was  attempted 
to  be  justified,  was  not  relevant,  and  condemned  the  property ;  at 
the  same  time  commending  the  case,  on  its  merits,  to  the  equitable 
consideration  of  the  Government. 

Where  a  license  has  been  granted,  the  Court  will  not,  of  course, 
extend  the  terms  of  it.  Thus,  for  instance,  where  a  license  to  the 
port  of  an  enemy  had  been  granted  for  certain  enumerated  ai^ticles, 
and  other  articles  not  enumerated  were  sent  at  the  same  time,  it 
was  held  by  Sir  William  Scott  in  The  Friendschap  (1801)  4  C.  Rob. 
96,  that  those  other  goods  were  liable  to  condemnation,  notwith- 
standing the  fact  that  their  ulterior  destination  was  a  neutral  port. 
But,  on  the  other  hand,  the  license  will  be  liberally  interpreted. 
This  was  illustrated  by  the  decision  in  The  Vrow  Cornelia  (1810) 
Edwards,  349.  In  that  case  a  license  had  been  granted  for  the 
importation  from  France  of  a  cargo  of  brandy,  which  for  conveni- 
ence was  shipped  from  Bordeaux,  not  on  one  vessel,  but  on  two. 
One  of  these  vessels  carried  the  original  license,  and  the  other  an 
attested  copy.    The  latter  vessel  was  captured  by  British  cruisers, 
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and  brought  in  for  adjudication.    But  Sir   William  Scott  pro« 
nounced  against  the  captors : — 

'  In  the  use  and  application  of  licenses/  said  he,  '  the  Court  will 
not  limit  the  parties  to  a  literal  construction.  It  is  sufficient  that 
they  show  under  the  difficulties  of  commerce  that  they  come  as 
near  as  they  can  to  the  terms  of  the  license ;  and  where  that  is 
done,  the  Court  will  not  prevent  them  from  havii^  the  entire 
benefit  intended  by  His  Majesty's  Oovemment.  If  I  did  not 
adopt  this  rule,  I  should  inflict  a  severe  wound  upon  British  com- 
merce, than  which  nothing  can  be  further  from  my  inclination; 
and  if  the  cruisers  expect  a  more  rigid  construction  of  licenses 
from  me,  they  will  find  Uiemselves  disappointed.  Wherever  I  am 
satisfied  that  there  is  no  bad  £uth  in  the  parties,  and  no  undue 
extension  of  the  terms  of  a  license  beyond  the  meaning  of  the 
Council  Boajxl,  any  little  informalities,  or  trifling  deviations,  shall 
not  injure  them.' 

Passing  from  the  trading  itself  to  the  ancillary  contract  of 
insurance,  it  is  to  be  observed  that  the  legality  of  the  insurance 
depends  on  the  legality  of  the  trade.  Since  unlicensed  trading 
with  the  enemy  is  illegal,  no  action  can  be  maintained  on  a  policy 
entered  into  with  respect  to  it — this  rule  was  firmly  established  in 
the  case  of  PolU  v.  £ell  (1800)  8  T.  R.  548.  Conversely,  the  effect 
of  the  license,  when  granted,  is  not  only  to  protect  ship  and  cargo, 
but  also  to  legalize  Uie  trading  so  as  to  make  it  a  proper  subject 
for  insurance,  and  to  enable  an  action  to  be  brought  on  the  policy. 
This  was  put  beyond  doubt  by  the  decisions  of  Lord  EUenborough 
C.J.  in  Barier  v.  Blades  (1808)  9  East,  285,  and  in  the  leading 
case  of  U$parieha  v.  Noble  (1811)  15  East,  332.  In  the  latter  case 
Lord  EUenborough  said : — 

'  The  legal  result  of  the  license  granted  in  this  case  is,  that  not 
only  the  plaintiff,  the  person  licensed,  may  sue  in  respect  of  such 
licensed  commerce  in  our  courts  of  law,  but  that  the  commerce 
itself  is  to  be  regarded  as  legidized  for  all  purposes  of  its  due  and 
effectual  prosecution.  To  hold  otherwise  would  be  to  maintain 
a  proposition  repugnant  to  national  good  faith  and  the  honour  of 
the  Crown.  The  Crown  may  exempt  any  persons  and  any  branch 
of  commerce,  in  its  discretion,  from  the  disabilities  and  forfeitures 
arising  out  of  a  state  of  war :  and  its  license  for  such  purpose 
ought  to  receive  ^e  most  liberal  construction.' 

That  they  did  receive  such  a  construction  is  evident  from 
a  series  of  decisions,  of  which  may  be  taken  as  instances  Feise  v. 
Newnham  (1812)  16  East,  197  ;  Be  Toitet  v.  Taylor  (i8ia)  4  Taunt. 
233;  and  Flindt  v.  Scott  (1814)  5  Taunt.  674.  In  the  same  con- 
nexion may  be  mentioned  the  earlier  case  of  KensingUm  v*  Inglis 
(1807)  8  East,  273,  which  was  heard  in  error,  and  in  which  Lord 
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Ellenborough  C.  J.,  delivering  the  judgment  of  the  Court,  held 
that  a  license  granted  for  trading  with  an  alien  enemy  for  specie 
and  goods  to  be  brought  from  the  enemy's  country,  in  his  ships, 
into  our  colonial  ports,  incidentally  legalized  an  insurance  not  only 
on  the  specie  and  goods,  but  also  on  the  enemy's  ship  which  carried 
them.  While  the  oases  of  PtescheU  v.  Allnutt  (1813)  4  Taunt.  792, 
and  Builer  v.  Allnutt  (18 16)  i  Stark.  222,  show  that  the  carrying 
of  articles  not  named  in  the  license  will  not  invalidate  an  insurance 
upon  the  licensed  articles  which  are  carried. 

Coming  back  to  the  general  rule  which  prohibits  trading  with 
the  enemy,  it  may  be  observed  that  in  the  leading  case  of  Esposito 
V.  Bowden  (1857)  7  E.  &  B.  763,  it  was  held  that,  since  it  was  for- 
bidden to  a  British  subject  to  trade  with  the  enemy,  the  declaration 
of  war  made  it  illegal  to  ship  a  cargo  from  an  enemy's  port,  even 
on  board  a  neutral  vessel,  and  so  put  an  end  to  a  contract  of 
affreightment  which  had  been  made  before  that  declaration  but 
remained  to  be  executed  afterwards.  In  that  case  Willes  J.,  de- 
livering the  judgment  of  the  Court,  quoted  what  Lord  Tenterden 
had  written,  nearly  fifty  years  before,  on  the  subject  of  the  dissolu- 
tion of  contract : — 

'Another  general  rule  of  law  furnishes  a  dissolution  of  these 
contracts  (i.  e.  for  the  carriage  of  goods  in  merchant  ships)  by 
matter  extrinsic.  If  an  agreement  be  made  to  do  an  act  lawful  at 
the  time  of  such  agreement,  but  afterwards,  and  before  the  per- 
formance of  the  act,  the  performance  be  rendered  unlawful  by  the 
Government  of  the  country,  the  agreement  is  absolutely  dissolved. 
If,  therefore,  before  the  commencement  of  a  voyage,  war  or  hostili- 
ties should  take  place  between  the  State  to  which  the  ship  or  cargo 
belongs,  and  that  to  which  they  are  destined,  or  commerce  between 
them  be  wholly  prohibited,  the  contract  for  conveyance  is  at  an 
end,  the  merchant  must  unlade  his  goods,  and  the  owners  find 
another  employment  for  their  ship '  (see  Abbott  on  Shipping, 
13th  ed.,  at  p.  754). 

The  prohibition  of  trading  with  the  enemy  extends  even  to  the 
case  of  bills  of  exchange.  In  the  case  of  Willi^an  v.  Patteion  (1817) 
7  Taunt.  439,  the  defendants  were  British  merchants  in  London, 
who  had  in  their  hands  some  property  belonging  to  one  Michelon, 
a  French  subject.  France  was  then  at  war  with  the  United 
Kingdom ;  during  that  war  Michelon  drew  bills  9ti  the  defendants, 
and  the  defendants  accepted  them.  These  bills  were  then  endorsed 
to  the  plaintiff  who  was  an  English-bom  subject  residing  in  France. 
After  the  close  of  the  war,  when  peace  had  been  restored,  an  action 
was  brought  upon  the  bills,  but  it  was  held  that  no  such  action 
would  lie,  as  the  bills  were  contracts  with  an  alien  enemy,  and 
therefore  void  from  the  first.    In  contrast  with  this  should  be 
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If  the  story  of  the  past  furnishes  any  guide  for  the  future,  it 
would  appear  that  ambitious  or  heroic  measures  are  neither  neces- 
sary nor  desirable  as  £bj:  as  India  is  concerned.  If  the  fourth 
section  of  the  Act  of  1887  were  repealed  and  two  assessors  were 
appointed  under  s.  30  of  the  Act  of  1833,  and  if,  at  the  same  time, 
it  were  arranged  that  the  same  one  of  the  Lords  of  Appeal,  Lord 
Lindley,  for  instance,  should  always  take  part  in  the  hearing  of 
Indian  appeals,  the  conditions  which  existed  from  1844  to  1865 
would  be  very  nearly  reproduced.  But  at  the  same  time  it  must 
not  be  forgotten  that  there  are  some  decisions  of  the  Judicial  Com- 
mittee which  have  caused  and  are  causing  great  dissatisfaction  and 
considerable  distress  in  India,  and  it  seems  probable  that  confidence 
in  the  tribunal  can  never  be  re-established  among  the  natives  of 
India  until  those  decisions  have  been  reversed  in  some  way,  and 
the  law  of  the  courts  again  brought  into  accordance  with  the  law 
of  the  people. 

W.  C.  Pethebam. 
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THE  rale  that,  when  one  State  is  at  war  with  another,  all  the  sub- 
jects of  the  one  are  considered  to  be  at  war  with  all  the  subjects 
of  the  other,  and  that  all  intercourse  and  trade  with  the  enemy  is 
forbidden,  is  not  peculiar  to  our  own  jurisprudence.  In  the  leading 
case  of  The  Hoop  (1799)  ^  C.  Rob.  196,  Sir  William  Scott  (after- 
wards Lord  Stowell)  said : — 

*  In  my  opinion  there  exists  such  a  general  rule  in  the  maritime 
jurisprudence  of  this  country,  by  which  all  subjects  trading  with  the 
public  enemy,  unless  with  the  permission  of  the  sovereign,  is  inter- 
dicted. It  is  not  a  principle  peculiar  to  the  maiitime  law  of  this 
country  ;  it  is  laid  down  by  Bynkershoek  (Qu.  Jur.  Pub.,  lib.  i, 
c  3)  as  an  universal  principle  of  law — **  ex  naturfi.  belli  commercia 
inter  hostes  cessare  non  est  dubitandum.  Quamvis  nulla  specialis  sit 
commerciorum  prohibitio,ipso  tamen  jure  belli  commercia  esse  vetita, 
ipsae  indicationes  bellorum  satis  declarant."  ...  It  appears  from  these 
passages  to  have  been  the  law  of  Holland  ;  Valin  (1.  iii.  tit.  6,  art.  3) 
states  it  to  have  been  the  law  of  France  .  . . :  it  will  appear  from  a 
case  which  I  shall  have  occasion  to  mention  (The  Fortuna)  to  have 
been  the  law  of  Spain  ;  and  it  may,  I  think,  without  rashness  be 
affirmed  to  have  been  a  general  law  in  most  of  the  countries  of 
Europe.' 

Nor  was  the  principle  new  to  the  law  of  England.  Although  The 
Hoop  may  be  regarded  as  the  leading  case,  Sir  William  Scott  in  his 
judgment  reviews  a  series  of  cases  from  the  year  1747  onwards,  in 
which  the  same  principle  had  been  recognized  and  acted  upon  by 
the  Courts. 

The  principle  has  also  been  accepted  in  the  United  States.  Thus, 
for  instance,  Wheaton,  in  his  Elements  of  International  Law  (§  309), 
says: — 

'  One  of  the  immediate  consequences  of  the  commencement  of 
hostilities  is,  the  interdiction  of  all  commercial  intercourse  between 
the  subjects  of  the  States  at  war,  without  the  license  of  their 
respective  Governments.' 

And  Kent  (Commentaries,  vol.  i.  p.  66)  affirms  the  same  view : — 

•  <  One  of  the  immediate  and  important  consequences  of  a  declara- 
tion of  war,  is  the  absolute  interruption  and  interdiction  of  all 
commercial  correspondence,  intercourse,  and  dealing  between  the 
subjects  of  the  two  countries.  The  idea  that  any  commercial  inter- 
course, or  pacific  dealing,  can  lawfully  subsist  between  the  peoples 

VOL.  XVI.  E  e 
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ations  is  the  measure  in  which  case  law  develops  into  a  rational 
and  tolerable  system  as  opposed  to  an  unreasoned  product  of 
authority  and  routine.  Yet  the  official  utterances  of  the  law 
contain  no  adequate  acknowledgment  of  this  dependence  on  ethical 
influences.  '  The  very  considerations/  it  has  been  well  said, '  which 
judges  most  rarely  mention,  and  always  with  an  apology,  are  the 
secret  root  from  which  the  law  draws  all  the  juices  of  life  ^.'  The 
chief  reason  of  this  peculiarity  is  doubtless  to  be  found  in  the 
fictitious  declaratory  theory  of  precedent,  and  in  the  forms  of 
judicial  expression  and  reasoning  which  such  theory  has  made 
traditional.  So  long  as  judges  affect  to  be  looking  for  and  de- 
claring old  law,  they  cannot  adequately  express  the  principles  on 
which  they  are  in  reality  making  new. 

TAe  respective  functions  of  judges  and  juries. — The  division  of  judicial 
functions  between  judge  and  jury  creates  a  difficulty  in  the  theory 
of  precedent  which  requires  some  consideration.  It  is  commonly 
said .  that  all  questions  of  fact  are  for  the  jury,  and  all  questions 
of  law  for  the  judge.  But  we  have  already  seen  that  creative 
precedents  are  answers  to  questions  of  fact,  transforming  them  for 
the  future  into  questions  of  law.  Are  such  precedents  then  made 
by  juries  instead  of  by  judges  ?  It  is  clear  that  they  neither  are 
nor  can  be.  No  jury  ever  answers  a  question  on  principle ;  it 
gives  decisions,  but  no  reasons ;  it  decides  in  concrete,  not  in  abstracto. 
In  these  respects  the  judicial  action  of  juries  differs  fundamentally 
from  that  of  judges.  The  latter  decide  on  principle,  whenever  this 
is  possible ;  they  formulate  the  ratio  decidendi  which  underlies  their 
decision ;  they  strive  after  the  general  and  the  abstract,  instead  of 
adhering  to  the  concrete  and  the  individual.  Hence  it  is  that  the 
decision  of  a  judge  may  constitute  a  precedent,  while  that  of  a 
jury  cannot.  But  in  composite  tribuniJs,  where  the  jury  decides 
the  facts  and  the  judge  the  law,  how  does  the  judge  obtain  any 
opportunity  of  establishing  precedents  and  creating  new  law  ?  If 
the  matter  is  already  governed  by  law,  it  will  of  course  fall  within 
his  province ;  but  if  it  is  not  already  so  governed,  is  it  not  a  pure 
question  of  fact  which  must  be  submitted  to  the  jury,  to  the  total 
destruction  of  all  opportunity  of  establishing  any  precedent  in 
respect  of  it?  The  truth  of  the  matter  is  that,  although  all 
questions  of  law  are  for  the  judge,  it  is  very  far  firom  being  true 
that  all  questions  of  fact  are  for  the  jury.  There  are  very  exten- 
sive and  important  portions  of  the  sphere  of  fact  which  fall  within 
the  jurisdiction  of  the  judge.  It  is  within  these  portions  that  the 
law-creating  operation  of  judicial  decisions  takes  place.  No  jury, 
for  example,   is  ever  asked  to  interpret  a  statute  or,  speaking 

'  Holmes,  The  Common  Law,  p.  35. 
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generally,  any  other  written  document.  Yet  unless  there  is  already 
some  authoritative  construction  in  existence,  this  is  pure  matter 
of  fact.  Hence  that  great  department  of  case  law  which  has  its 
origin  in  the  judicial  interpretation  of  statute  law.  The  general 
rule — consistently  acted  on,  though  seldom  expressly  acknow- 
ledged— is  that  a  jtidge  will  not  submit  to  a  jury  any  question 
which  he  is  himself  capable  of  answering  on  principle.  Such  a 
question  he  answers  for  himself.  For  since  it  can  be  answered  on 
principle,  it  provides  a  fit  occasion  for  the  establishment  of  a  pre- 
cedent and  a  new  rule  of  law.  It  ought  to  be  a  matter  of  law,  and 
can  only  become  what  it  ought  to  be,  by  being  kept  from  the  jury 
and  answered  in  absiracto  by  the  judge.  The  only  questions  which 
go  to  a  jury  are  those  questions  of  fact  which  admit  of  no  principle, 
and  are  therefore  the  appropriate  subject-matter  for  those  concrete 
and  unreasoned  decisions  which  juries  give. 

I  have  said  that  this  rule,  ^ough  acted  on,  is  not  expressly 
acknowledged.  The  reason  is  that  judges  are  enabled  to  avoid 
such  acknowledgment  through  recourse  to  the  declaratory  theory 
of  precedent.  As  between  judge  and  jury  this  theory  is  still  in 
full  force  and  effect,  although  when  the  rights  and  privileges  of 
juries  are  not  concerned,  the  courts  are  ready  enough  at  the  present 
day  to  acknowledge  the  essential  truth  of  the  matter.  As  between 
judge  and  jury,  questions  of  fact  are  withdrawn  from  the  exclusive 
cognizance  of  the  latter  by  means  of  the  legal  fiction  that  they  are 
already  question's  of  law.  They  are  treated  as  being  already  that 
which  they  are  about  to  become.  In  a  completely  developed  legal 
system  they  would  be  already  true  questions  of  law ;  the  principle 
for  their  decision  would  have  been  already  authoritatively  deter- 
mined. Therefore  the  judges  make  bold  to  deal  with  them  as 
being  already  that  which  they  ought  to  be,  and  thus  the 
making  of  law  by  way  of  precedent  is  prevented  from  openly 
infringing  upon  the  rights  of  juries  to  decide  all  questions  which 
have  not  been  abready  decided  by  the  law. 

John  W.  Salmond. 
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which  waa  then  in  want  of  hands.  During  that  voyage  he  was 
treated  like  the  rest  of  the  crew;  he  did  his  duty  to  the  satisfaction 
of  the  captain  (the  defendant) ;  on  his  arrival  he  was  taken  over  by 
the  commissary  with  other  Dutch  prisoners;  and  at  the  time  of 
action  brought  he  was  in  custody  as  a  prisoner  of  war.  The  action 
was  brought  for  his  wages  according  to  the  contract,  and  a  verdict 
was  given  for  £24.  On  a  motion  to  set  the  verdict  aside  on  the 
ground  that  the  contract  was  one  with  an  alien  enemy,  Eyre  C.  J. 
and  Heath  and  Booke  JJ.  discharged  the  rule :  the  former  on  the 
ground  that  the  plaintiff  was  not  a  Dutch-bom  subject,  and  was 
not  in  fact  an  alien  enemy  at  the  time  when  the  contract  was  made ; 
the  two  latter  on  the  wider  ground  that  a  prisoner  of  war  is,  for 
certain  purposes,  under  the  king's  protection,  and  that  he  might 
maintain  an  action  in  certain  cases,  of  which  this  was  one.  This 
view  appears  to  have  found  more  acceptance  later.  In  Maria  v.  Hall 
(1800)  %  Bos.  &  P.  256,  a  French  prisoner  of  war  confined  in  the 
prison  at  Liverpool  brought  an  action  against  the  master  of  the 
ship  on  which  he  had  come  from  the  West  Indies,  for  compensation 
for  working  the  ship  home.  A  motion  was  made  to  stay  pro^ 
ceedings  until  the  plaintiff  should  give  security  for  costs,  on  the 
ground  that  the  case  of  a  prisoner  of  war  was  different  from  the 
common  case  of  a  foreigner  serving  on  board  a  British  ship  who  (as 
had  been  decided  in  ffentcAen  v.  Oarves  (1794)  2  H.  Blaokstone, 
384;  and  in  Jacobs  v.  SHevenson  (1797)  i  Bos.  &  P.  96)  was  not 
compellable  to  give  such  security.  But  Heath  J.  *  observed,  that  it 
had  been  determined  that  a  prisoner  of  war  may  maintain  an  action 
on  a  contract  for  wages,'  and  the  Court  (absente  Lord  Eldon  C.  J.) 
rejected  the  application. 

But  while  the  alien  resident  here  has  these  various  rights,  he  has 
also  various  duties ;  and  the  same  rules  which  prohibit  British  subjects 
from  engaging  in  trade  with  the  enemy  prohibit  him  also.  This 
was  laid  down  by  Sir  William  Scott  in  TAe  Indian  Chief  {iSoi) 
5  C.  Rob.  12.  In  that  case  a  cargo  had  been  shipped  at  Batavia 
(which  was  then  in  the  hands  of  our  enemy  and  an  enemy  port)  on 
behalf  of  a  Mr.  Miller,  who  was  an  American  merchant,  and  American 
Consul,  at  Calcutta.  The  cargo  was  captured,  but  the  decree  of 
condemnation  was  resisted  on  various  grounds.  But  Sir  WiUiam 
Scott  held  that  the  fact  that  the  merdiant  was  Consul  did  not 
affect  his  actions  or  his  relation  as  merchant,  and  that,  being 
resident  in  Calcutta,  he  must,  so  far  as  this  matter  was  concerned, 
be  taken  to  be  a  British  merchant  So,  also,  a  British  subject 
resident  and  carrying  on  trade  in  an  enemy's  country  is,  equally 
with  an  alien  enemy,  incapable  of  suing  in  the  courts  of  this 
country^  as  was  held  in  the  case  of  WConnell  v.  Hector  (1803) 
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3  Bob.  &  p.  1 13.  In  the  case  of  The  Danous  (1802),  cited  in  a  note 
to  Tie  Nayade  (i8oa)  4  C.  Rob.  251,  at  p.  355,  'a  British-bom 
subject)  resident  in  the  English  factory  at  Lisbon,  was  allowed  the 
benefit  of  a  Portuguese  character,  so  far  as  to  render  his  trade  with 
Holland  (at  war  with  England,  but  not  with  Portugal)  not  im- 
peachable as  an  illegal  trade.'  While  in  The  Nepiunui  (1807)  6  C. 
Rob.  403,  at  p.  408,  Sir  William  Scott  said : — 

'It  has  been  decided,  both  in  this  Court  and  in  the  Court  of 
Appeal,  that  though  a  British  subject,  resident  abroad,  may  engage 
generally  in  trade  with  the  enemy,  he  cannot  carry  on  such  a  trade 
in  articles  of  a  contraband  nature.  The  duties  of  allegiance  travel 
with  them,  so  as  to  restrain  them  from  supplying  articles  of  that 
kind  to  the  enemy.' 

And  it  may  be  added  that  in  The  Benjamin  Franklin  (1806)  6  C. 
I^b.  350,  the  Court  declined  to  entertain  a  suit  for  wages,  on  the 
part  of  a  British  pilot,  for  navigating  a  foreign  ship  to  an  enemy's 
port. 

But^  omitting  the  cases  of  contraband  and  breach  of  blockade, 
neutrals  who  are  resident  outside  the  British  dominions. are  not 
prohibited  from  trading  with  the  enemies  of  Britain.  Indeed,  such 
trading  has  been  recognized  to  be  legal,  and  insurances  with  regard 
to  it  have  been  enforced  by  our  tribunals.  As  early  as  1786,  Lord 
Mansfield,  in  Oiet  v.  Maeon^  i  T.  R.  88,  upheld  a  policy  on  neutral 
property,  on  a  neutral  vessel  bound  to  an  enemy's  port. 

'  This,'  said  he,  *  upon  the  face  of  it,  is  the  case  of  a  neutral  vessel. 
It  is  nowhere  laid  down  that  policies  on  neutral  property,  though 
bound  to  an  enemy's  port,  are  void.  ...  By  the  maritime  law, 
trading  with  an  enemy  is  cause  of  confiscation  in  a  subject,  provided 
he  is  taken  in  the  act;  but  this  does  not  extend  to  a  neutral 
vessel.' 

Similarly,  in  the  case  of  goods  which  are  found  being  traded  with 
the  enemy,  if  they  are  the  property  of  neutrals  resident  abroad, 
and  if  the  trading  is  the  trading  of  these  neutrals,  the  goods  will 
not  be  condemned.  But  where  the  goods  are  apparently  the  pro- 
perty of  a  British  subject,  there  must  be  clear  proof  of  neutral 
ownership  in  order  to  avoid  the  penalty  of  condemnation.  The 
plea  has  frequently  failed  through  want  of  sufficiently  dear  proof. 
Thus,  for  instance,  in  The  Jange  Pieter  (1801}  4  C.  Bob.  79,  goods 
purchased  in  England  were  shipped  for  an  enemy's  port»  but  seized 
by  a  British  cruiser;  it  was  set  up  that  they  belonged  to  an 
j&jnerican,  but,  in  the  absence  of  documentary  proof,  a  decree  of 
condemnation  was  made.  Similarly,  in  The  Samuel  (1802)  4  C. 
Rob.  284,  If.,  where  the  goods  had  been  purchased  by  a  neutral  on 
account  of  a  British  subject,  it  was  held  that  the  neutral  was  merely 
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an  agent,  and  the  British  subject  the  principal ;  and  the  goods  were 
condemned.  The  goods  were  also  condemned  in  the  case  of  Tie 
Nayade  (1802)  4  C.  Rob.  251,  aa  the  allegation  th^t  they  belonged 
to  a  neutral  was  held  not  to  have  been  made  out.  In  TAe  Franklin 
(1805)  6  C.  Rob.  127,  a  shipment  of  tobacco  had  been  made  from 
Virginia  to  France,  with  which  we  were  then  at  war,  and  had  been 
captured  by  a  British  cruiser.  The  property  appeared  to  be  the 
joint  prepay  of  I.  and  W.  Bell,  partners  of  a  trading  house  in 
America  and  in  London,  the  one  being  resident  across  the  Atlantic, 
and  the  other  here.  It  was  contended  that  the  latter  had  in  fact  no 
interest  in  the  shipment,  but  he  was  unable  to  produce  satisfactory 
evidence  to  this  effect,  and  the  Court,  being  of  opinion  that  there 
was  a  joint  interest  in  the  property,  condemned  a  moiety  of  it 

The  old  general  rule  that  the  property  of  an  alien  enemy  may  be 
seized  and  confiscated  has  been  modified  in  various  ways  so  far  as 
that  property  when  in  the  country  of  either  of  the  belligerents  is 
concerned  ;  and  as  regards  the  capture  of  such  property  at  sea,  there 
is  the  important  clause  (2)  in  the  Declaration  of  Paris,  1856,  that 
'  The  neutral  flag  covers  enemy's  goods,  with  the  exception  of  con- 
traband of  war.'  But  these  exceptions  have  no  reference  to  the 
case  of  goods  belonging  to  the  enemy,  and  found  on  a  ship  belong- 
ing to  either  of  the  belligerents.  In  such  case,  the  old  general  rule 
still  prevails.  And  it  may  be  added  that  goods  which  are  in  the 
course  of  transit  to  the  enemy,  and  which  are  designed  to  become 
the  enemy's  property  on  arrival^  are  treated  generally  as  enemy's 
goods.  Thus  in  The  Sally  (1795)  3  C  Rob.  300,  ».,  the  judgment  of 
the  Lords — present,  the  Earl  of  Mansfield,  Sir  R.  P.  Arden  (Master 
of  the  Rolls),  and  Sir  W.  Wynne — was  as  follows : — 

*  It  has  always  been  the  rule  of  the  Prize  Courts,  that  property 
going  to  be  delivered  in  the  enemy's  country,  and  under  a  contract 
to  become  the  property  of  the  enemy  immediately  on  arrival,  if 
taken  in  iransUu^  is  to  be  considered  as  enemy's  property.  When 
the  contract  is  made  in  time  of  peace  or  without  any  contemplation 
of  war,  no  such  rule  exists : — But  in  a  case  like  the  present,  where 
the  form  of  the  contract  was  framed  directly  for  tne  purpose  of 
obviating  the  danger  apprehended  from  approaching  hostilities,  it 
is  a  rule  which  unavoidably  must  take  place, .  . .  Supposing  that  it 
was  to  become  the  property  of  the  enemy  on  delivery,  capture  is 
considered  as  delivery  :  The  captors,  by  the  rights  of  war,  stand  in 
the  place  of  the  enemy,  and  are  entitled  to  a  condemnation  of  goods 
passing  under  such  a  contract,  as  of  enemy's  property.' 

The  same  rule  was  applied  by  Sir  William  Scott  in  Tie  Atlae 
(1801)  3  C.  Rob.  299,  and  TAe  Anna  Catharina  (1802)  4  C.  Rob.  107, 
while  it  was  held  not  to  be  applicable— owing  to  the  fact  that  the 
contracts  had  not  been  made  in  contemplation  of  war — in  The  7tow 
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Margaretha  (1799)  i  C.  Rob.  336,  and  The  Packet  de  Bilhoa  (1799) 
2  C.  Bob.  133.  In  the  latter  case  Sir  William  Scott  considered 
the  rale  at  some  length,  saying  that  the  same  treatment  which  is 
given  to  such  contractif  when  made  in  time  of  peace  cannot  be 
given  to  them  in  time  of  war :  '  for  it  would  at  once  put  an  end  to 
all  captures  at  sea  ;  the  risk  would  in  all  cases  be  laid  on  the  con- 
signor, where  it  suited  the  purpose  of  protection ;  on  every  con- 
templation of  a  war,  this  contrivance  would  be  practised  in  all 
consignments  from  neutral  ports  to  the  enemy's  country,  to  the 
manifest  defrauding  of  all  rights  of  capture.'  And  it  may  be 
observed  that  in  this  respect  the  law  of  the  United  States  appears 
to  be  similar  to  our  own  (Kent's  Commentaries,  vol.  i.  p.  87  ; 
Halleck's  International  Law,  1878  ed.,  vol.  ii.  p.  130). 

The  subject  of  the  last  paragraph,  as  well  as  the  general  subject 
of  this  paper,  have,  happily,  for  many  years  been  matters  of  legal 
history  rather  than  of  practical  law.  But  the  recent  Transvaal 
war  has  brought  them  again  within  the  latter  sphere,  and  the  case 
of  The  Mashona,  decided  at  Cape  Town  on  March  13, 1900 — reported 
in  The  Cape  Times  of  the  following  day — furnishes  the  most  recent 
decision.  The  facts  in  that  case  were  briefly  as  follows.  Shortly 
after  the  outbreak  of  the  war  between  Great  Britain  and  the 
Transvaal,  The  Mashona,  a  British  ship,  sailed  from  New  York  with 
cargo  for  Algoa  Bay,  which  was  to  be  the  first  port  of  call,  and 
Delagoa  Bay.  Some  of  the  cargo  was  consigned  to  individuals  and 
to  firms  carrying  on  business  at  Pretoria  and  other  places  in  the 
Transvaal ;  this  was  to  be  landed  at  Delagoa  Bay,  and  thence  sent 
on  to  its  inland  destination  by  rail  in  the  ordinary  course.  The 
Mashona  proceeded  on  her  voyage  direct  to  Algoa  Bay,  but  just 
before  she  reached  it  she  was  seized  by  H.M.S.  Partridge^  and 
brought  to  Table  Bay,  where  she  was  placed  in  the  custody  of  the 
marshal  of  the  Prize  Court.  Both  ^e  cargo  consigned  to  the 
Transvaal  and  the  vessel  herself  were  claimed  as  lawful  prize: 
the  former-on  the  ground  that  it  was  enemy's  property  and  unpro- 
tected, the  latter  on  the  ground  that  she,  a  British  ship,  was  trading 
with  the  enemy.  Against  these  charges  it  was  contended  that  the 
consignees  were  hostile  only  by  reason  of  domicile,  and  that  they 
had  done  what  they  could  to  change  the  destination  of  the  goods ; 
that,  as  regards  the  ship,  neither  the  owners,  the  charterei-s,  nor 
the  master  had  any  intention  to  trade  with  the  enemy,  that  they 
had  acted  with  perfect  good  faith,  and  that  the  master  had  in  fact 
intended  to  pass  a  bond  at  Algoa  Bay  undertaking  not  to  take  the 
goods  to  Delagoa  Bay  without  the  permission  of  the  proper  authori- 
ties. The  case  came  before  the  Supreme  Court  of  Cape  Colony, 
sitting  as  a  Prize  Court,  and,  singularly  enough,  the  three  judges 
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who  composed  it — the  Chief  Jnstioe,  Mr.  Justice  Buchanan,  and 
Mr.  Justice  Lawrence  (Judge-IVesident  of  the  High  Court  of  Griqua- 
land  West) — came  to  different  conclusions.  The  Chief  Justice  was  of 
opinion  that  the  cargo  in  question  should  be  condemned,  but  not 
the  ship  ;  Mr.  Justice  Buchanan  that  neither  ship  nor  cargo  should 
be  condemned ;  and  Mr.  Justice  Lawrence  that  a  sentence  of  con- 
demnation should  be  pronounced  against  botL  In  the  result,  since 
the  Court  was  divided  two  to  one  in  favour  of  condemning  the 
cargo,  and  two  to  one  against  condemning  the  ship,  the  cargo  in 
question  was  condemned  and  the  ship  restored. 

As  regards  the  goods,  it  may  be  mentioned  that  the  members  of 
the  Court  differed,  on  the  facts,  as  to  whether  the  owners  of  the 
goods  had  done  all  in  their  power  to  alter  the  destination  of  them 
— ^Mr.  Justice  Buchanan  considering  that  they  had,  the  Chief 
Justice  and  Mr.  Justice  Lawrence  that  they  had  not.  This  question 
of  destination,  however,  though  discussed  at  some  length,  seems  of 
secondary  importance,  except  as  showing  that  the  goods  were  the 
property — or,  in  prize  law,  should  be  regarded  as  the  property — of 
residents  in  the  Transvaal ;  and  such  ownership  was  not  apparently 
denied.  The  main  reason  for  condemning  the  goods  appears  rather, 
from  the  judgments  of  the  two  last-mentioned  judges,  to  have  been 
that  the  goods  were  enemy's  goods,  captured  on  the  high  seas  and 
on  a  non-neutral  ship.  It  will,  however,  be  observed  that  this 
view  involves  the  assumption  that  the  rules  which  apply  to  the 
capture  of  goods  belonging  to  the  enemy  because  they  belong  to 
the  enemy,  apply  also  to  the  capture  of  goods  belonging  to  those 
who.  are  impressed  with  enemy  character  not  by  nationality  but 
only  by  domicUe.  It  does  not  appear  that  any  cases  were  cited  to 
this  effect.  But  there  is,  as  has  already  been  shown,  ample  authority 
for  the  proposition  that,  in  question  of  trading  with  the  enemy, 
those  who  are  resident  in  the  enemy's  territory  are  generally  to  be 
regarded  as  enemies ;  and  it  may  well  be  considered  that  a  like  prin- 
ciple is  applicable  to  the  question  of  property  in  goods,  particularly 
when  those  goods  are  on  their  way  to  the  enemy's  country. 

With  regard  to  the  ship,  the  question  turned  mainly  as  to  whether, 
on  the  facts,  she  came  under  the  rule  laid  down  in  The  Hoop^  or 
whether  her  case  was  analogous  to  those  of  The  Minna  and  The 
Mercurius  already  referred  to.  The  Chief  Justice,  who  delivered 
the  leading  judgment,  took  the  latter  view.  He  referred  particu- 
larly to  these  three  cases,  and,  after  quoting  the  words  at  the  close 
of  Lord  Stowell's  judgment  in  The  Mereurius — •  I  cannot,  under  any 
view  of  the  case,  bring  myself  to  regard  it  as  a  fraudulent  con- 
tinuous voyage ;  there  was  no  act,  either  done  or  to  be  done,  to 
found  the  imputation  of  fraud ;  on  the  contrary,  there  is  sufficient 
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proof  of  an  honest  intention  to  come  to  this  country  to  procure 
the  license,  and  to  act  conformably  to  it  when  granted ' — he  went 
on  to  say : — 

*  In  the  same  manner  there  appears  to  me  sufficient  proof  in  the 
present  case  of  an  honest  intention  to  pass  a  bond  undertaking  not 
to  take  the  goods  to  Delagoa  Bay  except  with  the  permission  of  the 
proper  authorities.  There  was  no  concealment  on  the  part  of  the 
charterers,  or  the  owners,  or  the  master ;  on  the  contrary,  they  all 
acted  with  the  utmost  bona  fides,  and  with  the  sincere  desire  to 
give  the  authorities  all  the  information  and^  assistance  in  their 
power. . .  .  The  presumption  of  an  intention  of  trading  with  the 
enemy,  arising  nrom  the  fact  that  the  ship  was  carrying  enemy's 
goods  consigned  to  Delagoa  Bay  and  destined  for  the  enemas 
country,  is  entireljr  rebutted  by  the  conduct  of  all  the  parties 
interested  in  the  ship.  The  claim  for  restitution  of  the  ship  must 
consequently  be  allowed.' 

And  the  judgment  of  Mr.  Justice  Buchanan  proceeds  on  the  same 
general  view,  and  is  to  the  same  effect. 

The  judgment  of  Mr.  Justice  Lawrence — which,  with  regard  to 
the  ship,  is  the  dissenting  judgment — cannot,  however,  be  lightly 
passed  over.  After  dealing  with  the  case  of  the  cargo  and  with 
some  questions  relating  to  the  ship,  Mr.  Justice  Lawrence  goes  on 
to  say: — 

'  It  appears  to  me  that,  as  soon  as  the  war  broke  out,  it  became 
the  duty  of  the  master  to  decline  to  convey  any  goods  which,  from 
the  papers  in  his  possession,  appeared  to  be  the  property  of  enemy 
consignees.  His  contract  of  affreightment  could  not  lawfully  be 
fulfilled,  and  he  should  have  acted  as  laid  down  in  the  passage 
from  Lord  Tenterden's  book,  cited  above.  The  only  point  which 
remains  is  the  question  whether  it  has  been  established  that  there 
was  no  intention  on  the  pai*t  of  the  master  of  the  ship  to  trade  with 
the  enemy  except  with  permission  of  the  proper  authorities.  In  the 
circumstances,  such  a  defence  must  be  established  by  very  clear 

Sroof ;  and,  although  there  is  no  reason  whatever  to  impute  any 
isloyal  intention,  or  malafiAes^  to  the  owners,  charterers,  agents,  or 
master,  I  have  come  reluctantly  to  the  conclusion  that  the  proof  of 
non-liability  on  this  ground  has  not  been  made  out.  Had  the  ship 
first  touched  at  Cape  Town,  a  course  would  doubtless  have  been 
adopted  which,  as  in  other  cases,  would  have  secured  immunity ; 
and  it  certainly  seems  probable,  after  what  happened  in  the  case  of 
The  Beatrice^  that  a  similar  course  would  have  been  followed  in  this 
case,  had  it  not  been  for  the  intervention  of  The  Partridge  at  Port 
Elizabeth. ...  In  the  case  of  The  Mercuriue,  decided  by  Lord  Stowell 
in  1808  (Edwards,  53),  which  is  certainly  the  strongest  case  in 
favour  of  the  claimants,  the  court  held  it  proved  that  she  was, 
when  seized,  on  her  way  to  a  British  port  for  the  purpose  of  apply- 
ing for  a  license  to  proceed  from  a  hostile  to  a  neutral  port  That 
she  had  directions  to  do  so  was,  as  the  court  held, ''  disclosed  in  the 
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papers,  and  as  strongly  ^aranteed  as  any  fact  could  be."  If  in 
this  case  The  Mashona  had  taken  a  careo  at  New  York  for  Delagoa 
Bay  only,  but  was  proved  to  have  touched  at  a  British  port  propria 
motu  and  under  directions  from  the  charterers,  for  a  similar  purpose, 
the  cases  would  have  been  parallel.  As  it  is,  I  fear  that  the  parallel 
fails  in  an  essential  particular.  In  the  present  case,  as  I  suggested 
during  the  argument,  there  seems  to  be  an  absence  of  proof  uiat  it 
was  not  the  intention  of  the  master  to  deliver  these  goods  to  the 
consignees  unless  prevented  from  doing  so  by  some  competent 
authority ;  and  this  cannot  be  regarded  as  equivalent  to  proof  that 
he  intended  to  apply  for  and  obtain  a  license  before  engaging  in 
intercourse  which,  in  the  absence  of  the  license,  was  of  an  unlawful 
character.  From  the  moment  that  this  ship  left  New  York  harbour 
I  think  she  was  liable  eiricfo  jure — a  liabilitv  which  she  doubtless 
shared  with  many  other  vessels  of  the  British  Mercantile  Marine — 
to  seizure  and  condemnation ;  as  she  was  still  without  a  license 
when  seized,  stricto  Jure  the  liability  remains.  At  the  same  time 
I  must  add  iiiat  I  in  no  way  regret  that  my  colleagues  have  been 
able  to  come  to  the  conclusion  that  the  further  proof  adduced  by 
the  charterers  is  sufficient  for  the  discharge  of  the  ship  ;  since,  had 
she  been  condemned,  it  would  have  been  difficult  to  conceive  a 
stronger  case  for  the  indulgence  of  the  Crown.' 

It  need  hardly  be  observed  that  the  prohibition  against  trading 
with  the  enemy  is  of  a  much  more  comprehensive  character  than 
the  provisions  against  contraband  and  breach  of  blockade ;  because, 
while  the  latter  are  matters  principally  as  between  the  belligerent 
state  and  neutrals,  the  former  is  a  matter  between  the  belligerent 
state  and  its  own  subjects.  The  distinction  between  the  two  was 
clearly  pointed  out  by  Sir  William  Scott  in  the  case  of  TAe  Jongt 
Pieier  (1801)  4  C.  Rob.  79,  cited  in  both  the  judgments  above 
quoted.  That  case  had  reference  to  the  condemnation  of  a  ship- 
ment  of  goods  made  in  London  for  Embden,  and,  as  appeared  in  the 
papers,  with  an  ulterior  purpose  of  sending  them  on  to  Amsterdam, 
which  was  then  blockaded  by  the  British. 

'  The  whole  case,'  said  Sir  William  Scott,  *  turns  on  the  question 
of  property.  .  .  .  Whether  the  property  is  to  be  taken  as  residing  in 
the  English  shipper,  or  in  the  American  merchant  for  whom  it  is 
claimed.  If  thev  are  the  goods  of  the  American  merchant,  the 
onlv  question  will  be.  Whether,  Amsterdam  being  under  blockade, 
such  a  trade  is  not  liable  to  the  penal  conseq^uence  of  breaking  the 
blockade  ?  If  they  are  the  propertv  of  English  subjects,  the  same 
question  will  arise  :  and  also,  an  additional  question,  Whether,  on 
tneir  part,  it  is  not  such  a  circuitous  trading  with  the  enemy  as 
will  make  the  property,  on  that  ground,  liable  to  confiscation  ? 

*  On  the  first  pomt,  supposing  the  cargo  to  be  American  property, 
I  am  not  inclined  to  think  that  it  would  be  affected  by  the  blockade, 
on  the  present  voyage.  The  blockade  of  Amsterdam  is,  from  the 
nature  of  the  thmg,  a  partial  blockade,  a  blockade  by  sea;  and  if 
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the  godQs  were  going  to  Embden,  with  an  ulterior  destination  by 
land  to  Amster&m,  or  by  an  interior  canal  navigation,  it  is  not, 
according  to  my  conception,  a  breach  of  the  bloclouie.  But  in  the 
case  of  a  British  subject,  shipping  goods  to  ^o  to  the  enemy,  thiough 
a  neutral  country,  I  am  afraid  tiie  peniQty  would  be  incurrra. 
Without  the  license  of  Government  no  communication,  direct  or 
indirect,  can  be  cai-ried  on  with  the  enemy.  .  .  .  The  interposition 
of  a  prior  port  makes  no  difference ;  all  trade  with  the  enemy 
is  illegal;  and  the  circumstance  that  the  goods  are  to  ^o  first 
to  a  neutral  port  will  not  make  it  lawful.  The  trade  is  still 
liable  to  the  same  abuse,  and  to  the  same  political  danger, 
whatever  that  may  be.  I  can  have  no  hesitation  in  saving  that, 
during  a  war  with  Holland,  it  is  not  competent  to  a  British  mer- 
chant to  send  goods  to  Embden,  with  a  view  to  sending  them 
forward  on  his  own  accoimt  to  a  Dutch  port,  consigned  by  him  to 
persons  there,  as  in  the  ordinary  course  of  commerce.' 

Sir  William  Scott  then  went  on  to  consider  whether  there  was 
sufficient  evidence  to  rebut  the  presumption  that  the  goods  in 
question  were  the  property  of  the  British  merchant  who  had 
shipped  them,  and,  finding  that  there  was  not,  pronounced  for 
confiscation. 

J.  DuNDAS  White. 
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THE  COMPANIES  ACT,  1900. 

THE  policy  of  the  Legislature  in  the  Companies  Act,  i86a,  was 
to  allow  Companies  formed  under  it  the  utmost  freedom  both 
in  dealing  with  the  public  and  in  managing  their  own  internal 
affairs.  Certain  safeguards  it  was  necessary  to  adopt  where  com- 
panies were  trading  on  contributed  capital  and  with  limited  liability ; 
but  they  were  few  and  simple :  that  the  company  should  be  kept 
to  the  objects  defined  in  its  memorandum  of  association,  that  notice 
of  a  company's  liability  being  limited — where  it  was  so — should  be 
brought  home  to  all  persons  dealing  with  it,  that  shares  should 
be  paid  for  in  full  either  in  cash  or  its  equivalent,  and  that  the 
capital  so  contributed — the  creditors'  only  available  fund— should 
by  no  artifice  or  subterfuge  be  reduced  without  the  sanction  of  the 
Court:  these  may  be  said  to  almost  exhaust  the  list  of  statutory  safe- 
guards. To  say  that  this  policy  of  commercial  freedom  has  proved 
a  failure  would  not  be  true :  so  far  from  this  being  the  case  it  has 
conferred  very  great  benefits  on  the  country,  and  given  an  extra- 
ordinary stimulus  to  co-operative  enterprise ;  but  it  has  undeniably 
been  attended  with  certain  mischiefs.  Unscrupulous  persons, 
promoters  for  the  most  part,  have  abused  the  opportunities  which 
the  joint  stock  company  system  has  afforded  them,  and  have 
enriched  themselves  by  plundering  the  public  and  foisting  on  it 
worthless  schemes  at  extravagant  prices  by  artful  advertising. 
Something,  it  has  long  been  felt,  had  to  be  done,  or  attempted, 
towards  checking  these  frauds,  and  the  Companies  Act,  1900, 
represents  the  best  that  the  combined  wisdom  of  legal  and  com- 
mercial experts  can  do  for  their  frustration. 

The  Act,  like  every  other  Act,  has  its  perspective.  There  are 
useful  provisions,  for  instance,  inserted  in  it  for  making  a  com- 
pany's certificate  of  incorporation  conclusive,  for  enabling  creditors 
to  apply  in  a  voluntary  winding-up,  for  clearing  the  Register  of 
Joint  Stock  Companies  of  companies  which  have  ceased  to  carry 
on  business,  for  rectifying  certain  abuses  in,  connexion  with  com- 
panies limited  by  guarantee:  but  these  provisions  occupy  a 
subordinate  position ;  they  may  be  described  as  *  odds  and  ends ' 
swept  in  by  the  legislative  broom  :  not  integral  parts  of  the  scheme 
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of  the  Act.      The  salient  points  of  the  Act,  which  embody  its 
policy,  are  in  the  main  four  : — 

I.  To  compel  full  disclosure  of  material  facts  in  a  prospectus 
by  requiring  it  to  set  out  specific  particulars  about  the 
company. 

2.«  To  secure  a  certain  degree  of  substantiality  in  every  company 
before  it  commences  business. 

3.  To  make  the  first  or  statutory  meeting  of  shareholders  a 

reality. 

4.  To  establish  at  Somerset  House  a  register,  accessible  to  all,  of 

a  company's  principal  documents  and  proceedings. 

To  touch  on  each  of  these  very  briefly : — 

I.  It  is  *  pretty  to  observe,*  as  Mr.  Pepys  would  say,  the  suc- 
cessive efibrts  to  extract  candour  from  the  authors  of  prospectuses. 
The  Legislature  began  by  trusting  to  that  general  duty  of  honesty 
and  good  faith  on  the  part^  of  directors,  which  was  so  eloquently 
expounded  by  Vice- Chancellor  Kindersley  in  New  Brunswick  Central 
Bailway  Co.  v.  Muggeridge,  i  Dr.  &  Sm.  381.  But  the  Vice-Chancellor's 
*  golden  legacy,'  as  Lord  Hatherley  called  it^  savoured  a  little  too 
much  of  a  *  counsel  of  perfection/  Directors  could  not  or  did  not 
live  up  to  it,  and  so  in  the  Companies  Act,  1867,  s.  38,  the 
Legislature  supplemented  it  by  exacting  something  more  definite 
— the  dates  and  the  names  of  the  parties  to  any  contract  entered 
into  by  the  company,  the  directors,  or  promoters.  Still  disclosure 
was  coy,  and  the  Directors'  Liability  Act,  1890,  was  passed,  visiting 
directors  with  damages  for  any  untrue  statement  in  a  prospectus 
made  without  reasonable  grounds — which  includes  any  statement 
made  untrue  by  a  suppression.  Li  the  new  Act  we  have  the 
Legislature  requiring  a  prospectus  to  set  out  a  long  list  of  specified 
particulars  about  the  company — the  contents  of  the  memorandum 
of  association,  the  names  of  the  directors  and  the  amount  of  their 
qualification  (if  any),  the  minimum  subscription — of  which  more 
anon — the  number  of  shares  and  debentures  issued,  and  the  con- 
sideration for  them,  the  names  and  addresses  of  the  vendors — ^which 
word  is  given  the  widest  meaning  by  the  Act — the  amount  of  pur- 
chase money,  of  underwriting  commission,  of  promotion  money, 
the  date  and  parties  to  every  material  contract,  with  a  provision 
for  its  inspection,  full  particulars  of  the  nature  and  extent  of  the 
interest  of  any  director — everything  in  fact  which  it  can  possibly 
concern  the  recipient  of  a  prospectus  to  know  in  order  to  deter- 
mine whether  he  will  or  will  not  apply  for  shares. 

The  criticism  which  suggests  itself  on  this — the  most  important — 
point  of  the  Act  is  that  the  information  to  be  given  is  so  extensive 
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and  multifarious  that  ifc  is  very  doubtful  whether  the  recipient  of 
a  prospectus  will  trouble  himself  to  go  through  these  answers  to 
statutory  interrogatories,  more  particularly  those  which  mainly 
concern  him  as  to  the  company's  vendors,  their  contracts,  and 
interests.  It  will  not  be  difficult  for  the  disingenuous  promoter  to 
comply  with  the  letter  without  complying  with  the  spirit  of  the 
enactment,  and  to  bewilder  in  lieu  of  enlightening. 

2.  This  point  of  policy,  the  guarantee  of  substantiality,  is  to 
be  found  in  the  sections  dealing  with  '  Going  to  Allotment '  and 
*  Commencement  of  Business ' :  a  minimum  subscription — exclusive 
of  shares  paid  for  otherwise  than  in  cash— must  have  been  obtained, 
or  shareholder  are  not  to  be  held  to  their  offer  to  join  the  enter- 
prise, and  their  subscriptions  are  to  be  forthwith  returned  ;  further- 
more, the  company  is  not  to  commence  business  till  it  has  got  a 
certificate  from  the  Registrar  of  the  statutory  conditions  having 
been  fulfilled.  Pending  this  certificate  no  contracts  are  to  be  binding 
on  the  company.  The  '  minimum  subscription  '  is  of  course  meant  to 
put  an  end  to  the  too  common  practice  of  directors  going  to  allot- 
ment on  a  scandalously  inadequate  subscription^  and  does  but 
express  what  is  almost  an  implied  term  in  every  application  for 
shares.  The  weak  point  in  the  legislation  is  that  the  minimum 
subscription  is  fixed  by  the  articles,  which  means  that  it  is  fixed  by 
the  promoters,  who  are  not  likely  to  put  it  impracticably  high : 
rather,  if  anything,  too  low.  All  that  has  to  be  paid  up  on  this 
minimum  is  five  per  cent.,  so  that  the  statutory  conditions  will  not 
be  much  of  a  test  of  financial  stability ;  on  the  other  hand,  the 
official  cei*tificate  entitling  the  company  to  commence  business  is 
calculated  to  give  the  company  a  fictitious  credit  with  the  public 

3.  The  provisions  on  this  head — ^as  to  the  statutory  meeting— are 
designed  to  bring  the  shareholders  on  the  scene  at  an  earlier  date 
than  hitherto,  so  that  they  may  exercise  a  real  control  over  the 
management  of  the  company.  The  novelty  in  these  provisions 
consists  in  the  certified  report  which  the  directors  are  required  to 
circulate  among  the  shareholders  seven  days  previously  to  the 
meeting,  informing  them  as  to  the  number  of  shares  allotted,  the 
cash  received,  receipts  and  payments,  and  other  matters,  which  will 
enable  the  shareholders^  when  they  do  meet,  to  discuss  the  affairs  of 
the  company  intelligently.  Hitherto,  they  have  had  to  put  up  with 
as  much — or  as  little — information  as  the  directors  have  deemed  it 
discreet  to  allow  them.  The  efficacy  of  the  section  must,  however, 
depend  on  the  shareholders  themselves;  whether  they  will  avail 
themselves  of  the  opportunities  of  the  occasion  and  really  look 
after  their  own  affairs,  or  give  themselves  away  by  signing  proxies 
in  favour  of  some  nominee  of  the  directors  or  promoters. 
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4.  The  last  point  is  the  keeping  of  what  is  in  effect  a  public  file 
of  the  company's  principal  records  and  proceedings  at  the  Registry 
of  Joint  Stock  Companies.  It  is  no  longer  only  the  memorandum 
and  articles  of  association  and  any  special  resolution  which  have  to 
be  registered  at  Somerset  House,  but  the  prospectus  of  the  company 
— before  it  can  be  issued — ,  the  consent  of  a  person  to  act  as  director, 
the  return  as  to  allotments,  the  statutory  declaration  preliminary  to 
commencing  business,  the  report  of  particulars  for  shareholders 
prior  to  the  statutory  meeting,  and,  most  important  of  all, 
mortgages  and  chaiges  created  by  the  Company.  If  these  are  not 
registered  within  twenty-one  days  from  creation  they  are  to  be 
void,  quil  security,  against  a  creditor  of  the  Company,  or  against  the 
liquidator.  The  singular  thing  is  that  the  Act  does  not  provide 
for  registration  at  Somerset  House  of  all  a  company's  mortgages 
and  charges,  but  only  of  four  specified  classes,  to  wit : 

{a)  a  mortgage  or  charge  for  the  purpose  of  securing  any  issue  of 
debentures;  or 

(b)  a  mortgage  or  charge  on  uncalled  capital  of  the  Company ;  or 

{c)  a  mortoa^e  or  charge  created  or  evidenced  by  an  instrument 
whicm,  if  executed  by  an  individual,  would  require  registra- 
tion as  a  bill  of  sale ;  or 

(d)  a  floating  chaige  on  the  undertaking  or  property  of  the 
Company. 

These  are  not  exhaustive,  and  the  consequence  must  be  that 
a  lender  who  wishes  to  be  safe  will  be  driven  back  on  the 
company's  own  register  of  mortgages  and  charges  at  its  office 
— the  very  thing  which  it  seems  to  have  been  the  aim  of  the  Act  to 
get  rid  of* 

Ftophesying  is,  according  to  George  Eliot,  the  most  gratuitous 
form  of  error,  and  as  such  to  be  avoided,  but  it  seems  not  unlikely 
that  the  more  unpretending  sections  of  the  new  Act — the  'odd- 
ments ' — ^may  in  the  end  prove  the  most  useful. 

Edward  Manson. 
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REVIEWS  AND  NOTICES. 


[Short  notioM  do  not  neoesnrily  exclude  Ailler  reTiew  hereafter.} 


Tie  CkmtUy  Palatine  of  Durham :  a  etudy  in  eonetUuiimal  iietary.  By 
Oaillard  Thomas  Lapslet.  New  York,  London  and  Bombaj : 
Longmanfl^  Oreen  &  Co.   1900.   8vo.  xi  and  380  pp.     (Sa  net.) 

Mb.  Lapslet'b  work  is  a  fresh  proof  of  the  excellent  training  receiyed 
by  the  rising  generation  of  American  historical  scholars.    It  is  thorough, 
careful  and  systematic,  and  quite  free  from  the  ambition  of  producing  some- 
thing novel)  even  at  the  cost  of  paradox,  which  is  not  unknown  in  Europe. 
We  have  here  the  rise,  culmination  and  decadence  oi  the  Bishop  of 
Durham's  princely  franchise  for    the  first  time  set  forth  as  a  whole. 
Mr.  Lapsley  dismisses  the  common  view  of  a  deliberate  royal  foundation 
as  being  wholly  devoid  of  evidence.     He  considers  the  rival  hypothesis  of 
an  intimate  connexion  with  the  early  independence  of  Northumbna  (which 
is  itself  far  from  certain)  plausible  but  still  unproven.    His  own  suggestion 
is  that  in  any  case  the  see  of  Durham  was  the  greatest  lord  in  that  region 
both  before  and  after  the  Norman  Conquest,  and  was  enabled  to  magnify 
its  immunities  in  the  twelfth  and  thirteenth  centuries  by  skilful  and  deter- 
mined use  of  favourable  circumstances.     Perhaps  there  is   no  stronger 
illustration  of  the  power  of  the  Crown  in  England  than  the  amount  of 
power  which  the  King  could  afford  to  leave  to  the  Bishop  of  Durham. 
The  Bishop  had  his  own  courts  with  exclusive  jurisdiction,  and  his  own 
peace;  he  was  an  inununist  on  a  grand  scale,  taking  all  that  the  King 
would  have  taken  elsewhere.    Once  the  King  begged  a  deodand  of  him 
as  matter  of  gitice.   The  Bishop  as  temporal  lord  issued  writs  of  prohibition 
to  himself  as  spiritual  judge.     He  exercised  the  prerogative  of  pardon.    He 
coined  money.    He  had  his  exchequer,  an  enlightened  exchequer  which 
used  not  tallies  but  indentures.     He  had  his  own  great  oflioers,  and  his 
sheriff  assumed  the  power  of  gaol  delivery  till  the  fourteenth  century. 
Certainly  the  Bishop  ought  not  to  have  negotiated  with  the  Scots  on  his 
own  account,  but  certainly  he  sometimes  did.     The  liberty  of  the  bishopric 
taxed  itself  separately  till  1449,  though  in  practice  it  copied  the  action  of 
Parliament.     In   any  other  kingdom  the  Bishop  would  have  become  a 
prince  independent  in  everything  but  name.     But  here  the  royal  supremacy 
was  never  in  real  danger.     There  was  no  time  when  the  King  could  not,  at 
need,  say  'No  farther'  and  say  it  with  effect.     Under  the  centralizing 
Tudor  rule  the  substantial  though  not  formal  end  came  by  a  kind  of  dignified 
suicide,  when  Tunstall,  Bishop  of  Durham,  was  a  willing  president  of  the 
Council  of  the  North.  F.  P. 
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A  CkmeUe  Treatise  on  tie  Law  of  WUls.  By  H.  S.  Theobald.  Fifth 
Edition.  London:  Stevens  &  Sons,  Lim.  1900.  La.  8vo. 
czzxix  and  861  pp.     (32^.) 

Ths  fourth  edition  of  this  most  usefnl  book  on  Wills  was  issaed  in  1895, 
and  subsequent  decisions  upon  the  construction  of  wills  have  been  sufficiently 
numerous  to  make  a  fifth  edition  very  acceptable,  and  to  increase  the 
length  of  the  text  by  more  than  seventy  pages. 

During  this  interval  there  do  not  appear  to  have  been  any  new  decisions 
which  are  likdy  to.  take  rank  as  lea^g  cases,  for  we  can  have  no  better 
authority  than  the  learned  author  for  the  statement  in  the  pre&ce  to  the 
new  edition,  that  the  new  cases  have  not  established  any  new  principles. 

The  chapter  on  '  Election '  has  been  re-arranged  and  improved,  but  it  is 
disappointing  to  find  that  no  attempt  has  been  made  in  this  chapter  to 
explain  the  meaning  of  the  well-known  but  ambiguous  expression  '  free  dis- 
posable property/  or  to  discuss  more  fully  the  doubtful  application  of  the 
'  engrafted  doctrine  of  compensation '  to  the  ease  where  a  person  elects  to 
take  under  a  will  which  raises  a  case  of  election. 

Other  chapters,  particularly  those  on  Charitable  gifts,  and  on  Satisfaction 
and  Ademption,  and  on  Administration,  have  been  to  a  considerable  extent 
rewritten,  and  in  all  cases  the  new  matter  includes  and  incorporates  recent 
decisions  down  to  June  1900. 

No  purchaser  of  this  edition  will  regret  that  the  lapse  of  time  since  the 
Wills  Act  was  passed  has  made  it  now  possible  to  eliminate  much  of  the 
old  law  of  wiUs  which  had  comparatively  little  application  to  wills  made 
since  the  passing  of  the  Act. 


The  ParliametUary  Election  Manual.  By  T.  C.  H.  Hbddeewick,  M.P. 
Second  Edition.  London  :  Stevens  &  Sons,  Lim.  1900.  8vo. 
xxviii  and  385  pp.    (io#.  6d) 

Thx  issue  of  a  second  edition  of  Mr.  Hedderwick's  work  is  cunningly 
timed.  We  know  of  no  handier  or  more  useful  book  on  election  law.  It 
contains  information  on  most  things  that  a  candidate  or  election  agent 
wants  to  know.  It  includes  chapters  on  cwididates,  election  agents,  un- 
paid agency,  committee-rooms,  public  meetings,  election  expenses,  and 
returning  officers'  charges,  and  gives  annotated  reprints  of  the  Corrupt  and 
Illegal  Practices  Prevention  Acts,  1883  and  1895. 

Apart  from  mere  l^al  information  the  author  is  able  to  draw  on  his 
poUtical  experience  for  many  practical  hints  as  to  the  working  of  a  par- 
liamentaiy  election.  A  careful  perusal  of  the  section  on  Unpaid  Agency 
woi^d  enable  many  candidates  to  avoid  the  pit&lls  awaiting  them.  For 
instance,  how  many  persons  not  versed  in  election  law  know  that  the  mere 
possession  of  a  canvass  book,  or  the  fact  of  driving  about  the  constituency 
with  the  candidate,  may  be  evidence  of  agency  1  In  the  Stroud  case,  as 
Mr.  Hedderwick  points  out,  the  Court  held  tiiat  the  plaintiffs  had  establie^ed 
the  agency  of  a  person  who  not  only  had  no  canvass  book,  but  who  was 
told  by  tiie  candidate's  election  agent  that  he  could  not  employ  him. 
Mr.  Hedderwick's  advice  to  members  of  election  committees  is  summed 
up  in  the  golden  rules:  (i)  pay  nothing,  (2)  give  nothing,  (3)  promise 
nothing. 

If  candidates  and  their  agents  duly  note  the  warnings  given  in  the  first 
SCO  pages  of  this  book  there  will  be  small  danger  of  an  enforced  reference 
to  the  section  on  Election  Petitions  some  months  hence. 
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Principles  and  Practice  of  Cmveyaneing^  intended  for  the  use  of  students 
and  the  profession.  By  John  Indermauk.  London :  Geo.  Barber. 
1900.     xxii  and  602  pp.     (29«.) 

Thkbe  can  be  no  doubt  that  this  work  is  best  adapted  for  use  by 
students  and  others  in  the  course  of  their  preparation  for  the  solicitor's 
examination.  Ta  those  who  know  the  work  it  may  also  be  of  some  value 
in  their  subsequent  practice,  but  it  can  hardly  lay  claim  to  be,  in  any 
proper  sense,  a  practitioner^s  book  of  reference. 

The  style  throughout  is  more  or  less  colloquial,  and  the  book  is  mani-» 
festly  intended  to  be  read  immediately  before  an  examination,  and  only  after 
the  student  has  gathered  a  knowledge  of  the  law  from  other  sources. 

In  the  first  edition  of  a  book  ranging  over  so  wide  a  field  it  is  too  much 
to  expect  that  the  author  should  make  no  slips  or  material  omissions,  but 
inasmuch  as  it  is  of  the  utmost  importance  for  a  student  to  obtain  a  correct 
grounding,  it  may  be  well  to  refer  here  to  a  few  of  the  points  which  seem 
to  have  escaped  tiie  author's  attention. 

Thus  the  author  (p.  11)  classes  a  right  to  dower  among  estates  for  life 
created  by  operation  of  law.  When  the  beneficial  rights  of  a  doweress  are 
considered  this  must  appear  to  be  incorrect.  An  estate  by  the  curtesy  is  no 
doubt  a  true  life  estate,  and  the  holder  has  the  powers  of  a  tenant  for  life 
under  the  Settled  Land  Acts ;  not  so  a  doweress,  who,  for  practical  purposes, 
is  treated  as  an  incumbrancer,  though  in  certain  cases  she  may  have  a 
limited  power  under  the  Settled  Estates  Act,  1877,  to  grant  a  lease. 

The  power  for  the  lord  of  a  manor  by  custom  and  with  the  consent  of  the 
Board  of  Agriculture  to  grant  out  waste  by  copy  of  court  roll  (p.  71)  seems 
to  have  been  overlooked. 

At  p.  89  the  rule  that  in  construing  wills  the  Court  will,  by  analogy,  have 
regard  to  the  Statutes  of  Uses  for  the  purpose  of  ascertaining  in  whom  the 
legal  estate  is  vested,  seems  to  have  been  disregarded.  Though  the  legal 
estate  will  now  vest  in  the  personal  representative  the  point  is  still  of 
importance,  for  after  administration  he  must  convey  to  the  proper  uses  of 
the  will. 

Li  discussing  the  tortious  operation  of  a  feoffment  (p.  138)  the  author 
ignores  the  practical  value  of  the  tortious  operation,  and  omits  to  state  that 
under  the  Conveyancing  Acts  a  long  term  can  now,  in  a  proper  case,  he 
enlarged,  thus,  in  effect,  restoring  the  old  power. 

The  statement  (p.  261)  regarding  the  title  to  be  shown  to  land  on  the 
preparation  of  a  settlement  goes  beyond  the  practice  of  conveyancers.  In 
the  proper  sense  of  the  term  there  is  no  investigation  of  title,  though  the 
settlor  provides  sufficient  materials  to  enable  the  other  side  to  prepare  the 
draft  and  generally  check  the  position.  Moreover  the  practice,  in  com- 
plicated cases,  for  each  side  to  prepare  their  own  draft  is  now  becoming 
very  general. 

The  requisition  given  at  p.  319  respecting  a  tenant  by  the  curtesy  appears 
to  be  somewhat  out  of  date,  for  unless  title  is  made  under  Part  I  of  the 
Land  Transfer  Act,  1897,  by  virtue  of  the  paramount  power  of  sale  of  the 
personal  representative  (in  which  case  no  release  would  be  required),  a 
tenant  by  the  curtesy  must  either  be  the  vendor  or  must,  as  a  person 
having  the  statutory  powers  of  a  tenant  for  life,  join  to  consent  to  the 
trustees  exercising  their  power  of  sale. 
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Tie  Law  of  Animah.  By  John  H.  Inghah,  of  the  Philadelphia  Bar. 
Philadelphia  :  T.  ft  J.  W.  Johnson  ft  Co. ;  London  :  Stevens  & 
Haynes.     1900.    8vo.     698  pp. 

A  writer  in  the  '  Revue  de  Droit  International '  has  recently  been  dis- 
cussing '  L'Anima1it6  et  son  Droit.'  Is  there  beyond  '  la  grande  80ci6t6  de 
tout  le  genre  humain'  a  further  zone  embracing  animals?  Yesl  he 
answers ;  true,  it  has  not  yet  organized  itself,  this  law  of  animals,  but  it  is 
tending  to  do  so.  The  present  work  illustrates  the  drift;  not  that 
Mr.  Ingham  is  at  present  prepared  to  give  animals  independent  rights  as 
distinguished  from  their  rights  derived  through  man,  but  he  is  the  first  to 
deal — and  it  is  greatly  to  his  credit — with  the  law  of  animals  as  a  whole, 
the  first  to  systematize  and  rationalize  the  subject,  disengaging  its  elements 
from  the  numberless  statutes,  reports,  digests,  and  text-books  among  which 
it  lies  scattered.  In  the  seven  titles  which  make  up  the  book  the  author 
discourses  of  Property  in  Animals — wild  and  domestic ;  of  the  Transfer  of 
Animals — sale,  mortgage,  and  estrays;  of  the  Rights  of  Owners  of  Animals;  of 
Injury  and  Theft ;  of  the  Liability  of  Owners  of  Animals — ^trespass,  nuisance, 
and  vice ;  of  Bailment  and  Carriage ;  and,  lastly,  of  Cruelty  to  Animals. 
Some  natural  regret  we  cannot  help  feeling — though  it  seems  ingratitude 
after  being  conducted  over  such  a  field  of  learning-— that  the  author  did  not 
supplement  his  discussion  of  general  principles  with  a  digest  of  the  law 
classified  under  familiar  heads,  such  as  dog,  horse,  elephant ;  but  no  doubt 
the  ready  answer  would  be  that  to  do  so — with  case  law  growing  at  the 
rate  it  is  both  in  America  and  England — would  have  been  to  treble  or 
quadruple  the  size  of  the  work.  Already  in  England  the  horse  has  a  good 
sized  volume  to  himself,  and  the  dog  is  the  theme  of  more  than  one  separate 
work. 

The  scienter  doctrine  which  figures  so  largely  in  connexion  with  mis- 
chievous animals  is  one  of  those  doctrines  which  America  owes  to  England, 
and  for  which  American  lawyers,  we  gather  from  Mr.  Ingham,  are  not 
particularly  grateful.  Even  in  the  land  of  its  birth  the  doctrine  is  recog- 
nized as  at  once  too  lax  and  too  strict:  too  lax  because  it  casts  on  the 
victim  the*  onus  of  bringing  home  knowledge  to  the  owner,  too  strict  because 
when  that  knowledge  is  brought  home  he  becomes  an  insurer.  American 
law  takes  the  sting  out  of  this  last  liability  because  it  only  exacts  in  the 
case  of  fierce  animals  special  care  and  precautions.  Surely  the  most  rational 
rule  is  that  adopted  by  most  foreign  systems,  making  the  owner  of  an  animal 
primA  fame  liable  for  the  injury  it  does,  leaving  him  to  clear  himself  by 
proving  reasonable  care,  if  he  can.  This  scienter  question  is  only  one  of 
many  interesting  points  of  likeness  and  unlikeness  between  American  and 
English  law  brought  into  relief  by  Mr.  Ingham's  excellent  treatise.  He  is 
full  of  suggestive  questions.  Does,  for  instance,  the  fact  that  a  horse  is 
running  away  in  a  street  without  a  driver  raise  a  presumption  of  negligence  ? 
Is  there  property  in  a  cat  1  Is  an  oyster  tame  or  wild  1  We  know  *  an 
oyster  may  be  crossed  in  love,'  but  it  is  difficult  to  conceive  of  it  as  *  ferae 
naturae.' 


We  have  also  received : — 

Aitaehment  of  Debta^  Receivers  by  way  of  Equitable  Execution^  and 
Charging  Orders  on  Stock  and  Shares.  By  Mighasl  Cababb.  Third 
Edition.  London  :  Sweet  &  Maxwell,  Lim.  Sm.  8vo.  xiv  and  199  pp.  {6s.) 
— The  principal  feature  of  the  new  edition  of  Cababb  on  Attachment,  &c.. 
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is  a  new  chapter,  21  pages  long,  on  'Charging  Orders  on  Block  and 
Shares/  with  an  Appendix  of  Forms  with  reference  to  this  branch  of  the 
practice.  This  Appendix  is  separate  from  appendices  of  forms  in  attach- 
ment and  receiyership  proceedings.  The  book  has  three  indices,  one  to 
Attachment  of  Debts,  another  to  Receivers  by  way  of  Equitable  Execution, 
and  the  third  to  Charging  Orders.  Mr.  Cabab^  shows  the  creditor  what 
pitfalls  he  must  avoid  on  his  way  to  obtaining  the  fruits  of  proceedings  to 
compel  payment  of  the  debts  justly  owing  to  him,  and  it  is  impossible  to 
disagree  with  the  statement  in  the  preface  that  the  law  and  practice  on  the 
subject  of  execution  generally  are  unsystematic. 

The  Prineiplea  of  Pleading^  Pradiee  and  Proeedvre  m  CivU  Actions  in 
the  High  Court  of  Justice.  By  W.  Blakx  Oi>0£B8,  Q.C.  Fourth  Edition. 
London:  Stevens  Sc  Sons,  Lim.  1900.  8vo.  Ix  and  494  pp.  (i2«.  6d.) — 
Mr.  Blake  Odgers's  book  on  Pleading  is  too  well  known  to  need  much  com- 
ment. There  do  not  appear  to  be  many  changes  in  this  edition.  A  new 
chapter  on  '  Summons  for  Directions '  has  been  added  in  consequence  of  the 
amendment  of  B.  S.  C,  Ord«  XXX ;  recent  decisions  have  been  duly  noted, 
and  the  work  generally  brought  up  to  date. 

Principles  of  the  Law  of  Personal  Property,  By  the  late  Joshua 
Williams.  Fifteenth  Edition  by  T.  Ctpbiak  Williams.  London :  Sweet 
&  Maxwell,  Lim.  1900.  8vo.  Ixxxi  and  631  pp.  (ai«.)— It  is  almost 
impossible  to  do  more  than  to  note  the  appearance  of  a  new  edition  of 
a  legal  classic  like  'Williams  on  Personal  Property.'  In  this  edition  the 
portion  of  the  work  dealing  with  the  order  of  payment  of  debts  in  adminis- 
tration has  been  re-written  in  consequence  of  Uie  decision  in  Re  Leng,  Tarn 
V.  Emmerson  [1895]  i  Ch.  652,  and  some  additions  have  been  made  to  the 
chapter  on  Settlements. 

Historical  Jurisprudence:  an  Introduction  to  the  systematic  study  of 
the  development  of  Law.  By  Guy  Cabletok  Lee.  New  York :  The 
Macmillan  Co.  London :  Macmillan  &  Co.,  Lim.  1 900.  8vo.  xv  and 
517  pp.  {i2s.  6d.  net.) — This  book  gives  a  summary  view  of  the  principal 
ancient  systems  of  law  (we  do  not  know  why  Hindu  law  haa  a  chapter  to 
itself  and  Mahometan  law  is  all  but  ignored) ;  the  history  of  Roman  law 
and  its  modem  reception  is  briefly  traced;  and  the  last  chapter  sketches 
the  growth  of  English  law  down  to  Bracton. — Review  will  follow. 

m^e  Licensing  Acts :  being  the  Acts  of  1872  and  1874,  together  with  all 
.  .  .  Acts  relating  thereto,  with  Introduction,  Notes,  &c.  By  the  late  James 
Patbrsow.  Thirteenth  edition  by  William  W.  Mackenzie.  London: 
Shaw  Sc  Sons:  Butterworth  Sc  Co.  1900.  8vo.  Ivii,  422  and  72  pp. 
(i2«.)— '  Paterson  on  the  Licensing  Acts'  is  a  compact  handbook  to  idl 
points  of  licensing  law.  In  this  edition  the  notes  have  been  revised,  and, 
80  £Btr  as  we  can  see,  all  recent  cases  incorporated.  Even  so  late  a  case  as 
E.  V.  Worcestershire  Justices j  decided  on  July  25  last^  will  be  found  on  p.  253. 
Reports  of  the  important  oases  of  Sharp  v.  Wah^ieldf  and  Boulter  v.  Kent 
Justices,  have  also  been  added  to  the  Appendix. 

A  Selection  of  Legal  Maxims^  classified  and  illustrated.  By  Hebbebt 
Bboom.  Seventh  edition  by  Hebbebt  F.  Manisty  and  Hebbebt  Chittt. 
London:  Sweet  &  Maxwell,  Lim.  1900.  La.  8vo.  749  pp.  (28^.) — 
We  are  already  pretty  far  from  the  time  when  a  desultory  compilation  of 
this  kind  could  pass  muster  as  a  serious  contribution  to  legal  science,  and 
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we  doubt  whether  the  attempt  to  revive  it  by  posting  it  up  with  modem 
references  can  be  of  much  use  either  to  practitioners  or  to  students.  The 
one  thing  which  it  might  have  been  worth  while  to  do,  to  trace  oar  current 
Latin  maxims  to  their  origins  where  possible,  and  note  how  far  their  civilian 
or  canonical  meaning  has  been  perverted,  was  wholly  omitted  by  Mr.  Broom 
and  has  not  been  supplied  by  his  editors.  We  do  not  doubt  that  the 
posting  up  has  been  well  done. 

Journal  of  the  Society  of  Comjparative  Legislation.  New  Series,  No.  5. 
Aug.  Edited  for  the  Society  by  JoHir  Magsonell,  C.B.,  and  Edwabd 
Manson.  London:  John  Murray.  1900.  8vo.  195-406  pp.  (55.  net.) — 
Among  the  more  important  articles  in  this  number  are  papers  on  '  Status  in 
connection  with  Colonial^  Marriages,'  by  Lord  Davey ;  '  Disciplinary  Juris- 
diction over  Solicitors,'  by  Mr.  H.  E.  Qribble ;  '  The  Support  of  War  by 
War,'  by  Mr.  J.  S.  Risley ;  '  The  Law  of  South  Africa/  by  Mr.  W.  F.  Craies  ; 
'  Appeals  under  the  Commonwealth  of  Australia  Constitution  Act,'  by 
Mr.  A.  R.  Butterworth ;  '  Modem  Developments  of  Mohammedan  Law/  by 
Sir  Eaymond  West ;  '  Recent  Legislation  as  to  Inebriates  in  England  and 
the  Colonies,'  by  Mr.  Ernest  M.  Pollock  and  Mr.  A.  M.  Latter;  and 
'Nobility  in  England,'  by  Mr.  E.  Manson.  The  number  contains  an 
excellent  portrait  of  the  late  Lord  Chief  Justice. 

Riding  Cases,  arranged,  annotated  and  edited  by  Bobebt  Campbell. 
With  American  Notes  by  Lbonabd  A.  Jones.  Vol.  XXL  Payment — 
Purchaser  for  value.  London:  Stevens  &  Sons,  Lim.  Boston,  U.S.A.: 
The  Boston  Book  Co.  1900.  La.  8vo.  xxvi  and  847  pp.  (25*.  net.) — 
Among  the  important  subjects  dealt  with  in  this  volume  are  Payment, 
Pilotage,  Poor,  Power,  Principal  and  Surety,  and  Purchaser  for  value  with- 
out notice. 

Coote*s  Common  Form  Practice  and  Tristram's  Contentions  Practice  of 
the  High  Court  of  Justice  in  granting  Probates  and  Administrations. 
Thirteenth  Edition.  By  T.  H.  Tbistbam,  Q.C,  D.CL.  The  Common 
Form  portion  revised  by  Hbnby  A.  Jenneb.  London :  Butterworth  &  Co. 
1900.    Svo.     xlv,  912  and  82  pp.     (329.  6d.) 

The  Elements  of  JurisprudeTice,  By  Thokas  E&skine  Holland,  D.CX. 
Ninth  Edition.  Oxford :  at  the  Clarendon  Press,  London  &  New  York  : 
Henry  Frowde.     1900.    8vo.     xvi  and  430  pp.     {10s.  6i.) 

A  Handbook  of  Thames  River  Law.  By  G.  Pitt-Lewib,  Q.C.  London : 
Effingham  Wilson.     1900.     8vo.    ix  and  410  pp.      (i5«.  net.) 

The  Law  of  Agency.  By  R.  G.  Woodtatt.  London :  Wm.  Clowes  & 
Sons,  Lim.     1900.    8vo.     xx  and  196  pp.   (8«.  6d.) 

The  Law  and  Practice  relaJting  tc  Letters  Patent  for  Inventions.  By 
R.  W.  Wallace,  Q.C,  and  J.  B.  Willla^mson.  London:  Wm.  Clowes 
&  Sons,  Lim.     1900.     La.  8vo.   Ixv  and  922  pp.     (X2.) 

The  Practice  0/ Private  Bids,  with  the  Standing  Orders  of  the  House  of 
Lords  and  House  of  Commons,  and  Kules  as  to  Provisional  Orders.  By 
Gerald  John  Wheeleb.  London:  Shaw  &  Sons;  Butterworth  &  Co. 
1900.     La.  Svo.     XX  and  531  pp.     (25^.) — Review  will  follow. 
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Ra$eces  Diged  of  the  Law  of  Evidence  on  the  Trial  of  Actions  ai  Nisi 
Prku.  SerenteenUi  Edition.  By  Maubioe  Powsll.  Two  vols.  London : 
Sweet  &  Maxwell,  Lim.;  Bieyenfl  ft  Sons,  Lim.  1900.  8yo.  dxix, 
IT  and  1539  pp.    {£2  a«.) 

l%e  Law  and  PraoHce  of  Rating.  By  Waltkb  C.  Rtdb.  London: 
Sbaw  &  Sons;  Batterworth  &  Co.  1900.  La.  8to.  lix,  756  and  54  pp. 
(35*.) 

PreeedmUe  of  Deeds  of  Arrangement  between  Debtors  and  their  CredsJtors^ 
wUh  iniroduetary  Chapters.  By  O.  W.  Lawbahcb.  Fifth  Edition.  By 
Abthub  Lawbenob.  London :  Stevene  &  Sons,  Lim.  1900.  8to. 
zii  and  183  pp.    (7«.  6d.) 

The  Revised  Reports.  Edited  by  Sir  F.  Pollock,  assisted  by  R.  Cakp- 
BBLL  and  O.  A.  Saukdbbs.  Vol.  XLV.  1837-1838.  (a  ft  3  Mybie  St 
Craig,  6  ft  7  Adolphus  ft  Ellis,  2  ft  3  Nevile  ft  Perry.)  London :  Sweet  ft 
Maxwell,  Lim.  Boston,  Mass. :  Little,  Brown  ft  Co.  1900.  La.  8yo.  ziv 
and  859  pp.    (a5s.) 

MetropoliUm  Borough  Councils  ElecUcns,  A  goide  to  the  election  of  the 
Mayor,  Aldermen  and  Councillors  of  Metropolitan  Boroughs.  By  Johh 
HuKT.    London :  Sterens  ft  Sons,  Lim.    1900.     8yo.   yiii  and  140  pp. 


The  Editor  cannot  undertake  the  return  or  safe  custody  of  MSS. 
sent  to  him  without  previous  communieation. 


STEVENS  A:  SONS,  LimTED,  are  now  joint  publishers  of  this  Series,  and 
they  have  induced  the  original  proprietors  to  re-open  the  Subscription 
List  for  a  short  period.  After  November  30  the  volumes  will  only  be 
procurable  at  the  higher  price. 


-»*»*^^>#^^^^^^^^^^^^^^^^^^^i^^»^^i^^^»»w%»%< 


The  English  Reports 

WITHIN  THE  REACH  OF  ALL. 


»'•■♦ 

IT   is  proposed  to  re-issue  all  the  REPORTS  of  the  English  Courts 
from  1300  to  1866,  in  one  uniform  Set  of  ISO  VOLUMES,  to  be 
completed  by  the  issue  of  Ten  or  Twelve  Volumes  per  annum. 

Plan  of  the  Work— 

The  Original  Reports  will  be  reprinted  verbatim^  in  chronological  order, 
including  the  Notes,  and  with  references  to  subsequent  cases,  undsp  com- 
petent Elditorship. 

The  paging  of  the  Original  Reports  will  be  retained  and  clearly  indicated, 
thereby  being  as  quotable  and  easily  referred  to  as  the  originals. 

The  Reports  of  each  of  the  Giurts  will  be  issued  as  a  Separate  Series, 
bound  in  half-morocco. 

Price  per  Volume— 

To  Subscribers  on  or  before  November  30,  net  25s. 
After  November  30  the  price  will  be  net  dOs. 

The  First  Series  wUl  be  the  58  vols,  of  the  HOUSE  OF  LORDS  CASES 
to  be  issued  in  11  vols.    The  first  volume  is  nearly  ready  for  delivery. 


Subsaihers  to  the  House  of  Lords  Cases  will  have  the  option  of  taking 

any  future  Series  that  may  be  published  at  the  same  price 

per  volume  {2$s.y 


Full  Prospectus,  with  Specimen  Page  and  Order  Form,  will  be  sent 
on  application  to 

STEVENS  &  SONS,  LTD.,  119  &  120  CHANCERY  LANE,  LONDON. 


Now  Ready.]  [Now  Ready. 
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Comparative  Legislation. 

EDITED  FOR  THE  SOCIETY  BY 

JOHN  MACDONELL,  ESQ.,  C.B.,  LL.D.,  &  EDWARD  MANSON.  ESa 


NEW  SERIES.    No.  &.    Price  5s. 


Content0. 

I.  The  Right  Hon.  Lord  Russell  of   Killowen,  G.C.M.G.,  Preindent  of  the 

Society  of  Comparative  Legislation.    (With  Portrait) 
a.  CogNaL  AND  Executive  Committee  of  the  Society. 
a.  Status  in  Connection  with  Colonial  Marriages.    By  the  Right  Hon.  Lord 

Davey. 

4.  Disciplinary  Jurisdiction  over  Soucitors.    By  Henry  Edward  Gribble,  Esq. 

5.  The  Support  of  War  by  War.    By  John  S.  Risley,  Esq. 

6.  The   West    Indies  and   Confederation.      By   Walwyn    P.    B.    Shcpheard, 

Esq.,  M.A. 

7.  The  Law  of  South  Africa.    By  W.  F.  Craies,  Esq. 

8.  Appeals  under  the  Commonwealth  of  Australia  Constitution  Acr.     By 

Arthur  R.  Butterworth,  Esq. 

9.  Comparative  Legislation  in  Bankruptcy.    By  Prof.  Richard  Brown. 

10.  Modern   Developments   of    Mohammedan   Law.      By   Sir  Raymond   West, 

K.CLE, 

11.  The  Sources  of  the  Laws  of  the  Colonies.     By  W.  Harrison  Moore,  Esq. 
la.  Modes  of   Legislation  in  the   British  Empire:    Newfoundland.     By  Sir 

J.  S.  Winter,  K.C.M.G. 

13.  Recent  Legislation  as  to  Inebriates  in  England  and  the  Colonies.     By 

Ernest  M.  Pollock,  Esq.,  and  A.  M.  Latter,  Esq. 

14.  Preliminary  Examinations  of  Patents  and  Compulsory  Licences.     By  A. 

Wood  Renton,  Esq. 

15.  NoBiuTY  IN  England.    By  Edward  Manson,  Esq. 

16.  The  Seizure  of  the  Mashona. 

17.  The  New  Commercial  Code  of  Germany.    By  G.  H.  B.  Kenrick,  Esq.,  LL.D. 

18.  Classification  of  Crimes  in  Modern  Codes. 

19.  Some  Notes  on  Foreign  Companies  in  England.    By  Israel  Davis,  Esq. 
ao.  Non*Christian  Marriages.    By  Sir  Dennis  Fitzpatrick,  K.C.S.L 

21.  Notes. 

John   Murray,  Albemarle  Street,  W. 


Baftdy  in  Ootober,  1000.    Second  Edition.    Boyal  8vo,  oloth,  £1  168. 

BILLS  OF  COSTS 


IN  THE 

High  Court  of  Justice  and  Court  of  Appeal, 

IN  THE 

House  of  Lords  and  tlie  Privy  Council; 

WITH 

THE  Scale  of  Costs  and  Tables  of  Fees  in  use  in  the  Houses  of  Lords  and 
Commons  relative  to  Private  Bills;  Election  Petitions,  Parliamentary  and 
Municipal ;  Inquiries  and  Arbitrations  under  the  Lands  Clauses  Consolidation  Act, 
the  Light  Railways  Act,  and  other  Arbitrations ;  Proceedings  in  the  Court  of  the 
Railway  and  Canal  Commission,  in  the  County  Court  and  the  Mayors*  Courts ;  the 
Scales  of  Costs  and  Tables  of  Fees  in  use  in  the  Court  of  Passage,  Liverpool ; 
CONVEYANCING  COSTS  and  Costs  between  Solicitors  and  their  Clients.  With 
Orders  and  Rules  as  to  Costs  and  Court  Fees  and  Notes  and  Decisions  Relating 

thereto. 

By   HORACE    MAXWELL    JOHNSON, 

OfiJU  Inner  TtmpU,  BarrifUrH^Lam, 

*  It  is  difficnk  to  coocdve  how  any  coats  clerk  or  solicitor  can  go  wrong  with  a  wofk  of  this  kind  to  guide 
him.*— Z^nv  Times. 

'  We  consider  the  book  marrelloasly  accarate,  and  we  are  able  to  commend  it  in  all  confidence.  On  the  law 
of  bills  of  costs  the  Dractitioner,  let  his  Dosiaeas  be  as  wide  as  it  may,  wants  nothing  bat  soch  a  work  as  the  one 
before  as.*— Z.MV  liMes. 

Just  Published.    Eighth  Edition.    1900.    Royal  Bvo,  cloih^  jor. 

RUSSEU'S  TREATISE  ON  THE  POWER  AND  DUTY  OF  AN  ARBITRATOR, 
AND  THE  LAW  OF  SUBMISSIONS  AND  AWARDS. 

With  an  Appendix  of  Forms  and  of  the  Statutes  relating  to  Arbitration.    Eighth  Edition. 

By  EDWARD  POLLOCK,  Esq., 
An  Official  Referee  of  the  Supreme  Coart  of  Judicatore. 

And  the  late  HERBERT  RUSSELL,  Esq.,  Barrister-at-Uw. 

*  The  execation  of  the  woik  leaves  nothing  to  be  desired.*— Zloor  TYmm,  April  14,  1900. 

'  After  a  careful  examination  of  the  way  in  which  the  work  has  been  done,  we  may  say  that  nothing  whidi 
the  practitioner  will  want  to  know  leems  to  have  been  oiaussxdJ''-Law  Jonmal^  April  ai,  1900. 


Just  Published.    Seventeenth  Edition,    2  vols.    1900.    Demy  Bvo,  cloth,  £2  2s. 

ROSGOE'S  DIOEST  OF  THE  LAW  OF  EVIDENCE  ON  THE  TRIAL 
OF  ACTIONS  AT  NISI  PRIU8. 

Seventeenth  Edition. 

By  MAURICE  POWELL,  Esq.,  Barrlster-at-Uw. 
*  A  vast  and  closely-packed  stordKmse  of  information  on  practice  at  Nisi  FnnM.*^Law  /onmat. 


STETERS  ft  SONS,  UHITED,  119  ft  120  CHAHCERT  LiHE,  LOHDOH. 
SWEET  ft  lAXWELL,  UIITED,  3  CHANCERT  LiHE,  LONDON. 


STEVENS  &  SONS'  NEW  LAW  BOOKS. 

Just  Published.     Fifth  Edition.    Royal  8vo,  cloth,  £i  las. 

Theobald's  Law  of  Wills,    a  Concise  Treatise  on  the  Law  of  Wills. 

By  H.  S.  Theobald,  Esq.,  Q.C.  190a 

*  It  is  a  book  which  is  comprehensive  thoagh  easy  to  ose,  and  we  advise  all  'cooveyaaoen  to  get  a  copy  of  it 
without  loss  of  time.* — Lamjoumai. 

Just  Published.    Fourth  Edition.    Demy  Svo,  cloth,  zas.  6dl 

Odgers'  Principles  of  Pleading,  Practice,  and  Proce- 

DURE  IN  CIVIL  ACTIONS  IN  THE  HIGH  COURT  OF  JUSTICE.    Fourth  Edition. 

By  W.  Blake  Odgers,  Esq.,  LL.D.,  Q.C,  Recorder  of  Plymouth ;  Author  of  'A  Digest  of 

the  Law  of  Libel  and  Slander.*  1900. 

'The  student  or  practitioner  who  desires  instraction  and  practical  guidance  in  oar  modem  system  of  pleading 

cannot  do  better  than  poisess  himself  of  Mr.  Odgera*  hoK^L.^—Ltm  Jcumai, 

Just  Published.    Seventh  Edition.    Demy  Svo,  doth,  los. 

POLLOCK'S  Digest  of  the  Law  of  Partnership.     Seventh 

Edition.    With  an  Appendix  of  Forma.    By  Sir  Frederick  Pollock,  Bart,  Barrister-aT 
Law,  Author  of '  Principles  of  Contract/  '  The  Law  of  Torts,'  &c.  1900. 

Just  Published.    Third  Edition.     Royal  Svo,  cloth,  £1  x6s. 

Carver's  Carriage  by  Sea.    a  Treatise  on  the  Law  relating  to  the 
Carriage  of  Goods  by  Sea.    By  Thomas  Gilbert  Carver,  Esq.,  Q.C.  190a 

*A  recognised  tMthority,*—Sefh'ciiort*  /cmrmai. 

Just  Published.     Fourth  Edition.    Koytl  Svo,  cloth,  955. 
CRIPPS'  Law  of  Compensation,    a  Treatise  on  the  Principles  of  the 
Law  of  Compensation.    By  C.  A.  Cripps,  Esq.,  Q.C.  1900. 

*  An  aocorate  exposition  of  the  law  on  the  sabject  of  compensation.*— Z-mvybttriss/. 

Just  Published.     Fifth  Edition.     Demy  Svo,  cloth,  ^s,  6J, 

LAWRENCE'S  Precedents  of  Deeds  of  Arrangement  be- 

TWEEN    DEBTORS    AND    THEIR    CREDITORS.       Fifth    Edition.        By   Arthur 
Lawrence,  Esq.,  Barrister  at- Law.  1900. 

*  Concise,  practical  and  reliable.*— £«•»  Ttmu. 

Just  Published.    Sixth  Edition.      Demy  Svo,  cloth,  i6s. 

SHIRLEY'S  Selection  of  Leading  Cases  in  the  Common  Law. 

With  Notes.     Sixth  Edition.    By  Richard  Watson,  Esq.,  Barrister-at-Law.  1900. 

*  A  sound  knowledge  of  common  law  can  be  gleaned  from  Shirley.*— £«w  Nottg. 

Just  Published.  Demy  Svo,  cloth,  109.  6d, 
HIGHMORE'S  Stamp  Laws.  Bein^  the  Stamp  Acts  of  1891;  with 
the  Acts  amending  and  extending  the  same,  including  the  Finance  Act,  1899,  together 
with  other  Acts  imposing  or  relating  to  Stamp  Duties,  and  Notes  of  Decided  Cases; 
also  an  Introduction,  and  an  Appendix  containing  Tables  showing  the  comparison  with  the 
antecedent  law.  By  Nathaniel  Joseph  Hiohhors,  Esq.,  Barrister-at-Law,  Assistant 
Solicitor  of  the  Inland  Revenue.  1900. 

*  Will  be  found  of  the  greatest  use  by  solidtore,  the  officers  of  companies,  and  all  men  of  business.*— 
LawJoHmaL 

Palmer's  Company  Precedents  for  use  in  relation  to  Companies 

subject  to  the  Companies  Acts. 

PART  I.  COMPANY  FORMS,  arranged  as  follows :  Promoters,  Prospectuses,  Under- 
writing, Agreements,  Memoranda  and  Articles  of  Association,  Private  Companies, 
Employees'  Benefits,  Resolutions,  Notices,  Certificates,  Powers  of  Attorney,  Debentures 
and  Debenture  Stock,  Banking  and  Advance  Securities,  Petitions,  Writs,  Pleadings, 
Judgments  and  Orders,  Reconstruction,  Amalgamation,  Special  Acts.  With  Copious 
Notes,  and  an  Appendix  containing  Acts  and  Rules.  Seventh  Edition.  By  Francis 
Beaufort  Palmer,  Esq.,  Barrister-at-Law,  assisted  by  the  Hon.  Charles  Macnaghten, 
Q.C,  and  Arthur  John  Chitty,  Esq.,  Barrister-at-Law.    Cloth,  36s.  1898. 

PART  II.  WINDINQ^VP  FORMS  AND  PRACTICE,  arranged  as  foUows:  Compulsory 
Winding-up,  Voluntary  Winding-up,  Winding-up  under  Supervision,  Arrangements  and 
Compromises,  with  Copious  Notes,  and  an  Appendix  containing  Acts  and  Rules.  Eighth 
Edition.  By  Francis  Beaufort  Palmer,  assisted  by  Frank  Evans,  Esqrs.,  Barristers- 
at-Law.    Clothf  335.  i9<»« 

PART  III.  DBBBNTURBS  AND  DBBBNTURB  STOCK,  including  Debentures,  Trust 
Deeds,  Stock  Certificates,  Resolutions,  Prospectus,  Writs,  Pleadings,  Judgments, 
Orders,  Receiverships,  Notices,  Miscellaneous,  with  Copious  Notes.  Eighth  Edition. 
By  Francis  Beaufort  Palmer,  Esq.,  Barrister-at<Law.    Cloth,  aw.  ^y*** 

*  In  company  drafting  it  stands  unrivalled.*— /.ofv  Timss, 

*  These  volumes  will  form  the  standard  anthod 
.  It  is  not  often  that  the  draftsman  6nds  that  Pi 


These  volumes  will  form  the  standard  authority  on  the  particular  aspect  of  Company  Law  with  which  theydeal. 
L  is  not  often  that  the  draftsman  6nds  that  Palmer's  Forms  do  not  contain  what  he  requires,  whilst  the  Notes 
are  admitted  on  all  hands  to  contain  a  mine  of  information  on  the  details  of  Company  \j^^:^tjam  JourmaL 
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